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a Th 1883. 5 thie Dénaitnet, of. the Tateae ican: publication of the’ 


ay _ important decisions. of the. Land Department. with the view to pre- Aion 
Pan serving In authentic manner and in permanent form convenient: tore 
reference a line of consistent precedents i in: departmental. rulings iMus-- 5 
trating the land laws of the United States. Prior to that time. the. - 92 6 


os only published decisions of the department. were those by private re- — 


.. porters, the more familiarly : known being Brainard, Copp, and Lester. . | oe 


As originally conceived the publication entitled & Decisions of the Ps coe 
Department of_ the Interior’ relating to the Public Lands,” and 

_ thereafter referred to as the “Land Decisions,” pertained almost 
exclusively to matters. coming: under. the. jurisdiction. of the General 


Land Office. - Gradually the jurisdiction of the department has been — 
, enlarged by the creation of new bureaus, among them being the 


~ Bureau of Reclamation, the: Geological Survey, and,the National. Park 


Service. Many new laws have been enacted and. policies established 
relating to. the Indians: and Indian affairs. Many new and important 
problems are constantly arising for solution. “Consequently, there. 
~has been an increasingly erowing demand. for: the publication of | 
- . decisions by the Secretary, his Assistant Secretaries, and: opinions by 
the Solicitor relating to other matters than those pertaining to the 
public lands: On July 7, 1980, the Secretary issued an order amend- 


ing the title so as to read “ ‘Decisions. of the Department. of the 


7 Interior,” and directing that thereafter leading decisions and impor- 


tant opinions relating to all activities of the department be published - | 


in future volumes. ‘Including. this volume, 53 volumes have been 


published, covering a period. from July, 1881, ‘to June 30, 1932. eae 


oo Volumes 1 to 52 are referred to as the “ Land Decisioné a (L. D.). | i oe - 
The abbreviation “I. D.” when. used in cited decisions of the depart- © 2 


_. ment and in the opinions of the Solicitor has reference to volume. 53 ae re 
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a and future volumes of this work. 
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'Heinanan et al.d. Letroadec’ s Heits et a 
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- 184.. 


‘Krigbaum, James Tr. az L. D. ap; overrated, 6 Gere: 


“TL, D; 448. 


-Krushnie, Emil 1, (52 Lb. 2, 280, 25), ‘vacated, 
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30 L. D. 616.. (See 35.L. D. 399.) . 
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=. Maginnis, Charles P. eu L. D. 222); overruled, 35 | 


ae “Moses, Zelmer R. G6. T, D. 479); overruled, 4 L. ‘ ae 
Shoe Maginnis, John 8. @L. D. 14); modified, a. D. oes 


a ‘| Mountain Chief Nos. 8 and 9 Lode: ‘Claims (36 L. - 
| Maher, John M. GL D. 342) modified, 42. De | ea 


oa z Mt. Whitney. Military Reservation @0L. D. 1B) oe. 
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Masten, E.C. (21: D. 587): overruled, 98 D. i. : 


-"* Mather. ef al. v. Hackley’s Heirs ea L. D. $87); 
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Northern: Pacific R. R. Co. v. . Yantis @1 L. D. 58), 


: overruled, 12 L: D, 127. . 
Nyman vy. St. Paul, Minneapolis, gad Manitoba 
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on a a 


887 (revision)..-------- 


| 1085 (revision) hee | 


_ SIRCULARS.BY NUMBERS 





DE OE, BOG TOG oso ees es Se SHAR 
eee, et Sop ea San A As 0), Naas AS Oe A ee SE RY 
OS a ae ene ee a ld Y Sage a ae a Os Seen En MAS RP 1! 
er RES nS EO Rie BBY DOA hag ee ee ee 
eae 1 ORI ah eee We AObt se ee Nee ee ee ee 
Once enn ae Cae ed ie hie |) i anne ee aera igre, 
sat Raita ieee ete NOD | OD Re tea eee cae, BOP 
Rein ae eN eer Meet air! TOG TORE ee he ee ee ee cease et 5 BAO 
ie Sen Ca ee | Bas Nis bY eel pede ee ree CCE eR of 
ee eee eae oe OR | 1260: aoe eto oc acet So veceacess Seedes,, BIL 
Sepa oP me eh ee 104 | AQOhe cao cde sacucs ecketdentsrccdedeeyasecue) O18 
Leese unsten a ee OF |) N66 oe tet eens ot owe Goes epee sees 02L 
SES Sai ome en ee 30d i 5 meneame re SPER: SR ee ero RE 3 
Detat proneeerer Sera veneers bg 200 sess eet ates one eee =~ 66S 
eee eee i U7 al sb’ ¢ Cen ee RO ees orem oe aOR 5 
SEs Sco oa ORE rf: ae (+ eee el aren PAE re RT an OR 703 
Sf ee a JONG) OTE a Ouest an oe 0M 
pitied EBD eaaies i Un U7 {, Nemec epi ern Pn Ene RCE (11) 
Ee a Sa TT FTG ace ee ee ea eee et TOR 
wliieey .gusaniukaceatos 314 | 


Bia] 


oa | CIRCULARS AND INSTRUCTIONS CITED, 
| _ AND VACATED 


os Ae 


Pn eae Ser 
ree fa LS 
SSNS Mee ag 


_ 1886, Tiaseiber. 13° as. i. ‘D: 379), swamp | 
aoe lands (vacated) ...--_- gods Sree Ss Se. 255, 257, 377" | 
mos 1887, September 6 (6 L, ‘D. 131), tailroad in- es | 
| ‘demnity SRT A ee TEE ee oR ee ee a 256 
1889, January 1 (2 C. L. L. i, 1890, vedition), res 
Ho, SU TOPA MONE ccc eo ees talented seec 48 
. "1800, September. 15 Gi L. D. 388), se ei by 2 # 
“employee of General Land Office---_.-.--- 348. 
.- 1899, July 14 (29 L. D. 29), applications.__... .- 256 
1902; July: 7 (31 L. D. 372), forest-liew selec- 
Ts csc tk ae ee co OS oe a oem 397° 
“ak “1908, March 6 (32 L. 'D. 39); schoolindemnity_ 
ae 1903, April 4 (82 L: D. 88); Minnesota swamp 
© VAIN ee oe ie Aes ot ee i cane . 257 | - 
7 1904, January 6: (32-L. D: 481), townsite proof. 301 
1907, April 20 @5 L. D. 534), agents and ate: eo. 
ae ‘torneys-..------=+: Boia ss pee as ae le -- 349 
1907, April 24 35 L. D. 681), supplemental. ae 
“coal land regulations: =~ = Pea 
Paragraph 7, action upon root by regis: vee! 
_ ter (amended)-_-.-.--- ec She ala ‘518 
. 1907, October 8 (36 L.. D. 194), ee tofur--  ~ 
“nish lists: of: lands for taxation purposes__..-.. 423 - 


1908, J une 6 (36 L. D. 567), rights of way. 277 (note). ec : 
1917, ‘September 27 (46 L. D. 206), attorneys af 


and agents... epee Lucetmncieelasitnaseink GelpoeD 
1919, March 25 (47 L. D. 95), prolonged ab- - 


Paragraph 38, nature of grant-__..-_. 297 (note) 
~1909, May, 3 21. 37 Ls dD. 787), rights of way. 


ae ee ees ee eee ne Ke eee re eee 


- 1909, November 3 (38 L. D. 787) applications, ae 


—ete., for unsurveyed lands... ...-- pee sharia ree 
1910, ‘April 16 (38 L. D. 575), inspection. of. 
_ serial-nuniber registers in local land offices. 493 : 


1910, June 23 (39 L, D. 89), State selections 
1910, September: 8 (39.L, D. 1); agricultural 
entries; coal lands..-...- PRS fa a Ec i : 
~ 1912, May 7 (41 L. D;. 13), rights of way 


ie cee he eas _p--e---- 207 (note), 299. (note). 


101), rights. of: 
282 (note), 283 (note) 
- 1913, J anuary 6 (41 L. D. 454), nent of way j 


1912, ; July 10 a Le D. 


(iiodified) 22a 222 3. ahora see 
1918, March 1 (41 L. D. 32), rights of way 
2? AMONG) oss (611 
1913, October 30 @L. D. 474), coal land reg: es 
gO BONS an coca cee teens Ma aeteanenceeoe . 518 
~~. 1914, November 4 (43 L. D. us), matriagé of = 
female citizen. -.....----..-... bea casa 167 
» “UD ORSOdEd oo inn ase cnncceew eae Dee 875 
1915, March 20 (44 L. D. 32), entry. of f phos- ee 
“, ‘aphpte, @te;, lands...55.2-cusclecs_ tac acteas 479. 
1915, April 17 (44, L. D. 68), snlaied Home: a 
-< steads; petitions for designation. .....----.. 25 - 
Paragraph 3 (6), affidavits..----...--.2- 25 
‘Paragraph 5, segregative effect of applicar a 
TOM eee i ae ee 265 


: Z 1915, June 18 (44 L. D. 127), rights of way_- 292 (note). 


. 1916, February 26 (44 L. D..572), Govern- 
ment proceedings on reports of special — 
= ~ agents. -....-----.--2-.-=-- doce 178, 221, 5M, 574 


' Pagé- fae a 
1916, “March 28 (45 L. D. 18), equitable adjudi- Bio, Ped 
‘ee lange 


- 301 (note), 530 


_-- 225, 438, 685, 711 





* ¢ation (VaCated) sj. 2253 he 8 
1916, April. 28 (45 L. D. 77), entry. of Ene: 
“phate, etc., lands..-...---..-.----------2-- 


“tion circular: 


_ Paragraph 58; proofand payment (amend EUS) ohh 


‘Paragraph 123,- idee lend: entries with- “* 


_ in-- abandoned reclamation ‘Projects . a . co 
ae eee 
Paragraph 124, decor land entries within’ © = 


“(@MONGGW) .ccucssecanstdieeduuclcee ss Be 

~ reclamation ~ projects; assignment 
~ (amended) Smee teen cee ogece see ae 

- Paragraph 128, desert-land entries within | aaa 
reclamation projects; securing: faa 
(amended) .~..---:+.-.- Soe owene eke’ 


Trade and manufacturing sites-_..:....-. 63, 68 


1916, July 27 (45 L. D. 320), leave of absence. °* 40 
1917, January 24 (45 L. D. 617), small holding - 


claims: (modified) _.___-. ns eee ee A 


sences on account. of climatic conditions. - - “97 
Modified_-- sgtvcce E eiio ini eee books Sees. 104 


1919, April 8 (47. L. D. 117), stock-watering 
-. reservoirs on unsurveyed. lands___-_-_ 294 (note) 


1919,. April 24 (47 L: D. 158), reclamation right © 
of way; compensation for. cane $0 im- . 


182 


‘CONSTRUED, MODIFIED 
Page 


47 
1916, May 18 (45 L. Dz. 385), general reclame : Gelen tess 


oS - 18 

1916, May 24 (45-L.-D. 1), rights of Ways ae aes 
“unsurveyed lands.._..-----..-----2-24 . 304 (note) a 

ae July 19 (45 Ly D. 227), Alaska circular: . °° - 


2 404 


“gor. * 


provemients.20 225s eee eee ee 
Af, 1919, October 15 (47 L. D. 267), return of dis-: 
‘ charged soldiers and sailors to homesteads. 438 
1920, March 1i (47 L. D, 437), oil and iol Le 
me regulations: ae 
Paragraph 3, permits and leases for. other 
 materials...-.-.-.----...- ecebassees O00, OL 
Paragraph 4, applications:..-.-..-2---.- 641, 643 
_. Paragraph 1244, assignment of permits_-_ 702 © 
1920, April 9 (47 L. D. 361) , school lands re- 
-- ‘served for power sites....-.----------.----- . 868. 
|} 1920, J uly 1:47 L. D. 437), general Teclama- eft 
mation circular; paragraphs 41 and 76 76, 
“amended 2s o2die sched stele een . 
1920, November 20. (47 TE: D. 595), Federal 
_ Water power act, section: 1, Reaper aa toate 582, 537 
1921, May 16 (48 L. D. 118), easements for Se. 8 
. ditch rider stations. __..--..-2------+2 279 (note). 3 
1922, January 16 (48 L. D. om) suggestions to. ‘ 
. homesteaders: ie 2 
‘Paragraph 35 (b), leaves of atisengs oe: * 40 - 
1922, April 11 (49 L. D. 15), mining regulations . oes 
(headnote, p. DS) ote ee cee teeta seal, 
Paragraph ‘30, manner of locating placer <: 
ClMiS cote ates ences encase Pear 432, 434 
Paragraph 44, approval bE pablisatian 380 


‘CIRCULARS AND INSTRUCTIONS CITED, ETO. 


‘1922, 2 April 11, mining  regulations—Oonta:: 

4 _. Paragraph 45; publication. ..-.-- oo Bee 57. 
Paragraph 53, protests: 2...i.22 +2222. 313 . 
Paragraph 55, annual. expenditures. seats 20 
. Paragraphs. 85-88, adverse, claims; ‘judg- ~. 
4; MUBM Ga ceebtenustdce ss cecest ene 557, md | 


ve Paragraph | 89, appointment of surveyors. ~ 68. Fe 


“1922, May 2:(49 -L::D..9), homestead. entries: 


“within national forests..--.--.--.-------+-- 154, 
1922; July 8 (49 L. D. 168), reclamation home- eer | 
* “stead entries; taxation - 22... ae Peano ae = 423 | 
1922, September 19 (49 L. D. ‘DB, exchange of | 


lands in San Juan,. McKinley,. and’ Yalen- - 


. ela Counties, New: Mexico (amended) - ee | = 64 i‘ 
1922, October 11 (49 L. D, 316), citizenship of _ : = 
- married. women (revised)_---1 22! Pee aa aces se ane 


1928, May 3 (49 L. D..577), permits for feneing ae 


stock-watering reservoirs_--- 2-2-2222. 294 (note) i 


1924, February 2 (50° L. D. 261);. petroleum’ % 
~ and naval reserves; stock- “raising, and other eae 


homesteads (superseded) -. .-_- ase tal eae a 347 
1924, April 5 (50 L: D, sa expiration of pros 
_ pecting permits....-. sb oY Ee es 705 . 
1924, May 20 (50 L. D. “443, 453), ‘desert and ~ 
entries - emer esi eee pera. : “491 
Paragraph 16, assignment... ..----- S 421 : 


1924, May. 23. (50 L.. D. 501); rules governing. 
payments for coal. production prior to and © 


after i issuance of permits and leases_.-_ 314 a 
1924, June 18 (50 L. D. 556), amending para- Me ae 
graph 89 of the mining regulations..-.222. aah a : c 


1925, January 2 (61 L. D, DD, ere 
_ homesteads: ” ae | 
Paragraph: 2 ‘lands within petroleum | Te= a 
gerves “not subject . to entry. (super-" “a 


Da: | ae Penn ener ee enone Ee NK! Yi 
. Paragraph 6, additional: i) 1} 3 2 seer " 180 sie 
‘Paragraph 8 (b), additional entry; proof. 276 


"1995; January. 31 (51 Le D. 41), rights of way) ce 
_, for the transportation of oil and gas.-..-... - 678 
"1925, March 12 (51 L. D. 65), lands within pe-. 
_troleum reserves: excepted from stock-tais: i 


_ ing homestead entry (superseded)-_------.. 347 ; 


1995, May 2 (51 L. D. 138), ‘accounts; fees with _. 
applications filed. under’ the. leasing act’ ~~ 


1035, ‘May 18 (51: L. D.-147), rights of way over 


public larids and reservations: _.-__-<_ 297 (note) . 


“1995, ‘August 17 (1 L.'D. 180), permits. to. 


. prospect. ‘for’ potassium upon lands. é6m-’ tp 7 : 
*'praced within oil and gas permits. 22-22 * 509 


1925, October‘6 (51 Li. D. 221); leasing oflands 
‘near or adjacent. to mineral, medicinal, or “a 


: other. springs. 22-22 Se ee ee eee : “18 : 


1926, May 25 (51:L.-D: in, selections; shee cof 


lands containing springs or water:holes.... 76, 7 
1926, July: 8 (51 L. D. 485), rights of way... 279: > (note). ; 
1926, Tuly 9 (51 Lr D. 487), listing less than a...» 


legal subdivision by: a land-grant railroad 
COMPANY 2.88 os  hte 7 “150 
1926, July-23.(51.L. D. 505), use of public lands | Pe 
_ for recreational. purposes. (superseded) -..--- ,. "408 
1926, August 30. (51. L, D. 525), adjustment of : 
water-right. charges ‘on. Federal irrigation 


MPTO\COLS 2252s mea 422 
1926, September 11 @ im D. 51), fire killed 


en 5 oe 





eee 


ah January. 92 (52 L. D. 27; 29), far farming a 
-in Alaska; rentals (amended). -___- ee as 674 a 
; 1927, March 15'(52'L. D. 51), confirmation of 


.. mineral school BOCHONS 2 alg. wokudecnce 868 
_ “1927, April 8. (52 L. ‘Dd, 67); irrigation of arid . 


‘lands in Nevada: 


“Paragraph 3, application.........--. 656 (nate) ea 


1927, April. 20: (52 L. D. 84), potash: Deruuts: One 
and leases_--.-----. suSviae wobuesecotessanenses ke 338 ae 
- "Paragraph 19; “imitation on holdings 
. - (amended) ----2222 22. SPR ea nee OME Ee Set BRRe, FS e 
“1927; April 27 ce L. D. 106, 130, 185), town ere 
; a _, Sites__------ DS WER aiigk CNET a mee AAD oi ; ss Ft ae 
’ Recreational sites Guperseded so ‘far as in So... ag a. 2 
Gi < *. COMMU wan acndcaesuk oie eae loka ROR. OP I re) 
1927, June 3 (52 L. ‘D 160), State imigation IS aks 
 Sdisthiots=: 2 80s on vanes 
“1997, June 28 (52 L Dd. 175), reduction: OF 
| . royalty in oil and gas: Jeases.-- 22200-2200 414, 476 fee 8 
| 1927, July 19 (52 L. D. 198), exchange of Jands:: So fas 
- on-reclamation projects-._-2...-22-22i 22222 - 2 Soma 


1927, October 1 (52 L. D. 216), apna for 


- coal mined pending application for lease or 


Hoenn tee. Blk note} 2 
' 1928, January 9 (52 L. D: 254), » Tight of land-" 


- grant railroad company to. list less than’ a . 
~ subdivision-.--.-1-: Beeb iie ee ee oe aes rs 


1928, April 7. (2 Ae Ds 340), sale ‘of isolated © 


. ‘tracts... 22 aes ctalcot ah oi we tes xd ea tod tg hd Ue cat eed ees oe as Bee 53, 149 
cee ane 15, ‘reputations under first pro-. 


1928, Tune 18 ‘(52 ie D. 407), use for recrea- 
tional: purposes ‘of ‘Oregon ‘and: California 
“Railroad and Coos Bay Wagon Road lands aaa 
U Gapeeedey Pipe tn Pee Ree Ni le UA Seas 2.408" 


. 1928; ‘November 27. (52 L. D: 511); taxation ate sae 

reclamation entries =<. reba s 2: hoa cee “420, “423 : 

1928, December 1.(52 L. Dz. 516),. expiration of me: 

_, prospecting permits_._W.220- 222s o eek . oe. - 

1999, March 20 (52 L. D. 580); ¢ conservation of a Se 
oil and’ a em Be oe oh ee is "56 a 


1929, Tuly 29.(52 L.D. is): ‘Oregon: and 1 Cale Se wince Dae 
~ fornia Railroad and Coos Bay ‘Wagon: oad Ge gE ea 
| “lands: sale of timber. __.2-..-2 oils. cr 250 7 e- 
“1929, ‘November 16 (62 L. D. 728); evidence of 
amended) > pinn-nelecenetaneduivianeoe 379, 655° ee 
am 1930, April 16 (53 I. D. a6), eave of. aieenees 


citizenship. ea eS tle cea ed ete we 


“from homesteads « on. account of climatic con- ; oe . i 
ditions... Se pe Be See a OSA Mes re a ee 


=: 1930, May 16 (531. D. 103), prolonged sbeaioes: Pei. 


“from settlement claims on account of cli-” - 


|). matie ‘Conditions... 6 96: (note) Boe 
i 1930, June 9° (53 I. D. 127), withdrawal of oil Sits a aie 
- shale lands. (superseded) -...------=- ee eae oar ade 
| 1930, July 3 (53 I: D. 137), leases of oil and’ Gast oP ge 
_invand. under railroad: and other rights. ‘of EG da Ue s 
AN cael IO a oa ES Oily oP OVE ise 
: 1930; July 7 (53 I. D. 298), proceedings coast * eS 


‘mining claims» within’ the Boulder ‘Dam: a 


” project-.-------- ee ee we 493, ae 


|-1980; August 12.(53:I. D. 166), Giconahip: OE er aS 
-. married women (superseded). __-- 2222252. ie) (ee 


1930, August 16 (53 I. D. 173), withdrawal. of . 
lands containing hot or piedicnal springs ae 


" (amended)-..-....-.-2-- Cee a ie 270 3 a 


1931, June 4 (53 I. D. 380), unit operation of at 


oil and gas permits and leases..--.------+-- 647 . a ie 


-viso to act of March 9, 1928 (amended).2° 53° a 


‘ Ea ee 


ACTS OF CONGRESS CITED AND CONSTRUED 





"Page ; 


1808, April o1(2 Stat. 391), sec. Pil school land. - 864 
1811, March 3.(2 Stat. 662), Louisiana school 3 


a af ee ne ee ea gies eet a 864: 


: ~ 1832, July 9 (4 Stat. “504), Commissioner of 


Indian AMOS siete nee i 333° 


1834, June 30 (4 Stat. 729), Indian Tntereourse : 


“> 1842, October 11 (7 Stat. 596), Sac and: Fox — 


‘Indian lands;- COSHON ski inc cet i beau 188. 
(1848, February 2 (8 Stat. 922), treaty of Guad- » eee 
17 5 MNO BUCA Osa. S aces tee ee cee ” 857 

1849, March 3 (9 Stat, 395), Interior Depart- wah 
i WGI Caos eengscewwnscwapedetseadas eocen 333, gor 
Sec. 5, Secretary of. the. Interioks-cciueay. 333 | 

1850, Septem’ et 9 (9 Stat. 452), California en-- a oi 
abling act...------------ peetipuederccumdees: T00t” 
See. 3, public lands.-----2.-.-----L------.. ne 


a, September 28 (9 Stat. 519), swamp land | 
‘grant..-~--.22-2-9---- 22 - erate Sindee wie 


. 1861, March 3 (9 Stat. 631), private daim..-. . 361 


1852, June 10 (10 Stat. 8, Missouri railroad 


grant... ie dcvdueananwassaeesenaes-Seceseess ; “260 

~ 1855, June 9 (12 Stat. 951),. Yakima treaty... - 623. 
Art. II, botindaries_.-~.--. ial ecembewe as" 624 

1855, July 16 (12 Stat. 975), Flathead treaty .-_ al a 


1859, March 8 (12 Stat. 951), ‘Yakima treaty -. 820. 
Att. II, creation of reservation; cession. 329, 331 - 


: 1859, ‘October 1 (5 Stat. 467), Sac and Fox. 
Indian treaty; allotments_--.....-- et ae Sones: 188. 
"1862, July.1 (12 Stat. 480), Union. Pacific Rail- oe 
> WPOAG BAN beeucite a! cothensseas es we eoton. 218 
1863, June 9 (14 Stat. 6a, 649), Nez Perce 
tre: ty; exemption from. taxation...--.-.---- 134) 
1864, April.8 (13 Stat,:39) , California Indians--. 857 
. ">: See, 2, creation of reservations---.------- 857" 
1864, May 5 (13 Stat. 63), sec. 2, lands set apart 
-. for Utah Indians--_.-_.-.----..---+----+--- . 129 
ot 1864, July 2 (13 Stat. 356), Union Pacific Rail- 2) 
road grant, sec. 4, lands granted-.-.. eer 218: 
1864, July 2.(13 Stat. 365), Northern Pacific. 
. Sey Meir een espe eet ener 242, 488 
: Sec. 3, lands. granted_....--..------------ 242 | 
1865, May.3 (13 Stat. 541, 559), Walapai I Indian | 
eo Reservation....---. ete Ree Ae eae e aa 486 
1866, July 25 (14 Stat. 720), Oregon and. Cali- 
fornia railroad grant; Central Pacific. ..---~ 489 
hapa July 27. (14. Stat. 202), Adantic and. 7 
Pacific grant__.---2--.-2.---~- 48, 212, 260, 265, 4g2 | a 
‘Sec, 2, extinguishment of Indian title... 487° 
_ See, 3, lands. granted; mineral lands_. 48, 260, 486 
‘Sec. 8, construction requirements._...--. 262 
1867, March 2 (14 Stat..507), annuities to Sac 
and Fox PRGA B os ee eo - 188 


' 1867, March 30 (15 Stat. 539), Alaska; ‘treaty 


with Russia_......-..-2=--..---+-~---- sae St 
Art. Til, care of uncivilized natives... 600,, 
“604, 606 


gu es ae 


455, 465, 470 


Page 


1868, pores (5 Stat. 693) Nez Perce | 
‘treaty; allotments___.- dat etuek ss oI aeee “136 
1869, April 10.(16 Stat. 13, 40), see. 4, Board of 


| Indian Commissioners-.._-...-- iste Ss Sate et 
1870, June 15 (16 Stat. 308), authorizing adver- es 
; gS IBBINON ES ds ace aq cumeceusescenvecas cask -° 517 
1870, July 15 (16 Stat.. 335, 360), Board of 
Indian Commissioners_-._ See ene ne = - 590 
“1871, March 3 (16 Stat. 544, 566), Indian 
A freatles 22022 a eet ee eutes has 353, 601 
1871, March 3 (16 Stat. 544, 568), Board of 
". Indian Commissioners.-._.-.-..-.----.-- | 590 
1871, March 3 (16 Stat. 573), sec. 2%, ‘Southern one 
1, Pacific Railroad grant... Seed hee ee neers 18 
| 1871,.April 20 (17 Stat. 19), Atlantic and. 
-.Pacifie Railroad; issuance of bonds-........ 262 
1872, ‘May 10 (17 Stat. 91), mining act._-.---- 533 
‘Sec. 15, mil] site. .-~---....--..-- 22 aces 583 
1872, May 29 (17 Stat. 165, 186), Board of * 
| Indian Commissioners_-..- eat ie eae tee ~ 591 
. 1872, June 8 (17 Stat. 339), right of way to _ 
Denver and Rio: ade: Railway Ce Pa 
DANY 62 aoe rte ecto eee Se Ge > ' 345 
| 1875, February te as Stat. 315), lode mining = . 
_ Gaims; tunnel expenditures...-...:..-.-.- 672 
1877, March3 (19 Stat. 877), desert-land entry; hs 
_ ME DROOL che cadt eee wenaodcensuensens- 421 
“| 1875, March 3 (18 Stat. 402, 420), secs. 15 and 
16, Indian homesteads. .....--..------.----- 893 
1875, March 3 (18 Stat. 482), railroad rights of 
way-- Sa Rr ae 271, 274, 301, 339, 341, 425, 529 
‘Sec. 4, filing profile; forfeiture: -.... ae 529. 
1878, June 18 (20 Stat. 165), ‘lands set apart for. : 
Utah Indians... weiceeweusuanees cede Kec 199 
1880, May. 14 (21 Stat. 140), sec. 3, Coulen 240 
1880, ‘June 15 (21 Stat. 199, 205), Uaeomuee 
_ Utes; allotments....-..------. gata oil “640 
| 1880, ‘Jane 16 (21 Stat. 287), repayment... 47, 257, 577° 
See. 2, repayment... -.-2------------2--- 57 
: “3881, “March. 3 (21 Stat. 505), mining claims; . 
proceedings where title not established by i. 
COUT ACHON: < 2-24. seannonpecaseueiaecune- , 119. 
1882, May 17 (22 Stat. 68, 5,1), Board ot Indian ree 
- Commissioners. .--.----..----~------+----- 691 
1884, May 17 (23 Stat. 24, 27), ‘civil oaans. * tae 
_ ment for Alaska established; Indian - 
Matis ODOUDANOY 2st arnt 597, 600, 601, 604 
See: 18, education.-....--2-- Seat < ahes — 507. 
1884, July 4 (23. Stat. %, 96), Indian home: aetee 
SiOAG ose ie cia =~ 350, 359, 392. 
_ 1884, July 4 (28 Stat. 08), sec. 5; attorneys__...- 347. 
1885, March 3 (23 Stat. 362, 385), sec. 9, juris- = 
- diction over certain crimes - committed by » | 
Indians. .-- - ea See a ee ea eee ew OI . 360 
1886, July 6 (24 Stat. 123), Atlantic and Pacific” . 


grant; forieitaress2 2 at ee ee 


-AcTs OF CONGRESS CITED AND: CONSTRUED 


ch agree; fore e - ee 
~ 1887, Pebiuary: § (4 Stat. 588), Indian allot. 
- Inent-act: ..-.-22-LL. .. 88, 108, 133, 350; 542, 624. 
~ Sec. 1, allotments22.2i-2 2.2021 
‘Sec... 4, nonreservation Indians; allot: 
eae: ments. _- ve eee w---2-2-2--) 350,359, 602. 
.. See. 5, patents, pe §6, 108, 133, 136 
See. 6, . citizenship;. ‘allotments; : ‘trust © . 
i _ patents; jurisdiction: :-=2.22.2-.25 87, 88, 600 | ae 


: Sec: ‘7, water. for eens ere Dle di 
_ tribution... eee Se Saat ope ye ee angen ne a Meee par sev ect 


7 1889, ‘February 2 22. > (25 Stat. 676), sahcal lands; : 


“North. Dakota,'.South: Dakota, Mon- ee 


' tana, and Washington__..._- Se ay 
aa. See. 11, conditions for disposal. _.-.2---=- . 
‘ * 1889, March 2: (25. Stat. 854),.sec. 3, leave of | 


: 1890, August 30 (26 Stat. 371, 391), 1 reservoir. 


NOHOS dil chcta vere oie eee ae 
1891, Fehruary 28 (26 Stat. 704), Indian allot- Bey ae 
-+ Iments;....-52.-¢ Sees ee ee OO 108° 
|. See.:4, ialiggmentes ee -. 359 
"1891, February 28 (26 Stat. a school : land re 
indemnity oi2:) ieee toot etc - 226 
1891, March 8 :(26: Stat. $20), cireuit courts Sot oe 
~ appeals_.2_222-- ES ats Pe RS Si 605 — 
1891; March 8 (26: ‘Stat. 1095), timber culture ley oe 
- laws repealed-..-.-.. poco ele ame ees 
Sec, 2, desert lands;. ieee 421, 
Sec. 7, confirmation... 2-22J.2iz-lsel 101. 
Sec.11, Alaska town sites_._-:-.-... 67, 602, 604. . 
Sec. 15, Alaska Indians... 2242223 Dee cet! 601 |. 
‘Sees. 18-21, rights of way. for dives, 
canals, “Teservoirs, (. (ek eee ee Osa 


278, 281, 297, 305,306, 341, 345, 425, 679 | 


1893, yeah’ 3° (27 ‘Stat. . 612, eae Yakima’ 
agreement... _ _ ee mies Ola e og ee a at 

1868, March 3.(27 Stat. 612, 645), secs. 15° ae 
16, -Five Civilized. Tribes; allotments; ter-* 


Oat “mination, of tribal existence22222.----22.- 49, 503° . 


1894, March 15 (28 Stat. 286, 312), sec. 4, Com- 


missioner : of: Indian’ Affairs; bids and. con- i 


ke SOUS te ed Ce eel ag 
4 1894, July 16 (28° Stat. 100, sec: 6, Utah school « 5 
Vee ip (1 (; See ee pee a : $l, 204; 366. 
- “1894, August 13 (28 Stat. 279), iiohdes eee mae 
_ 1894, August 15 (28 Stat... 286, 326, 327, 330), ao 
_. Nez Perce agreement; cession... 222. Lee 135. 
ee “1894, August 15 (28 Stat: 286, 337), Uneom- 
ate 4 pahere Utes_ uo: sos pe ee 540 - 
Sec. 20, allotments.: 202i ewan “B40 
. 5 Sec. 21, lands opened to entry. a5. -2ehe" ‘641 
"1894, ‘August 18 (28 Stat.’ 372, 394); surveys... 
_ and preference right selections_2..2.220-2-. 25 4° 
1895, J anuary 21 (28 Stat. 635),. right of way 297, 301 | 
: ‘1896, May 14: (29 Stat. 120), right of way----- : 
oo * 1896, June 10 (29 Stat. 321; 331), Sac and Fox . 
. Indians, cession of jurisdiction oo the State 
of Towa SEN ee ERD AY IRE I OE EROS TA 189, 
1897, J anuary 13 29. Stat. 488), reservoir sites. 290, 


294, 307, 309, oY 


“18607, eae 


(185 /| 


er ys ae | 
>| 1901, March 3 @L Stat. 861, , 860), Creek agree. ; es 
| oe ue > 


296 ise c 
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1897, Fobriiary 26 6 (29 8: Stat. 599), reservoir sites . 

(1897, ‘March 3 (29: Stat. 622), Atlantic and: . 
Pacific BIEN nace enn teen stb ane 263, 265 aes 

Sec. 1, foreclosure_.--- aes 32.5285, 206 

1897, June 4 (30 Stat. it, 86), forest liew selec- | 
tion. .---.- PN ees eee eee oa ee . 396, 451, 455 

1897, June s (30 Stat: 62, &, ‘Uncompahgre Se 
UGS Seattle Bie ee ES a 540 


r 1898, May 11 (30: Stat. 404), right of way- ee 296, 301. ee : 
: Sec. 2, use of right: of WEY sca ccc caewee 278, 297° Ye 
1808, ‘May 14. (30 Stat. 409), Alaska home-- 


‘steads; Indian occupancy .2/--)-2 2 ae aie 601,604.) ag 
* Be6;.2, right of way-u-24-22-.220- ls BOOB 

- - See, 5, maps of location --..-.2.2-----2 | 62P 
‘Sec. 6, right of way-.222_-2-2sl2222-- 67. 

“”. See. 7, reservations: - :+-----2-222--2-2--2 167, 70, 

ie See. 


10, trade and inanufacturing sites. oe ee 


reservation of school sections...2-2-22--. 239, 585 3 


. “ 1898, June:28 (30° Stat. 495), sec. 29, ‘Choctaw Rie 
. in-patents of rights of way for ditches _~ 401, 404 : : 


and. Chickasaw agreement. allotted lands: .° = . ‘ ni 
503 


|. exempted from taxation --=- Sp cuales : 
|. 1808; July 1 (30 Stat: 567, 568); Seminole 5 asrée-: te 
. ment; Indian. homesteads s exempted. from. : 
. _ taxation. 22.2---.: re eee Le en et a8 
ae 1898, ‘Tuly=1 (30 Stat. 597, 620), Northen aoe 
“Pacific adjustment_____. ei e eee GAD 
_ |. 1899, February $ (30 Stat. 822), substitution nin Pe 
— ‘suit when Federal officer dies::_.--2--21-2 O84. 
1899, March 3 St Stat. 1283), alaake criminal fae 
FP Opdes5 356 eee So. Sok Ae hee 596. 
1900, May 31.(31 Stat. 221, 346), « sec. 2, ibeeiae ae 
__ of Yakima Indian allotments..--2---2--..2. 110" 
1900, June. 6 (31. Stat.:321, 330), civil govern- ae 
ment for Alaska established. Siena es 2 ~ 601. 
‘Sec. 27; Indian occupancy protected. 601 
Sec. 28; education__ee0-- 2222. eee _ 597. 
| 1901, February 15 (31 Stat. 790), rights of way 
for telegraph and: telephone. lines, electrical” a: 
Plants, canals and reservoirs... .-2---- ane a 295, 


306, 307, 443, 675, 677, 678 


1111 eae ea ee CIES San | 
Sec. 7, Indian homesteads exempted from 
taxation-._- igeeeeuueouedestadsunee. e : 


: 03. ; . 


| 601; ‘March 3 (31. Stat. 1058, 1083), sec. 3, re 
rights of way through: Indian reservations; nee ee ek 
“" condemnation of allotted lands. - 22-2. 300, 038 sete 
1901, March. 3 (31,Stat.:1438);: Alaska: license . 


fees for support of schools. 3.0222 cect 


299, 394, 366, 402, 419, 421, 493, 515, 625, 658, 707 | 


“See. 3, withdrawal... 00-2 eecee 
~~ 1902, June 19: (32: Stat. 744), Uintah lands; ah 
. Uncompahgre Utes; allotments_._.----222- ase Si 
1902, June 30 (32 Stat. - 500), supplemental oe 
Oreck agreement: : ct Se CO reeset i eo 503° 
Bec. 16, Indian homesteads exempted - 
from tamales tke chee - 603 
"1902, July 1 (82 Stat. 641), Choctaw and Snail Ba oe 
- asaw. agreement. ._--.-.. pieet ete pe Re ee Sis 508. 
1902, July 1 G2. Stat. 718), Cherokee Bereer tie ee 
MONG es oa ee oe ee ~~ 60 
See. 11, allotments. ee i eee st 50 


- ee 63, 66, 68. 
{| 1898, ‘rang 21 (30 Stat, 484), New: Mexico: bia dP 
"” ahsence on account of crop: failitte 22-222 40. 
te. 1890, August 30 (26 Stat. 371, 391), reservation ~,. 


508 


7. ee 
1902, June 17 (82 Stat. 388); reclamation rae 22, 36, 


707 ee 


| a aly 1 (32 Stat. ‘716)—Continued. - | 
Sec. 13, - Indian homestead; “exemption ta 






from taxation.......-----..-21----50, 52, 503° 
Sec. 14, allotments; restrictions . against. 
alienation a. 2 2so 2 o5 ls k 50 4° 
. ~ Sec.-15, allotments; alienation. -...---...- 50 
ie 1903,. January. 31. (32: Stat. 790). compulsory :. ; ts 
-..-: attendance of witmesses..-.-...-..--------. . 6138 
1903, ‘March 3 (32. Stat. 982, 998), Uneom- seas ot 
ae pahgre lands; mineral. Jands--.---- ean aaa 641) 
ae 1904, April 21.(33 Stat. 189, 204), Creek indian . 
_.. + .Jands; removal of restrictions... _- Pen eR _ 472. 
: 1004, April 23 (33 Stat. 302), Flathead Indian. oe 
. Reservation. ...-------2----+21-+-++--7-2- 36, 154 | 
Sec. 9, opening tosettlement=-..--------- 154°] _ 
- Sec, 14, disposal of proceeds._.2-.------.- 154. 


“>. See. 16, liability of United Stateslimited... 154] 
to 1904, “April 28 (33 Stat. B08) small holding - 


1904, “December 21 (33 Stat. 595); Yakima 


. Indian Reservation; aa}e: of surplus lands.. 108, 625 
See. 2, allotments...-...---. eens i caeaee . 
: See.4, distribution of proceeds... becoos - -625 


ie Sec. : 5, annual payments for itrigated | 


- 1905, January 27 (33 Stat. 616), Alaska roads. : 


and schOOls-—--.--2--+#---ne--oenenFenneee _ 587 | 
“..V. .Sée, 7, education... .----:.-,--23---2.---- 687-7 
a Ja February 1 (33. Stat. 628), forest reserves; 


‘transfer of jurisdiction ~ to Department of. 


a Rinna eae Sueteoos . 67 | 
‘See. 1, rights of way-_.-----.-..---- 297, 299, er 
See. 4, rights of ary for construction. and. [| 

maintenance - dams, Teservoirs,: oe ie 
‘ditches, ad Peers EC LTS EI AE ae _» 802 ].° : 


1905, ‘February 7 (33 Stat. 702), Yosinite ae 
a ‘National. -Park,- - California; 


OUNGINIES ios. chee te ee aoe BB 


1905, February 9 (33 Stat. 7), Klamath r rec: a 


Jamation. project.-...----- Pech ge een Se Oe ee etree os 696 es, 


1905, March 3 (33 Stat. 1048, 1070), Uintah. . 
‘a Indian | Reservation; ‘Uintah Forest Re- ae 


1905, March 30 (33 Stat. 1156, 188), Alaska; | 


pedUGAtOie. 362 Jace) tea a B97 


- 1905, Tune 14 (34 Stat. 3116), Uintah, Indian 


1906, March 6 (34 Stat. “58),. Yakima jodie a, 


Reservation; sale of surplus lands... 2. = ve | 


| 1906, April 26.(34 Stat. 137), Five Civilized : 
MPribes-2ebn a iso St satan cae 50, 504 
See. 19, ‘alienation. restrictions extended; 


‘taxation: 2----2222.2~22...-~24 50, 472, 504, 609 a 
are 2, disposal. of property, by will; re-- 
eee os : Striction..----...-------5----+--------- - 689 |. 
1906, May 8° (34. Stat. 182), Indian trust 


_patents; jurisdiction; citizensbip..-.-------- 87, 95 . 


i. 19086, May 17 (34 Stat. WD); Alaska” allot- 


a. ae Mnenias 2-60 ie set era tod oak IGE BOLD 


1906, June 21 (34. Stat. 325, 377), support.and 


Rete. _ civilization of Yakima Indians. ......-.---- 624 
aa 1906, June 27 (34 Stat. 519), sec. 5, ‘relief of | 


_desert-land.. entrymen | on - reclamation ol. 
re Drojents_—-coe-stonegrettapesercae 22, 151, 421 


Page: | 


- change; ot ree 





ee soe. OF CONGRESS CITED AND CONSTRUED 


1908, March 26 (35 ‘Stat. 48), Spam 47, 474, 577 
—-1908,. ‘March 28, (35 Stat. -52),: ‘desert-land We? 28 
;. . @ntries.....- ee alee ou see a eS 22, ¢, 421, 645° 


See. 2, ‘assignments nos oecco ee 421 . 
- See. 3, extension ‘of time-__.--.22-22-2-- 22, 645, 
| 1908, April: 30 (35 Stat. 70,80), - purchase of es 
_ lands for Sac and Fox Indians... ..2:--..-. | ne ze: 
1908, April 30 (35 Stat. 70, 96), support. and: ne 


civilization of Yakima Indians:2c.<eese2. 64 
1908, May 27 (35 Stat. .312), Five: Civilized 


Tribes; allotments; removal. of. restric- 


eee 50, 158, 162, 166, 413, 472, 504, 609 ; 


| - See. 1). restrictions on’ lands. of living. 


allottees.-------+------+---1--+ 158, 159, 164 7 


_ Condemnation of restricted lands:...- 638 
‘Sec: 2, leasing ‘of restricted. ‘Oil and gas . 


Ve a? : ANOS aca eo cnn tas ceca est 162 - 
See. 4, ei hme sida ie 51,504 
Sec. 6, jurisdiction over persons and prop- | 
— erty of minor allottees..---z-cacutcne.,* 639 
 Sec.-8, execution of wills.:-------2---.---- 639 © 
See. 9; ‘deceased: allottees; ° ‘descent and.” 
| . distribution_....- 158, 159, 164, 166,413, 415, 417 
a. 1908, May 27: (35 Stat. 317, 351), education and ec 
.|- support of Alaskan natives._---..--.--..~- BOB 
1908, May 30 (35 Stat. 588), Fort Peck lands; see 
2 allogments 550 2S ek 2 ete 543 


. Reservation; proclamation -.....--- Je Boe 180. | 1909, February 6: (35 Stat. 600, 603), sec. 9, ‘sale 


--of liquor to. Indians; Alaskan natives_..- 506, 600 


1909, -Februiary 16: (35 Stat. 2226), Tongass. co 
National Forests: .c.-.- Se EOS a 3, 66 i 
ie ‘February. 19° (85. Stat.: 639), enlarged - 


reservation -—.o--——--s-on—aannenceeecetence - 155 : . 
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1906, June 28 me Stat. 730), Osage lands; allot 
ments.~.-------2- Fe i nae Se, ee Perfor I oD 170 
Distribution of jana aaa funds.---2_. 565 
Sec. '2, removal of. restrictions from sur- - ou . 
~ plus | ss eee ee ee ea 170. | 
: . Restrictions; taxation .-..:.<.. 666, 567, 571 
1906, dang 30-(34 Stat. 697, 729), education : and | ee 
support of Alaskan natives.-..-.... 222-4. “508. 
“1007, March.1: (34 Stat. 1015,:1035), Blackfeet - . 
Indian Reservation; ‘allotments__...2-2.-. 54D 
1907, March 1 (34: Stat. 1015, 1050), Yakima if 
os Indian Reservation; irrigation; yeimburse-- ae 
‘ AMEN Sacto Sogcsee sc tenes ceeaeee eeteees . 624, 627 
1907, March: 2 (34 Stat. 1228), Szpatelation es 
se ee ere eet cee ceelee eee eS 374, 376-- 
- See. 3, resumption of citizenship. by mar- -_ o = 
ried WOMENS 2556 Shc ueheccasusth eee! 374,376 
. 1907, March 4 (34. Stat: 1295, 1338), sale of sur 
plus. male FOUN OOht 2225. eo ce) ae 


- homestead Bib ne A a, 479 oe 
1909, February 25 (35 Stat. 647), forfeiture of . 4 
_ certain railroad rights of WAY ooend oo acs — 345 
-1909, March 3 (35 Stat. 781, 813), support and ee yee «! 
1°. eivilization of Yakima Indians. ---.-2.---.- 624 0 
| 1909, March 4 (35 Stat. 1088), ‘Criminal Code: as 
- Sec. 56, breaking fences__-..-.-..-------- 871 
Sec. 109, officers interested ‘in claims Se 
- . against. United States...---.---2-----: ~ 847. 
~. Sees.'114-116, public contracts; “Members Pek en a 
PGE COOMTORS 2c ceuetbeh ben oa (142. 
- ae May 22 (36 Stat. 2404), rpolamiation Fas 
- opening Indian ‘reservations; ‘Flathead ... 2 


; ie  ervation; allotments:. 
no 1910, June 20 (36. Stat. 557), sec. 6; Nae 


~ -. 4910, June 23 (36 Stat. 592), assignment of com: » 

'.- pleted reclamation homestead entries.’ 36, 421; aa 

ee 1910, June 25 (36 Stat. 847), withdrawals... 
a ae 127; 173, 230, 368, 533, 537, 543, 684; 686; 689. 


: . cn February: 3 (6 Stat. 896), second home-_ 


. “ 1912, April .23 (37. Stat. 90),. Louisiana school 
© 1912, April 30.(37 Stat. 108), scliool land selec 


"1919, April 30 (37 Stat. 106), desert-land entries; | 
~ time to make final proof extended.._.~- aeaey 645 a 


ar 1910, “April 4 (36: Stat. 260, 985), Strawbery 
is Valley. irrigation: project..-.-2-. Agee our 
. 1910; April 4 (36° Stat. 269, 286), . “Yakima” 
ie : Indian. Reservation; irrigation ‘of allotted 


| . 1910, ‘May 6 (36 Stat. aos Yakima Indian res- os 


Mexico; additional. school grant- 114, 239, 268, 585 


1910, Tune 22 (36 Stat. 583), agricultural entriés oe eed | 
149, 445, 710: 


“on: withdrawn coal: lands -.2s. ee 
- See. 3, right to: prospect_ 2-22-22. peeeene 


See. if temporary: ‘withdrawals. ac ee 2-684, 688. ms 


am Sec. 2, mining: rights onli 
se 1910, J une 25 (6. Stat. baa » Indian heirship *' 


Ob. osewintene scan nin ine e 8 . 82, 88, “960 
See. 4, alisecients: descent. ---2---. nade - 
- Sec. 13,:power-site withdrawals on Indian 
ee reservations :..202 252.202) 683, 684, 686, 680 
‘See. 14, power sites; cancellation of Indian era | 
“a test patente. 22-622 sot 22 693° 
’ Sec, 17, allotments. ee anne e 359 


- _ stead and desert- land entries_-.__2-.- See me 
-- 1911, ‘March. 3: (36 Stat. 1058, 1075), Yakima no: 
Indian | Reservation; upieeaon of ‘allotted: 


"- eserves; right. of Wey ct aig tas gis Lee 
ra) nc. Mieseha ai ene mene eats eae eects 


-tions for surface of coal lands--22s.-2- eo asleae > 


= 1912, June. 6 (37. Stat. 128), three-year: home: ara 
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624, 626 oo 


112, a 


oe fo 


ak 3 | 624, os a 
“Tom, “March. 4 (36: ‘Stat: 1235, 1253), forest ~ 





1913, Déoeiaber te (38° ‘Stat. 240), ‘Yosemite * 
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- National Park; tights of way for reservoirs; 


_|. ‘Hetch Hetchy Valley__--...---.-- pede e “495 
7 1914, ‘July 9 (38 Stat. ge) towolo 2 od 
7 1914, July: 17° (38 Stat. 509), phosphaiy: ete.. 
| - Tands; surface entries. _. Ieee dine ice eye 
81, 343, 446, 580, 343, 710° 
: toes 2, bond for prospecting... 2/2... ge 
: 1914, ‘g uly 17 (38 Stat. 510), Flathead geHeat ion 
project; patents... 2.2.22: i ee eee ee a 
1914, August 1 (38 Stat. 582, 04); ‘Yakima - 
Indian Reservation; ed for irrigation. Bags 
tou, August 13 (38° Stat: 686), ‘reclamation: 
-- extension act; lien for unpaid charges--!.. 
1914, September: 5° (38. Stat. 712), second: oe 
- homestead and desert-land entries. -----_~ 7, 578 a 
1915, January 28 (38 Stat. 800), sec. 2, Reve- a a? 
‘| nue Cutter Service-__-..-----.2-.---.2-++- 7 as | 
1915, “March 4 (88 Stat. : 1138, en, sec. 5,. 
. desert: lands; time. ‘to make final ‘proof 
- extended_.-_..-- nei aes oeueceteens en 
1915, March 4 (38 Stat. i162); enlarged home- oe 2 
* “'gteads validated -.-..--.-_- ae ae aver oe, ae 
1916, ‘March 4 (38' Stat. 1228),. Indian Office vo 
in appropriations. -.--.-.22-. eS ee al: ae 
“le 1916, May 18 (39 Stat. 123, 183); ‘Yakima. In: ¢ i 6 
~~ dian © Reservation; _ Mrigation of allotted: 
‘Jands_.. 22. ---2: eee ce estes 624, 628, 636 


1916, June 3. (39 Stat. 218), Oregon and:Gali-. = . 
| 250,405, 407, 408 

| 1916, June ‘30: (39° Stat. 243),. Mount. Rainier °° 
’ 43 _ if 
| 1916, July: 3 (39 Stat.. 341), leave of absence; 
: 364 aE 
~ | a9i6, August‘ 11 (39 Stat. 506),. reclamation fete 
| act extended to State irrigation districts. 423, 650 Ve ay 
659, 660 

. See. 6; sale of nonirrigable Jand* patent: 661, 662 co, 

ade 1916, December 29 9S Stat. - 862), stock-raising-— Hed a 
| - 226, 265, 275, 343, 392, oS 
eee 


fornia Railroad lands__----222--. 
National Park, ‘Washington; jurisdiction 


- homestead settlers:_..2222i..-5,--f aa 


* See. 2; ‘fagsessments....-/200/--_2----2.- 
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Pe stead act-_.-...-- Saab Vatedisonseeeeecm : a MG. _ homesteads. -.-.--- pee Ae 
. 1912, July 24 (37 Stat. 200), reclamation assign ae : See. 4, additional chy 
G. AMGMbS. oceected Jo Seen sieht on ae ee / 152-;- © See. 5, additional entry aan anne oe 181, 276 
~ 1912, August’ 9 ar. Stat. 265), reclamation’ i es. See. 7, commutation. ...2--------= bee es 27 
- entries; assignment; liens; limitations as to’ a January 25 (39 Stat. 868), Yuma auxiliary =. -. 
Pa holditigs.. 5. 566.02000.5.0.86, 152, 421, 659, 660, 661. - Project; ‘reconveyance...2--2-2-22------22 617° 
“1912, August 24 (87 Stat. 497), withdrawals; a See. 1, sale‘of lands: ---:_.-2--2s--4---2--' © 617. 
ee mining rights continued_...---_-. 127, 173, 533, 535 See. oO Palen cca tes O18: 
1912, August. 24° (37: Stat. 512), ‘Alaska’ Terri- © - ne 1917 ri February | 15 (39 Stat. 920), patents and of 
| “any sitieaet Ssanse- oct eseee wocetteeeeecceo-+ 598] final water right certificates.____-_--- ee ERR 
oo See. 8, the. legislature. --aoseo-neeneeens aes “i917, ‘February 26 (39 Stat. 938), Mount Mo Pec 
1912, August 24 (37 Stat, 518, 521), Secretaryto. °° | Kinley, National bo eee ca 675 | 
___ Board of Indian Commissioners: ...-.------ ‘SOL | gee: 2, valid existing irae aie 676 
_ 1912, August: 24 (87, Stat. 518, 538), Yakima. See. 3, ‘rights OLW0y- ee 676. 
vt wis, August 3 GI oes on : 1917, . February: 27 (39° Stat. 946), relief of set- ia. 
. +. - Quartermaster’s Corps: ans moe 5 46 i - tiers on Northern Pacific Railroad lands-_-.. 243 oe 
ee 1912, ‘August 26 (37 Stat. 610), desert pnivies on e f 1917, March 2 (39° Stat. 969,. 989), Yakima ae a 
ss reclamation prolects 22:24 -2ccd--¢ eet | “ise oe dian Reservation;. enon: of ‘allotted. 
1913, February 14 (37 Stat. 678), disposal of Pe “dands_-----+-- woereereedten dence wneager | 
restricted: allotments... __.. Deal ge eres | 621 |p 1917, March 3 (39 Stat. 1131), ‘Alaska; schools. ang 
See. 2, approval of Indian will; revocation, ee ee for civilized children... ---—----.2---2t-.26 8, 
Seton of approval... ._. Tee Le LEE RE MO “521 | 1917, March 4 (39 Stat. ans right 0 of way f for.’ 
1913, June 30 (38 Stat. 77, 100), Yakima Indian’ ps ' " -@rainage...-.------ panne nail eee enn see - 2709 oe 
z Reservation; * ‘extension. of epee ot sys: ae ae | 1918, February If. (40 Stat. BM, Yuma allx- cee 
- - 624, 27 Ee 
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— -1918,° March 21 -(40 Stat..458), desert lands; 


time to make final proof extended_.....-.. 22 1 


: els; May 25 (40 Stat. 561,. 587), Yakima. 


- Indian Reservation; Wapato project... 624, 630 


| 1918, October 25. (40.Stat. 1016), stock-raising _ 
. homestead entries. .-._..-_-2.-1--...-2-2. . 180 
See. 3; 5 a ee a Peace 181 

. 1919, February 25 (40 Stat. 1153), homestead - 


1919, February 25 (40 Stat. rate); credit for 
~ military service. ------~. Uo Bose, Mia eae t ~ 650 
-.1919,. February. 26. (40 Stat. 1175) ,., Grand. 
Canyon National Park_---..-...---.--2. ee ~~ 493° : 
Sec..4, valid claims exeluded...----.--..- 493. 


i 1919, February. 26 (40 Stat. 1179), ‘Coos Bay... 
.... Wagon,Road. dards? osteitis 250, 406, 408 
1919, June 30 (41 Stat. 3, 27), Yakima Indian _ 

- Reservation; ‘Wapato PrOjeet == 2 es 8, 624, 630. 


; 1919, November | 13 (41° Stat. 354), mining ~ 


claims; suspension of assessment work. -.-- 43 


s 1919, December 1 (AL Stat. 308), repayment... 47, 


ae 474, 577 
1920, February 14 (41 Stat. 408, 421), Fort. | 
___, Peck lands; coal lands; allotments..:-....... 543 
1920, February 14 (41 Stat. 408,431), Yakima .. | 
. + Indian Reservation; Wapato project...... 624, 631 |: 
1920, February. 25-(41. Stat. 437), leasing act _. 145, 

: +1654, 176, 206, 215, 219, 338, 379, 494, 509, 669, 702 i} 
se See. 1, reservation of helium-....-..--.. 141, 509 
Sec. 7, annual rentals.....---1.---22.--_- 561. 
~ See. 13, oil arid gas permits....---_-..4-- | 702 
-- Sec.. 17, reduction of royalty ..-----.--<.-. 386, 
ee | 801, 474, 478, 514 
- Secs. 26-38, onan provisions... reests 509 
Sec. 27, restrictions_....-_. 338, 386, 390, 391, 647. |. 
Sec. 28, pipe lines_.-..------..-------. oe 810: 
Sec. 29, easements, ete an. .2- 5. 311, 509,510 
Sec. 30, monopoly and fair prices....-..-. 141 
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OF THE 7 =: | ms oe a 


DEPARTMENT OF THE INTERIOR | 


= INTERPRETATIONS OF CERTAIN PROVISIONS OF THE BOULDER RO 
| | “CANYON PROJECT ACT 


: Ovinion, January 6, 1980 


WATER Powse—Bounper Canyon Paoseon— Punic Tenmawe WORE “AND 
. Purasrs—Srar UTES. a Bud. ; 2 

The term. “ ‘public disposi’ ” as. used. in i gabeection od of: section. 5. of the 

Boulder: Canyon. Project. Act, in conjunction with section 7 ‘of. ‘the Federal 


Water Power Act, has reference to the ‘Governments responsibility, finan- 


' cial and otherwise, to all the people of the. United | States for the greatest 
good to be: derived from the project and excludes: confinement of: the a 
benefits of Boulder as power to. one. locality | out of. the many that 
comprise the “ region’ ’ capable of service. | - ae 

WATERS. -PowER—BOovLpEr Canyon ‘Progect—Pusiic Intmens »Remsonse- 
| MENT—PREFERENCE RIcHt. ee 

The primary “ public interest ” in contracts for ities reimbursement of the 
United States for its investment. in the project required by subsection | (b) 4 


. of section 4 of the Boulder Canyon Project Act is in the soundness of the ee 
: contracts and the solvency of the ,contractor, and the Tights of certain © a ‘ 
States or municipalities to be preferred in the award of contracts As) Bas 


- subordinate to that: ‘public ‘interest. . EA 
WATER Powrr—Bovutpre Canyon” “Prosect—Pusri0 | ‘Yarnaeengn A ARD. oF 


CowTRra crs—DIsoRETI0waRY AUTHORITY oF THE SECRETARY OF THE INTERIOR. oe 


The: Boulder. Canyon. Project Act and the « policy of the. Federal ' “Water 
- _. Power Act ue -make the ‘ “public interest * the dominant ‘consideration in 


ee the award. of contracts and as a consequence thereof a State, as an appli- ~ | 


oa cant, does not have an absolute right to. all or. any part of Boulder Dam 
= : a power, but: it is- within: the discretion ‘of the Secretary of the Interior: 
to make allocation among various. claimants where the public. interest E 

requires it. Maer. 6 : _ 


WATER Powse—BouLper Daw ‘PRoseor—AWARD or. ‘Conrmacrs—DrsonnrioNany oar 7 


| AUTHORITY. or THE SECRETARY OF THE yTERIOR.. ey ~ 
| In the award of a contract under subsection (a) oe. section 5 of the: Boulder | 


a _ Canyon Project Act the Secretary of the Interior is not. required to accept = Le. 
the highest. bid if that bid is in excess of the price that can be realized for: eee 


the power. under. competitive conditions at. competitive centers. | - 
| 18607—31—vor.. 58——1 7 was; ae a 
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WaTER Powsn—BovLoEr CANYON PROJECT—PREFERENCE Rima —Seamss— . 


-Mouwrorpan CORPORATIONS. ; ; 
The preference of a State or municipality for allocation of power in conflict oe 


with a privately-owned public utility under subsection (c) of section 5 of the. 


Boulder Canyon Project Act and in conformity with the policy expressed in 
- the Federal Water. Power Act is a preference in consumptive right. within 
the borders of the State or municipal corporation, but outside of their re- 
spective limits the State or municipality is merely on a parity with any other | 
public utility company furnishing power in that territory. | , 
WATER PowEr—BouLpEr CANYON Prognor—PRermren cn RioHr—Srares—Munto- 
_IPAL Corpora Tions—SraTurEs. | : 
The purpose of subsection (c) of section 5. of the Boulder ‘Canyon Project Rok 
was not to bestow upon a State two. separate preference rights, one under. 
_. the exception clause of. that. subsection, and another under section 7 ‘of the 
| Federal Water Power Act, but merely to place a State in a. preferred posi- 
*. tion, as opposed to a competing municipality, in view of the possible parity 
of these two ‘classes of applicants under the latter act. . 
| WATER PowrR—Bovutprr Canyon. ‘Paognct—PRuFERENCE ) Rig —Stares—Muntc- 
 IPAL CORPORATIONS. Lb 7 ee 7 | 
“The preference conferred: by subsection (c) of lon 5 of the Boulder Canyon 
_ Project Act is limited to. the. States. named therein, but aside from. that 
- preference those States are merely on a ‘parity with municipalities under 
the Federal Water Power Act; except as between a State and one of its own 
7 municipalities in which event the State’ s right is ‘par ‘amount. | 
Water Powrr—BovuLper CANYON PRoJECT—PREFERENCH RigHt—SraTes—MUntc- 
“PAL Corpora Tions—LIMITATION FOR FInine APPLICATION. — 7 
‘The time limit fixed. by subsection (¢). of section 5 of the Boulder Canyon 
Project Act within which a State may ‘contract under the preference ac- 
corded. to it has reference to the special exception in that subsection which 
gives preference to a State over a competing municipality, but no time limit 
ots. placed upon: the power of a State to contr act where that preference i is not 
invoked. . 7 | ca. of ee cel: 
Waren Powsr—Boupur Canyon. ‘piosucn— Pupiie Lyvtumest—Drsonurion any 
AUTHORITY OF THE SECRUTARY OF THE Inrertonr.. psa aS 
- The discretionary authority of the Secretary. of the Interior under the Boulder 
Canyon Project Act is to be controlled by the public interest which requires ; 


| ‘conservation and utilization. of the navigation and water resources of the core 
region, the financial security of the United States, and equality of access i 


cs Boulder Dam power by’ areas coluprising . the region. in. proportion to the. 
_ needs of. the. applicants, provided that. their plans for. its S utilization and con- 
| servation are equally well adapted. mo ae i | me | 
ae “ee PowER—BOvLDER ‘Canyon Proszcr—Prererence eee : 

- Corrorations—DiscrerionaRy AvTHORITY or ; THE : wae or THE 

_ INTERIOR. | et pe ee Te | ae . a 
The Secretary of the Interior is tot! : required’ to grant a . preference toa) 


-  mnunicipality. applying | for | power. if the plan, for. ‘utilization of. power es 
which it. presents conflicts with a plan presented by, another. applicant 


i, which he regards. as better adapted to ‘conserve and utilize the power. 


capable of development, and the detérmination of: this feature is s entirely ee 


ie within t the. discretion of that officer. 
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Wares Powae—Bouuen, Ganon Pnosect—PREFERENCE ‘Rigan—Mowrorear, 
| _ CoRPoRATIONS—Los ANGELES. | -o eae ees ye 7 
‘The Boulder. Canyon’ Project: ‘Act does not grant ‘a: ee to the s eity of 
‘Los. Angeles over. other municipalities in the award: of. power, . | 

ian ‘Water PowsR—Bouprr: Canyon. / Prosuor—Sucemrary or THE. Intenton—Rovnts 
AND REGULATIONS... Be te Pa Nace : , ’ 


‘That portion of section. 5 of the Boulder’ Seager ee AG which h provides os 


for. general and uniform regulations contemplates that one of the primary 


/ peapansibliveies: of the Secretary of the Interior shall be. the fixing of ~ _ 


financial requirements and rigid examination: of the financial status of 

. competing bidders,. ‘whether. TOO CHa Les Or privately-owned. spRbic., 
utilities, 7 | . . 4 | 2 

- Warer: Powau Bovine Canyon Prosuor—Panenencn Rrosit—Srames—Srare | 
OWNED CORPORATIONS. 7 


| “The fact that all of: the stock of a ‘coRporation is ‘owned by a State is not a. | i - 
| be sufficient reason for bringing the corporation within the preference right Png 


provision of subsection (c) ‘of section 5 of the Boulder Canyon Project Act. . 


 Warrr Powsr—BovuLpER Canyon -Prognct—PREFERENCE Rigut—Conrracrs— ae 


_ Srares—ASSIGNMENT. | . 2 oe ae si a 
pane preference right accorded ae State by stibsection. ©. of section ia of the 7 


Boulder. ‘Canyon - ‘Project Act is not assignable either before or after the nee 


: execution | of a. contract. by a State, put a contract obtained in ‘exercise of 
the preference As. assignable, subject, however, to all restrictions. and con- © 
‘ditions contained in the original contract, and without diminution of. the . 
state’s. liability: to the United States and. without Waiver of the Teqiirement 
O£ financial and legal capacity of the assignee, — ps os. 
“Water Powke—FeperaL WATER Powsr Act—Priwenance ‘Rroat—Srares— 
MUNICIPAL CORPORATIONS. 7 ‘. % be ae 
-: State and a municipality of another State stand on a: errs of - equality 
under section 7 of the Federal Water Power Act, but the right of a State 
thereunder is superior to a municipality of the same State. . . : 
WATER PowER—F EDERAL WATER. Pownrr Act—Pustic Iw rerrst—Srares—Munic- 
_IPAL ConPoRatI0Ns—ALLOCSTION—DISORETIONARY AUTHORITY. OF. THE SECRE- 
TARY. oF THE INTERIOR. ea wea Ss ; | | oe 
Where conflicting applications are “presented . under Section 7 of ‘the Federal x 
_ Water Power Act. by a State and a municipality. of another State, the Secre-— 


- tary of the Interior may. make - an equitable allocation. between. them: in 2 Ce 
-- : accordance with the public interest and with what, in his discretion, appears ss 
the best» method: of conserving and ‘utilizing the ‘water: resources. of: the am 


region. 


ee) Warm Powse—Boutper Carron. Prosect—Paneinaom Riowt—Sigrms—Anioca- Stas ca. 


‘TION—SECRETARY OF THE INTERIOR. a" 


“The pr efer ence accorded a State is limited. 0) power which: the: State proposes | ea Pee: 
to use within its borders, whether the application be presented under section ; ey 
Eye of the Federal ‘Water: Power: Act or. under subsection. (e)-of section 5 of — ~ ee 
the Boulder Canyon. Project Act. and the’ Secretary of. the Interior may 


incorporate. in. the. atlocation. to the: State a stipulation to that. effect. 


= Waren Powrs—BouLper Canyon PRosect—PREFERENOE | Racum—Srames—Bonp a 
-Issvm—Srcrprary oF. THE INTERIOR: ° : ) i 


| The proviso to subsection (ce) of section. 5 of tie Boulder Gnuyon Project i dS 


which protects a State or. ‘political subdivision thereof. from foreclosure — 


of its: right to. file an application because of nonauthorization of or r failure: io ee 
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et to. market a bond issue, until the ein ae of a. se aoaabls tiie therefor, | 

- does not preclude the Secretary of the Interior from determining what is a. 
reasonable time or of granting an application to another during the interval _ 
So long as the right of the preference claimant to contract. is preserved. | 


WATER PowER—BouLpER CANYON PRoyEcT—Worps AND PHRASES. 


The terms “ formulating a comprehensive scheme ” and “ comprehensive rt 
formulated hereafter, ” as. used in sections 15 and 16, respectively of the 
_ Boulder Canyon Project Act, both relate to the same thing. 


Water Powrr—Bovurper CANYon Prosaor—STarE Commasstonmas—SuoRBraRy is 


OF THH INTERIOR—RECORDS, | 
-The right conferred by section 16 of the Boulder Gawei eject: Act upon. 
commissioners duly authorized under. the laws of any ratifying State is 
that of advising and coordinating in the correlation of the present Boulder 
Dam undertaking with reference to future development, and to have ACCESS 
_.-. to the records with that end in view, but they are not to direct the Secre- 
-... tary of the Interior in the administration of the present work nor is that 
_- officer in any wise enleeiey ‘to act upon their advice contrary to his own _ 
. - Judgment. a a” , : 
Frvnzy, Solicitor: ae 
You [Secretary of the ‘Taterior] has ere me ‘to consolidate in 
one zaemorandum my views on the following 16 questions, the major- 
ity of which have been covered i in separate memoranda submitted to 
you from time to time as the problems arose. = 
- Your questions and my opinions on them follow: | 
(1) What. is meant by the. term a public interest ” as ‘used in the ack? What 
_. body of people comprises. the public as the act uses the term? Is the “interest ” 
referred to as “public” the Government’s responsibility to the whole people ot 
the United States, or is ‘it the interest of the area to be immediately served by 
Boulder Dam power, or is it the interest of a. particular part of that area? 
The. term ‘ ‘public interest | ”? is ‘used j in section B(c) of the Boulder | 
Canyon Project Act ve of December 21, 1928, 45, Stat. 1057 y as 


pon Ows: 


Tn case ‘of  eonilictings applications: if any,. ‘such ‘gontilets ‘shall be ee 
“ resolved se the said Secretary, : after’ hearing, with due regard to. the public 
interest, and in conformity with the policy” expressed. in the Federal Water 
a Power. Act as. to conflicting applications for permits and: licenses except that > 

preference to applicants for the use of water and appurtenant works. and privi- ; 


- Jeges” necessary for the generation and distribution of hydroelectric energy, or ; 
for - delivery. at’ the switchboard of a hydroelectric plant, shall be given, first, to — 


a State for the generation or purchase of electric energy: for use inthe State, 


| OP: and. the States of Arizona, California, and Nevada, shall be: given. earn) oppor , 
ees as such applicants. -(Italies supplied.) - 7 . as ee ay 


The same term ‘ ‘ public’ interest ’ ig ert in ‘the Federal Water.’ : 


- Power “Act (act of June: 10, 1920, AY E Stat. 1063, see, ik as. a 


+. @. S. Cs, Tit. 16, section 800) : 


| * rereaoss in issuance of pr eliminary. Poanias or ‘Wioenses.—.*" ns ate. o ,. 

: commission shall give preference to applications. therefor by States. and munici-. oe es 
: palities, provided. the plans for the.same.are deemed by the commission equally — oe 
well adapted, or: shall within a reasonable time to be fixed: by 1 the commission ant 
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es De made equally: well adapted, to. conserve and utilize in the public. interest the os ” _ 


| “navigation and. water resources of the. region ; aE ae (Italics supplied. )., 


i. « Publie interest ” is one of those broad terms like “ public policy ” | 
i ae of different legitimate interpretations in the discretion of the — 
officer called upon to administer it. The “interest.” referred to: is, 


. primarily, the Government’s responsibility, financial and otherwise, ie 
~ to all the people. of the United States for the greatest good to be ~ 


derived from this project, the. cost of which is to be advanced from 
the Public Treasury. Secondarily, the term excludes confinement of 


the benefits of Boulder Dam power to one locality out of the many on 


which comprise the “ region ” capable of service. The term “ public — 

interest ” is the dominant consideration, a check upon the preferences 
mentioned i in the two acts. It is necessarily a source of broad GiB. 

cretionary. power in the Secretary. 7 3 | 


(2) Does “ public inter est” include the Hossasity for making a goed’ business Le 
~ eontract. which. will guarantee the return of the investment. within fifty years? 

If the “ ‘ preference right.” of States. and . municipalities would. require the’ 
‘making of a contract. which is less_ sound as a matter of business than a 
contract: offered by a privately owned. public utility, which consideration is the . 
Secretary required to regard as dominant, the public interest or ‘the ‘preference’ 
right of the State or. municipality? . 


To the first question. I answer, Yes! Motiey provided: - taxes 
from the entire United States constitutes: the sum placed at risk by 
this Federal investment. -When contracts are made for .its ed | 
ment as required by section 4(b) the primary * public interest” 
in the soundness of the contracts and the solvency of the pee tes | 
not in the corporate or municipal character ofthat contractor. “TE | 
one bidder -can’ obligate itself by a contract whose enforceability is. 


‘unquestionable, and the financial future of another bidder is un-. — 


certain or its legal capacity 1s questionable, public ‘interest obviously 


_ requires. acceptance of the sounder bidder. All preéfererices are sub-' > 


‘ordinate to this public interest.’ It is only when two bidders can 


both offer a satisfactory contract from a business viewpoint that the = 
Secretary must or should. base his choice between them « on claimed — ae ye 


= preferences. 


(3) Is the Secretary ‘Seanad £6: accept ‘the: Woueek: bid nine tor power bye = 


ee reputable bidder, or must he take into consideration what constitutes a: . 4 . 
_-. yeasonable return under all attendant’ circumstances including " oo a 


7 conditions at distributing points or competitive centers? ae 


The Secretary i is. not required to accept the highest bid if thas bid ie 


is in excess of the price which can be realized for the power under. 
competitive conditions at competitive centers. _ 4 ee 
The act. specifically provides (See. 5(a))— 


Contracts: made pursuant to subdivision (a) of. this section shall be made 


2 with - a view to obtaining reasonable returns and shall contain ‘provisions: ae * 


whereby ¢ at the end ‘of fifteen years from the’ date of their’ execution and Every A | 
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- ten years thereafter, there shall be readjustment of the. contract, : upon:the - es 
demand of either party thereto, either:upward: or downward as to'price, as the™ _ eb oe 


| Secretary of the Interior may find. to:be justified. by: competitive. conditions at. 


7 distributing points. or competitive . centers and with provisions under which aan 
. disputes | or disagreements as to interpretation or performance of such contract 


shall: be determined either. by arbitration or court proceedings, the Secretary _ 

of the Interior: being: authorized to act for the: United ae in such readjost nae 

| ments or: proceedings. : | ies Ci, a0 ee 

- The selling. standard “i is: a bet ea eae? not. i all thie 
<* trate will bear.” The phrase “shall be made with a view to obtain-* 
_ing reasonable returns ” was in fact a specific amendment to this 
“section (Cong. Rec. Senate, Dec. 14, 1928, p. 618), and clearly — 


indicates the selling basis deemed to be feasible and most in line 


with public ‘interest and the equitable distribution of benefits of 
Boulder Dam power. In deciding what a “reasonable return ” may: 


be it: is proper to look to the language of the same section respecting — 


renewals; 15 years from the date of execution of the original con- 
tract it may be renewed at a.price revised “ ‘ either upward. or down- 
ward,” as the Secretary of the Interior may ‘find. to be ‘ ‘ justified by 
competitive conditions at. distributing points. or competitive centers.” 
If this is to be the standard 15 years after execution, it is just to 
assume that it would also be a fair standard at the time of execution. 
Indeed, it is the only standard consistent with sound business and 
the execution of an enforceable contract with a solvent bidder. If. 
the bidder cannot sell his power in. competition with other sources 
he is not a desirable source for reimbursement of the Federal expen- 
diture.. ON ‘reasonable return. ” mist be justified by‘ ‘competitive 
| conditions ” cor.it is not reasonable. . An unreasonably high return 
at the. risk. of bankruptcy of the bidder is not a sound. basis. for 
a. contract required. to be made i in the ‘ ‘public. interest.” 
“ay: Does a municipality | or a. State have: a preference for: power: whieh: we 


proposes | to sell: outside its.” boundaries, * as. against. a. bid for. power by. a: 
privately-owned utility proposing. to sell in the. same. area. outside. the: bound- ie 


-ariés? May an allocation of power to: a | municipality be conditioned on 1 use ee ao 


within: the city’ limits? | . | ae 
| ~The preference of either a Bike or ‘municipality. ae ‘alloeation’” 


of power in conflict. with a, privately-owned public utility. must rest : oe. 


~~ upon section. B(c) of the Boulder. SANTOR. Project. Act. “That - 
section provides— PORES as hak ee cee 


ek * Tn case. of conflicting Auouenaone: Gf any, ‘such aenticts: shall ve 


| ~ resolved by the said Secretary; after hearing, with due. regard to. the public — 


= interest, and in conformity with the policy expressed in. the Federal Water i 
“Power Act as to. conflicting’ applications for permits and. licenses, except that 


” preference to applicants. for~the’ use. of water and. appurtenant works: and 


. privileges necessary. for the generation and distribution. of- hydroelectric. en- tee 


hh ergy, or for® delivery. ; at the. switchboard of a hydroelectric plant . shall, be... 
ee given,, first, to. a State. for the generation or purchase of electric energy for. - 


a 
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ae in the State, and the States of ‘Arizona, ‘California and Nevada shall. be os 
ee given equal” opportunity as such applicants. Ae a Beate 


By this section the policy ‘of. the Federal Water 1 Power Act oe? ce 


- made the standard, with one exception in favor of States. ~The 
Water Power. Act’s (41 Stat. 1068, Sec. 7) provisions regarding 


& preferences are een aes below for. conn) (WU. 5. ae Tit. 2. 
16, section 800): | ; | | | 


_ “Preferences” in issuance. . Grennan: ormits. or. Teenie es re os i 


Z, _.. preliminary permits hereunder or: licenses” where. no preliminary. permit has 


oe been issued: and in issuing licenses to new. licensees: under section | 808 of. this: ee 
chapter -the. commission Shall. give. preference -to. applications therefor. by: . 
_. States. and municipalities, provided the. plans for the same are deemed~ by 


the. commission equally well adapted, or. shall within a reasonable. time = to be- 


a fixed by. the coinmission be. made. equally well. adapted, to conserve and: utilize :, 
in the public interest the navigation and water resources of the region; and . 


‘as between other applicants the commission may. give preference to the ap- 
plicant the. plans. of which it finds and determines are best adapted to develop, 
conserve, and. utilize in the public: interest. the navigation and water resources 
of the region, if it be satisfied as to. the ability of the applicant to carry oat 
such plans. | ze 

—. The exception may be epee d re first. Tt ist « preference 
*° "shall be given, first to a State for. the generation or pur-. 

chase of electric: energy for use in the State. and the: States of. 
Arizona, California. and Nevada shall. be given. equal opportunity. 

as on applicants.” As. this exception specifically confines .the 
State’s preference. to ‘ ‘energy. for use in the State” it is. clear that 
a State is entitled to no preference for power which It proposes to. 
| sell outside its borders unless that ‘preference | can. be found i in: ny | 


ine Federal Water Power Act. 


. What. is: the * “policy ” x that act, as eon peoiancent Tt is. 


: clear that certain conditions precedent are to be met by. any. prefer- . - : 


‘ence claimant before the. preference will be recognized: 


(1) The “ public interest” is the paramount eee oe = 


| ich the preference. is: ‘subordinate and with which it must. not. ty 


— conflict. The meaning of. “ public: interest, a vhas been suggested, a > 
answer to your first question. » ? 7 


. (2) The: preference. applicant? Ss. * plans” must’ “be! c odunlly: ell a 

= adapted ” ” or within a. reasonable time ‘ ‘made equally well adapted, ee 
. 4 LO. ‘conserve and utilize. in. the public. interest the mavigation: and. . 
_- water resources of the region.” eae ae : spe Se 
When. a. body. of citizens. organized ; as a aa or" State je es 


oe indicate, by establishment of a. publicly- owned power. system, their, ae 


a preference to. buy. ‘power. from themselves . for use in the: State or: ; ee ge 
_ eity, as. against. buying it: from.a public. utility. owned by. others, it. oe 

a ods, clear that. the.“ public interest.” should. sanction that. choice 2. 
But does the: “ public interest ” require that. consumers living pe coe 
* side the municipality or r State should be oe to abey the Se eae 
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a “of fies ising within it and buy power from that source S Satan 
than from a privately- -owned public. utility ? “The * preference ’ of | 


the municipality is a preference in consumptive right, not in mer- 
 chandizing advantage. Outside its own- borders, a State or munici-_ 
‘pal corporation, reselling power, is on a parity with any other public 
utility selling in that territory. It is not entitled to elect, on behalf 


- of consumers who are not its citizens, whether those consumers shall 


buy from it or from another company. If it does seek: to make that. 
- election for them, its decision has not the dignity of a “ preference ” 
— within the “ policy of the Federal Water Power Act,” but has the- 
status. of a competitive offer. That “policy” is to conserve and. 

- utilize j in the public interest the navigation and water resources “of | 


the: region ; 7 coun outside the State or city ‘limits, but within $e 


a2 the, * region ’ accessible to Boulder Dam power, are as much within 
the protection of that policy as consumers within it. It is open to 
question whether, if all the power available were. requested by a 
municipality for a own use, on the one hand, and all the power 
‘were requested by a public utility for use outside the city limits, on 
the other hand, whether the “ public interest ” would permit the 
water resources “of the region” (the “ region ” ’ including by hypo- 
thesis both municipal and suburban territory) to be preempted by ~ 
the urban body of citizens as against the suburban simply on the 
ground that. the first body was organized as a municipal corporation, 
whereas the second body of consumers is served by a -privately- 
owned public utility. Certainly as between these two bodies of con- 
‘sumers the Secretary has discretion to make an equitable apportion- 
ment of the power if it is not sufficient to satisfy the demands of 
both. A fortiori, if a city claims the Tight, in- addition to serving 
its own citizens, to demand power for resale outside its borders to 
consumers now peered: by a public utility which ‘is applying for the. 
same power, no preference need be recognized. 7 
See Mono Power Co. et al. v. City of Los Te et al. (084 Fed 


a 784, C. C. A. 9th, 1922; Certiorari denied, 262 U. S. 751). 


that case, the tg of Los Angeles brought ecndemauon pie sce ve a 
against water rights and rights of way owned .by the Mono Power 


ee Co. and the Southern Sierras Power Company, all outside the city | 


7 limits, for use of the city. It was alleged by the city that ke as 


ae necessary: for the city to provide additional. electric energy for the | 
7 present and future needs of said city and its. inhabitants, for the pur- ie: 
| pose of heat, light and power,” and that the “ public ie pee, 2. ¥ x 
quired ‘the city to. condemn all rights to the waters of the Owens __ 


River, and also the company’s right of way adjoining it. The com- © 


| pany, in answer, alleged that the right of way sought a “ 


_.». demned’ had been appropriated ‘by the company as a public utility Fee 
em to the use of other towns to which it farnished ae ~The trial ag 
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| ~eouirt permitted: condemnation of the water. rights and: right of way. . aby 7 


The Circuit Court of Appeals reversed this decision. 
After citing code sections, including Code Civ. Proc., dion 1240, 


| 7 to the effect that property appropriated to the use of a. county, city : 
and county, incorporated city or town, or municipal water district, — 


can not be taken by. any other county, etc., while such property is 
| sO. appropriated and used for pene purposes, the Cireuit Court: of 
Appeals said (p. 793)— - | 


~ The theory upon which a municipal corporation. may conden and appropriate 


to a public use the property of a private corporation engaged in serving. such — - 


municipality or. ‘its: inhabitants | ‘is that the private corporation is. using its 


7 ‘property. for a public. use: for a profit, and that the municipality has the Tight, on 


in the interest of itself and its. inhabitants, as an economical administrator | 

of municipal affairs, to. perform. this public service itself and thus. eliminate 

? the profits of the private corporation. | _ 
That is not this case. ..The defendant is not pendebing: any public service 

to the city of Los Angeles or its inhabitants, and it does not propose to do so. 

Defendant’s transmission. and. distributing: lines donot extend into the city of 


-Los Angeles, and it has not ‘proposed. to so extend them. - The property of ‘the: _ | 


defendant has: been. appropriated to. the public use of other counties, munici- 
palities, incorporated cities and towns, and the. inhabitants thereof, and not 
for "the city o of Los ‘Angeles or its inhabitants. | | bad atts ee 

eo a. ee Be a o ge % eee. _ Se | 
-. In sia words: it was held [by the trial court] that the public. use of a 
municipal corporation. for the city of Los. Angeles. was a “more necessary use 
than the public. use of a private op Poranee for. any omer: county, Se aL ; 
incorporated city or town. | — 

Counsel for the plaintiff stated . their contention upon this, question very 
succinctly as follows: | 7 
the law of the state presumes that the. use of property by. a “munieipality : 

is a higher use than. the use of it by a. private corporation.” _ . 
The ‘court: asked : Suppose that they. (referring to the. defendant) 4 show 
‘.that their use is for-a municipality? * to which counsel. replied : os 7 
“We anticipated that counsel. would urge that point, and we. are prepared 
to show your honor that that. is not the law as. we conceive it, and confidently. . 


| _ believe ‘that the preference. is between a private corporation and a ‘public, i : 


- : corporation, regardless: of who. that private corporation. may be serving.” nal 
- Referring to the trial court’s decision, the court said (p. 795) — a 


io e & * we are ‘of the opinion: that the Legislature recognized the distinction, | 
and purposely used the broader. phrase, as property appropriated to. the use of a 
to include an appropriation by a private corporation, | as dolicogt as an appropria- a, 

tion by a county, city and county, ete. » 


In short, this case holds that the statutes of California a specifically a | 


= prohibit. condemnation. by a, municipality of ‘property owned out- 


_ side its borders by a privately- -owned public utility, which property. | 


me) already appropriated to the use of other counties or incorporated 
cities by the company. Tf the statutes of California, i in a case where 


the city of Los Angeles claims a preference to water rights outside 


‘its borders, : as ogeust a privately-owned public utility ore other. & . 
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- ocr geecaealie: SroLibit the recognition of eneh: a. Rie Me ds 


ence, it is not clear why the “policy of the Federal. Water Fower a | 
Act” should. grant a greater preference in a similar “region.” It 


is true, of course, that in the case of Mono Power Co. v: City of Los 


- Angeles, the city endeavored to condemn. a vested right. of the pub- ~~ 
lie utility, whereas in this. case the city and. the-utility are com- 


_ peting for a right not yet vested in either of them. But the policy 
_ to be honored in either case is the same: If the city may not even — 


by due process of law and for adequate compensation, take. away aie 

_. the power resources by which a, public utility serves other communi- 

> ties, ne- reason appears why it should have a preference for their | 
~~ acquisition ; in the first instance.-. If the “ public interest ” will not | 


divest other municipalities of the service of a privately-owned pub- — 


lie utility, it is not apparent. why it should prevent them from ac- 
quiring: that service. The theory in the one case, Says the court is 

. that “the: municipality. has the right, in the interest of itself and 
aa aa renee: as an 1 economical administrator of eumapel affairs, — 


208 the’ private corporation.” But a Greterense! right to eliminate 
the profits of the private corporation exacted from the municipal- 
~-ity’s citizens is not a preference. right to go outside: the municipal 


- boundaries and substitute itself for. the corporation as a profit. 


- taker, no saving being worked to the benefit of the suburban area. 
That area has no interest in increasing the revenues of Los Angeles. 
in preference to maintaining the revenues - the ee utility now — 
serving them under State regulation, = : 
--, In conclusion, although a municipality, like any other .corpora- 
tion, may be allocated . power for resale in the Secretary’s discretion, 
it is not entitled to any preference as a matter of right for power 
: which it proposes to:sell outside. the city limits, The allocation of — 
power. by the ‘Secretary to the municipality: may therefore be.con-_ 
_ ditioned on use within the city limits, and, indeed, should be, as 


ee against, a. competing bidder which already. we a. ‘distribution system 

- in the area in which the city would have to dump the power unused 
. by itself. There may be cases in which this limitation should be __ 
«relaxed. and the city permitted to resell ‘small fluctuating excesses, 


in order to equalize the load: Such a relaxation would not extend | 
to granting the city a preference for the full amount of its peak — 


. load. A municipality, like any: marketer of power, must expect tO 


ae provide adequate stand-by service for the protection of its consum- 
I ing public. ‘The suburban consuming area of its public utility rival 
isnot a legitimate dumping ground | for unused power. So much | 


| ; for municipalities, i in view. of the cited decision. ‘As for States, their 
| rights: appear to be coupled by the language of the Federal Water 


ay % Power Act with those of ‘tnunicipalities, The same two conditions | uo 


{ 
rt 
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=e nines * public itera ” a nei ‘of ‘the. « ‘water re- ‘ » dfeg 
sources. of the region ” must be met. Having met: them, a State Oia os 


> would appear to be in the same shoes as a municipality as far as.any 


1.08, the preceding discussion goes, except that im the case of conflict ee 
between a State and one of its own municipalities it seems that the E 
State would have a preference, because it would have the capacity — 


by legislation to deprive the municipality of legal sapanty: to 


= compete with it as a bidder. - 


But. as. between a State and a maiitheipaliey on any. other State, thet” . 


x | two would be.on a parity. And neither the State nor the munici- 
/ pality would. have a preference against one. another or against a 


: public. utility as to power which the State. or municipality may . 7 as 
7 pr opose to sell outside its borders. | | : . 


(5). Does - Section. 5 (ce): of the act give the | states: of ‘Nevada, sigan a 


a and California, or any other State, two separate and. independent. preference . 
= rights, as follows : (a) One under Section 7 of the Federal Water Power Act, — 
"under which | power purchased may be. sold either within the State or outside. 7 
| wherever a. market. may be found ; and (b) Another under the clause beginning 
. with the word a except.” occurring, about: the middle of this subsection? | 


No. pete ie : | | | : 

AL strong reason outa: ba required to. justify: a Sacco that 
in one act the one ‘subject of preference. to States should be treated 
in two independent. and parallel channels, one being the normal one 
adopted from the. Federal Water Power Act and the other. a new. 
preference, and that the restrictions of. the act as to the. exercise of 
States’ preference should be ‘meant to apply —_ to this new 
creature. 

‘The Boulder Canyon Project Act’s * language 3 is as : follows (See se 

5 (¢)) = | | | | | 

In case of conflicting applications, it any, aunt: eonilicts ‘shall be. resolved — 


: Oy the gaid Secretary, after: hearing, with due regard to the public interest, o 
-: and. in conformity. with the policy expressed in. the Federal Water Power Act : 


“i as. to conflicting applications for. permits and licenses, except that ‘preference oe 


oO? applicants. for the use. of water. and: appurtenant : works ‘and~ privileges . 


.. mecessary for the generation ‘and distribution of hydroelectric energy, or. for — ; ; —_ 
delivery at.the ‘switchboard of a hydroelectric Plant, shall be given, first, toa 


| State for the generation or purchase of electric energy for use In the State, ste. 


s. * and the States of Arizona, California, and Nevada shall. be - given Samal Spor: ie 


oe ; tunity as ‘such: applicants. 


- This i is followed by the qoalisaiin ms aS = : es 


“The rights covered by such preference shall be. contracted: for. be gach. State os 


F. within ‘six months after notice by the Secretary of the. Interior and to. be paid : 


~ for on the same terms and. conditions as may. be Brovided in other similar | 


: “ contracts made by said. Secretary. 


Whatever oo: 18 given to the States byt the Federal Water et 


ee bogs 


r 


i 
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4 clearly this would be the sly retereride an might ies claimed if : = 


the language quoted stopped with the word “except.” This excep- 


tion is in favor of a State for generation or purchase of. electric © 


energy for use in the State. It is claimed that. this ewception con- | 
‘stitutes an addition; or entirely separate preference in favor of - 


Arizona, California and. Nevada, unrelated to that granted by the 
- Federal Water Power Act, and that the restriction - te * for use in the 


State” applies only to the exception; that the State may, if it wishes, 
ignore this new preference and apply for power in accordance with | 
the preference given by the Federal Water Power Act; and that that 
- preference is unrestricted as to ‘the: ae where the power may eo 4 


be used. | | be 
Such a construction is strained and unnecessary. ‘The. primary 


. Intention. of the exception. was apparently to place a State in a ae: 
_ preferred position, as opposed to a competing municipality, i in view: 
of the possible parity of these two classes of applicants under the © 


7 language of the Federal Water Power Act, previously quoted. . 
The words “ for use in the State” provided as-assurance that the 
State, by this concession, was not to be enabled to embark on the 
power distribution piiess: outside its borders and indicated an 
intent by Congress. to devote power secured. under this preference 
to intrastate. development and benefit. It has been argued that the 

addition of this phrase here means that. the preference conferred by _ 
the Water Power Act is not so limited, and therefore that there are 
two preferences available, one fierectricted as to use and the other 
restricted. If so, the preference specifically created by the project 
act, restricted as to use, is less valuable than that previously. avall- — 
| able, Analysis thus indicates that the importance of the new prefer-. 
ence language lies.in its distinction between. States. and municipali- i 
ties, not in any distinction as to place of use. This distinction was _ 


‘important in view of the fact that competing applications were 
expected. from the States of Arizona and Nevada, on the one hand, 

and. the municipality of Los Angeles, organized under. the laws of 

California, on the other hand. Had the only anticipatable conflict 


— been between: a municipality and a ‘State to which it was subject, oo 


aa this exception would have been unnecessary, the State being in such. ao 
case unquestionably dominant. This language preserved the rights = __ 
of Arizona and Nevada as superior to those of Los Angeles, pro- — 
_ vided both should meet the conditions of the Federal Water Power. 


: “Act. But to indicate that no greater concession from the policy of 
‘the Federal Water: Power Act was intended the restriction ’ ‘ for use 
in ‘the. State” was added. | oo Ho 


(6) If two separate. and independent See sights are given to ae ihe ? 


ag outlined in the preceding question, does not any State in the Colorado River =. 
basin, or elsewhere, possess the same preference right that ‘Nevada, avons As 
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and California. may ‘claim? - Under: this. provision. do. ‘not all. ‘States. and. all: : 


ca municipalities stand.on a parity? To what extent, if any, are such rights: 
qualified by. the requirement that. : ‘due, ‘regard. must. be Labbe to. the. public = 


interest? ares 


As indicated J in le to other. questions: ie is | my opinion hae 


ar two separate and -independent preference rights are not. conferred. 
~~ wpon the States interested. It appears to have been the intent of the. 

ie Ag language of section 5. (c). following the word “ except ” to. convey a_ 

~. limited preference upon the three lower. basin States. The compact 
divided the Colorado basin into two parts, the upper and.the lower. 
basin. The lower basin. comprised - the three States named in said 


paragraph. ‘The upper basin, the remaining four. A division of. the * 


7 water was effected by the upper and the ‘lower basin. _The upper 
basin, has its.own power possibilities and: certain provisions of the _ 
~ Boulder Dam Act look to the ultimate utilization and development 7 


of those possibilities. Possibly for this reason as well as the relative == 


a remoteness of the other States, Congress confined the preference ae 


~ given in section 5 (c) to the three lower basin: States. Outside of the 
ES preference so conferred the three States as well as the upper basin» 
States are on a parity with municipalities under: the provisions | of 
: _ the Federal: Water Power Act, ‘subject. to the limitations: and cone ot 
ditions: expressed i in the answer to. question. 4, m ee ee 
As “the public interest” is made the dominant Sagara one ~ oe 
any event by the Boulder Canyon Project. Act and by the ‘ “policy 


7 of. the Federal Water Power “Act, ” the above. language should not’ : 


be construed to mean that any State as.an applicant has an absolute © 


right: to all or any part of Boulder. Dam power. If “ the public” 


-. interest ” requires an allocation. among \ various : claimants, the Secre- : 


: _ tary is free to make it. 


| (7). “Within: what. time. must. contracts be ‘executed with: States claiming a ee 
- preference right? Does the word. “ such? in line 1, second: paragraph, ‘Subsec- | 


ol tion 5 (c) vefer to all preference. rights that may be claimed by a. State, whether ee 


asserted under ‘the Federal Water Power Act or the special preference right . 
_.given by subsection: 5 (ce), if it be held. that two separate and independent. sone 
a. preference rights may. be claimed. by States? 7 


ea The language of ‘the: Boulder Canyon Project . Act, referred to, ; a -_ _ | 
. is. as follows (Sec. B(c)): 7 as 


“The tights eovered by: ‘such gies shall ie pearaieied: oe by: such State 
within six months after notice by the Secretary -of the Interior and to. be paid 3 
_.. for on the same terms and. cone 0ns as: me be provided in. other similar. con-. 

- _ tracts made by. said Secretary. | ~ ) oe 


Tt may be assumed at the: outset ‘that a. ‘State j is entitled ‘h the same e. 


time within. which. to contract as is a. municipality. | No time limit : . 
is placed upon. the power of a municipality. to contract. The quoted — 


-time limitation against the State must therefore. be construed: to. 


= : apply aie the aces exception made i in | favor of the State. ‘This 
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7 exception, as abated dbote roheis 6: a. case ‘of conflict beta a a “State: cS 
and a municipality outside the State. In other words, within six 
_ months, a State presenting plans equally well adapted as those of the 
competing municipality and equally consistent with the public in- — 
_ terest, might claim power in preference to the municipality. After 
six months, the State reverts to the parity. with outside municipalities 
_ established by the Federal Water Power Act... The State, after. the 
= lapse of six months may, nevertheless, assert whatever preference. oe oe 
‘municipality might: claim; prior to that time its preference en ioe. de 


superior to that of a competing municipality. 


ce (8) In general, what discretion ig” "Permitted ‘to. the “Secretary by the . : ces ae, 

| _ preference ¢ clauses of the act? — ; | gets. see. dae | et 

; This general question is pre ees cae an ene : . 

- questions. _ In general, the Secretary must be controlled by the public eee 

- interest; the public interest. requires the ‘ ‘conservation and utiliza~ - 

tion of the navigation. and. water resources of. the region;” the: 9...) ; 

“ region ” is the. region having physical access to Boulder Dam. The 

public interest requires, first; financial security of the United States, es 

and, second, equality of access to Boulder Dam power by areas com-  * 4 

-. posing the region in proportion to. the needs of the applicants, pro-_ 

vided their plans for its utilization and conservation are equally well. a > 

| -adapted. Once these conditions aré met and the question. ls one of - 

» apportionment between the. applicants whose demands for power are_ 

—.- equally consistent with the public interest. (meaning by that term 
the financial security of the United States and the equable distribu-_ a9) 
tion. of Boulder Dam benefits within the “region ”), and only-then, _ 

does the allocation of power pass from the realm of. the e Secretary’ es 


discretion into the area of rigid legal rights. 


ee In view ‘of the contention .submitted by the State of Nevada that ee 
Its. entitled to preference for one-third of the power. for sale where. i 
«alle pleases, as against the Secretary’ s tentative allocation to that State 
of 18 per cent of the power to be used ‘within the State, itis interest-.. tae 
ing 'to refer to the following: committee amendment offered in the - 

: House. one: Ree. ee 25, 1928, Ps oeeigs as an | amendment oe - 

section 8: ait ape ae 

ea ‘Page 18, iine 9, trite: oat the poriod: insert” a aglony and. the following : as 

=” Provided. further, That in the event no such compact. is entered into. prior: to. 

June 1, 1928, then there shall be reserved | for acquisition by the States’ of. 

| _ Arizona’ and. ‘Nevada, their respective. agents, . licensees, or assignees, at. the " 
switchboard, at the plant or. Plants operated through the use of water im-._ 

pounded by said dam. for each,. electrical energy. equivalent to. 15 per cent of — 

the total electrical energy ‘made available by. the use of. such impounded water, Sf 

| to” pe ‘contracted for py said respective. States, or their agents, licensees, | or 7 
3 assignees, within: six months after: notice by the. Secretary of. the Interior, and coe 

So tobe “paid: for ‘as- and. when said: electrical energy. is. ready. for delivery. Tt. ee - ; 
- said pane or. n plants. are operated by the Government, then said electrical energy ove 
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ms shall be delivered on the terms and sinenee: provided in the geneva: regulations ; 2 fe 
for. delivery of electrical. energy at the switchboard. to. munletal ‘corporations rs : a 


- and political. subdivisions.” oD dad 


> Mr. SWING. Mr. ‘Chairman, the conimittes amendment scat: reported uy. the i ae oe = Z 


3 . Clerk has been recalled uel: the committee, and we wish, 1 hhave that amendment : 


_ - voted: down. — ie ae ee 
The. CHAIRMAN. ‘The quéstion is. on agreeing to: the committee amendment. > an a 


The committee amendment was rejected. 


 Mevection by Congress of an amendment ‘hich Saal ioe aa ee 


stituted a specific allocation in lieu of the Secretary’s discretion is a 


some indication of the extent of the discretionary. power to make | 


allocations which the act intended to vest in him. If Congress — 
declined to allocate 15 per cent of the total to N evada, and. the Secre- 
tary in his discretion. has tentatively allocated 18 per cent, no good) 
reason appears for reading into the. act a | mandate that N evada shall ee 
‘be entitled to 3314 per cent. Bee ae ee | 
‘ (9)- Need a inunidipality applying £ for | power be eo a lprererencell if ‘the 


‘plan’ for utilization of. power which. it. presents conflicts with a plan pre- 
sented’ by another applicant, ‘which the Secretary. regards as better: -adapted . to. 


conserve and utilize the power capable. of development? In considering which = 


plan. is better, adapted for. such. utilization | and conservation, what. factors : 
should be considered : Production, ‘transmission, ‘distribution (i. e: “meeting the 
needs of the region), financing, or only some of these elements? 

The first part of this question - can be answered. catagorically ¢ « ‘ No,” 
in view of the discussion above. All preferences are ‘conditioned 2 
under the Federal Water Power Act upon satisfaction of the public e 
interest, and. equal. adaptability to conservation and utilization of. 
the. navigation and water resources of the region. “If the plan of. 
one applicant: in these respects, is superior to the other the question — 
of: preference does not arise, because conditions precedent. to its — 


exercise have not been discharged." As to the second part. of the 
_ question, the Secretary has the broadest. ‘possible: discretion in dee = 
‘ciding: which of two conflicting. plans is better’ adapted for. such oe 
utilization and conservation. If. they are identical in financial se- 
curity: to the United States, the contest: between. them may be as to. a 


. their economic value to the “ region.” ‘Decision of this question, of — 


| - course, is entirely within the discretion of the: Secretary. ot: one — aaa 

ao" applicant. proposes to use-all. the power. at. the: dam in. promoting ia” 
Cs new industries and another. applicant proposes. to use.a part. of the 
power for distribution. of water for human use, and a third appli- — | 

cant. wishes to use the. ‘power for irrigation, pumping and. the needs” Ae 


-~ of established industries, and a fourth asks the power for use. of ; 7 
_ an urban population, manifestly there is no rule of thumb which — meet 
will dictate what allocation to each of these purposes best ‘ ‘utilizes 2 ae 


and conserves ’ the “ water resources” assuming that the “ ‘region ” 


“means the ‘region having. Se eee access to Boulder Dam power. Soon 
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Th: in. oe Secretary’s diseretion, the competing plits are il as. 
to. finances and economic justification, their physical features may - 


be his reason for. choice between them. ‘Examining these features, Pe 
even if the plans are identical in ‘generating equipment, it does not .-'- 
necessarily follow that they are “ equally well adaptable” to con- - 


serve the power, for they may differ in plans. for. transmission; dis- 
tribution, etc. It has been suggested that if the dam and the power _ 
plant are erected by the United States and the oe machinery : 


: must meet United States specifications, then the “plans” are iden- | 


a3 tical, and the question is resolved into one of rigid legal preferences. = 


as between, applicants, based on the Federal Water Power Act. To. 


state. this. contention is to refute ity it would require complete elim- — | 


.. ination of the ‘ ‘ public interest ” as a factor, whereas it is clear that. 


under both acts it: is the dominant factor. 


(10) Is there any. distinction between the: preference. to which the: city. of 
Los Angeles, on the one hand, and other municipalities, on. the Orne hand, are 
entitled? Sa & te | : , | . 

No. “Any dneouon. paewoan the Ga ‘ap Lae’ 3 Mrigelés, on - the one 
hand, and other municipalities, on the other, would have to be clearly 
stated: 4 in the act before it could be. recognized. ‘No such distinction. 
appears. and’ the city of Los Angeles is nowhere mentioned by name. 
- Both the city and other municipalities. must meet the test of public 
interest and adaptability of their plans to conserve and utilize the 
water resources of the region. If municipalities were, for any reason, 
entitled to all of the ‘power available, save for the preference of a 
- State, Los Angeles. and the other municipalities would be required to 
ene pro rata to make. up the allocation taken for the. competing 
State. | : a | 


(an) Is ‘the ee authorized to a reasonable pequivenenis, as. “to. 
| ~ financing, which must. be. met by. all applicants, whether municipalities or 


7 | pee mer public utilities? 


Yes. If, as assumed anowe: ‘the dominnae. public iret is the - 
= obligation of the United States to the whole people, it necessarily 
follows that the financial obligation of the United States to secuve 


- the refunding of. Feder al moneys, as ‘provided by the act, is one of 
the Secretary’s primary responsibilities. The fixing of angnelal. Tes ct" 


4% quirements and rigid examination of the financial status of com- 


peting bidders is not only within the Secretary’ Ss discretion but is an 


. absolute obligation resting upon him; see section 5, providing for 
“general and uniform regulations.” Tf a bidder can. not meet the 


reasonable: financial requirements of the. Secretary, can not meet — 


. scrutiny of its” organization or legal capacity, it does not satisfy the — 3 
_ public interest. and its. claimed. ee may be and should be ms 


_ ignored. 
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phe 4 (4g) Is. a . corporation whose stock is held by a State. entitled to whatever _ os 
Sa cs preference the State would have if. applying directly? ee 


A corporation is not a. state; it is a separate entity though ale ee cre: ee 
stock be owned by a state. “Specific. preferences not. granted to cor- 
porations are granted to States by the two acts. An amendment. to. 

Ff include: . legal subdivisions , along with . = ‘ States ? in the preference i 
provision for States in. section 5. “c) adopted in the House (Cong. 


me Rec. p. 10024, May 24, 1928). does not appear in ‘the act as: passed. at 


And a State- owned corporation. performing non- governmental func- : 
tions is scarcely. to be ‘ ‘ preferred ” to a State-created legal subdivi- 


sion distributing pose to its citizens as a. quasi- “administrative. 


function. 7 i 
The Secretary, i in receiving. ie bid. a Renee Ga, would ae 7 

be required. to go back of the: corporate entity to discover who its 

stockholders might be, nor: to grant the corporation a preferred _ 

status if such examination should disclose that a: State is.one stock-— 

holder or the only stockholder. Without. specific recognition. in. 

either act of such an: unusual creature we may assume that.a. State, - 


wishing: to. claim the benefits granted by. the act. to “ States’ should es 
claim. them 1 in its own right. and not In the right of its creature. | 
(18) ‘Are tne. preference: rights’ of the: States or municipalities ‘assignable? 
May an assignment. of such preference rights. be made before a-vyalid, binding 
' contract is executed with the State for the power claimed as a preference right ?.. 
This question must. be answered in the negative. A preference 
right accorded a State is a preference ‘ for the | ‘use of water and 
appurtenant works and Le eee or, in the alternative, “for — 
delivery at. the ‘switchboard * *. ot electric energy.” (See. 
5(c).) As to the manner by. which. such right. shall be acquired - 


‘gee the first sentence of the same subsection (5(e)). _ That subsec- 


tion begins “ Contracts. for the use. ‘of water. * *--* or for sale 


and. delivery of electric energy shall be made with cet appli- a - 
-cants therefor who will pay the price fixed by the said Secretary — 


oe [Italics supplied.] These ‘ ‘applicants ” are applicants. 


for. contracts. Manifestly, until a contract has been offered. by an 


a “applicant” who is a member of a preferred class no: preference : “s 
night | has arisen. The whole policy of the Federal Water Power | 


| ‘tect them i in. . their right to eliminate private ‘profit j in Se furnishing | - 2 is 


= ~~ to their. citizens of services. which they could themselves supply i ae ; 
_ » given. the: opportunity. No intent is shown to pass: this preference ee 


2 privilege . on to corporations | or private persons. for their private - aoe 
profit. “As such classes are not beneficiaries of the. express policy of 7 $= 
“the Federal Water Power Act they can not be made so oe the 2 a 
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: & of the State expressed in an assignment. Moraver it is a well ‘e 
established. principle that preference rights are not assignable. 


. . So much for the situation before the State has actually executed a 
eS nee with the Secretary. After execution of such a contract the — 


o« policy of the Federal Water Power Act,” and the dominant public. _— 


ie interest, remain in as full force as ‘before. ‘The State may assign its 


: “contract or resell its power; but the Secretary is not obligated to 


_- Tecognize in any assignee, sublessee, or purchaser, any rights superior 


| ~ to those of: the original contractor as to place of use, quantity of a 
" power, or any ‘other second which | aS been accepted me the 


State in the contract. 


The preference right itself is not assignable dither barene: or after: = 


the execution of a contract by the State. A contract obtained in | 
exercise of this preference right 1 is assignable, subject to all restric- - 
tions and conditions contained in the original contract, and without 


ae diminution of the State’s liability to the United States and. without 


waiver of the pequirement of, financial and Tegal capacity. of the 
assignee. ee Ga ee” ee as | | 
(14) Ifa ‘State presents a an application ioe section %, of the Federal water 
Power Act, which is in conflict with that of a municipality, ‘is there any dif- 
ference in status between the two applicants? If the plans are identical, is 
the Secretary required. to allocate the power to the State? If so, would he be 
required to mapeth a “stipulation : that the “power should be. used within ‘the 
State? Pace - 7 US , | 3 
‘This qnestion has con cea in detail in answer to Gictions | 
4,5 and 6 above. . The answer may be summarized: A. State, and a 
municipality of another State, both presenting applications. under sec- 
tion 7 of the Federal Water Power Act, stand on a basis of equality. 
If the conflict j is between applications of a. State and a municipality 


of that same State, the right. of the State 3 is superior, ‘inasmuch as 


the municipality. i is its creature and possesses the capacity to make - 
7 application only by sufferance of the State. If the conflict is between » 
a State and a municipality foreign to it, the Secretary. may make | 


2. an equitable allocation: between them in accordance with the public : oo — 
interest and in accordance with what, in his discretion, appears the _ 
best method. of conserving» and- vGliende the water resources of the : 


region. If the municipality. lies within the competing State, and 


these two are the only bidders, the power should be allocated in full ” . 


a to the State. Whether some or all the power is claimed by a State — ie? 
MO: preference right exists save as to ‘power which the State proposes 


+5 to use within its borders, whether the application i 1s presented. under 


; _ section 7 of the Federal Water Power Act or under a supposed. dis- ; | 


os tinet preference, arising out of section 5 (c) of. the. Boulder Canyon. ay 
noe - Project. Act. The Secretary consequently may incorporgte 1 In. the ae 
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“eh - allocation to. > the State ¢ a, stipulation that the ‘power be used within = 


(a5): It Loa: “angeles. and ‘other. amunicipaiities, ‘instuding: the Metropolitan - 


ee Water District, can not: now- execute enforceable contracts. meeting reasonable 
Le - financial requirements. of: the Secretary, what. would. be the duty of the Secre-. 


“tary under. the: provisions of the act that an application is not to be defied = 


- # because of necessity for a. bond. issue, ‘and. providing for reasonable time for” | 
passage of such bond issue?. Would lie be authorized to make contracts. with | 


ae . other bidders: preserving. to. the preference claimants the right: to contract for. 


-- part of: ‘the. Dower ai enforceable COMETS are tendered within a designated m 


ade ee 


" Section 5 ne contains s the following p proviso: 


| Provided, ‘however, ‘That no ‘application of a State or a political subdivision Ce ae 
for an: allocation’ of water for Power purposes or of electrical energy shall be. ~~ 
denied’ or another: application. in conflict therewith be granted on the ground _ 

' that: the. bond. issue of such State or ‘political - subdivision, “necessary to enable... - 
the applicant. to. utilize such water and appurtenant works and pr ivileges neces- a Fig 
‘sary for the generation and distribution. of hydroelectric energy or the electrical. 


energy applied for, has* not been authorized or marketed, until after a 
reasonable time, to be determined by the said Secretary has been. given to such | 
applicant to have such: bond issue authorized and marketed. | ~ 
This. proviso does: not relieve either the State or.a political subdi- 
vision from the necessity. for compliance of its application. with the 
public interest nor from: adaptability: of its plans to the conservation 
- and utilization. of the water resources of the region. If these con- 
ditions have been met and. the State or political subdivision has ~ 
‘proved its: right- to an allocation, whether. for power. purposes or 


_ electrical. energy, ‘this proviso. protects the: State or political subdivi- oe 


sion from foreclosure of such. right on the ground of non- authoriza-~ 
tion of. a bond issue -or failure to market. a bond. issue until the 


expiration of a. reasonable. time therefor : 1s determined by the Secre- i : - 
tary. As to. what: a reasonable time may be, probably the minimum “i 
time now. provided by the laws of the State may be looked -to. This 


: “proviso, however, is not designed to. tie the hands of the Secretary os, 
ieee pending: the authorization. and marketing: of. the. bond issue, so. long me 
as the right. of the preference. claimants to contract. for the. powers se 
3 allocated to. them is preserved. - ‘He can not grant “ any other appli- 


= cation. In: conflict therewith. As) an.‘ “application ” 1s an application. | 7 oe 
| for a. contract, the prohibition against. granting another application: _ 


ie a prohibition. against execution of another contract. “in. conflict * | i 
| therewith.” [Italies’ supplied.] But, if another applicant. offers a. 


: ~ contract. which. preserves in. full.the riohte of the preference. claim- 


7 ant to contract within a reasonable time, when, as and if the necessary — 7 


bond issue is. authorized. or: marketed, ‘the two: applications. are not - 


Gin conflict. ” The necessity for flood control makes it-to the’ interest tape gies 


otal all: “parties that the ‘Brojert be. initiated and. completed, at ‘the ee 
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| earliest posable date. “To. the furtherance. of this’ a the Secretary: . 


mo is plainly empowered to make the necessary contracts: required” by 


- section 4 (b) at the earliest possible date. | Contracts to that end 
which specifically reserve to the. Secretary the power to make further... 


~ contracts with the preference claimants for the power which he has . a 
— allocated - to them, since they are “nob 63 ‘in \ conflict therewith, a nore. o*- 


within his authority. = 7 | | os 
| (16). What is the proper construction of Section 16 of the act? 
Section 16 of the act must. be construed | in 1 connection a, section cf 


ain b59 These. two sections read— | . a 
| ‘Sue, 15. The» ‘Secretary of the Interior is authorized and directed ‘to make — 


i investigation and public: reports. of the. feasibility . of projects - for: irrigation, : So os : 
; generation of. eléctric power, and other purposes. in the. ‘States of .. Arizona, 


| Nevada, Colorado, New Mexico, Utah, and Wyoming for the. purpose of making. 
~ such information. available to said States and to the. Congress, and of formu- : 
lating a comprehensive scheme of control and the improvement | and utilization 5 : 
of. the water of the Colorado River-and its tributaries. The sum of $250,000 — 
_ is hereby authorized to ‘be. appropriated. from. said Colorado. ‘River Dam. fund, a 
; created. by section 2 of this Act, for such purposes. | | : ea © a 
‘Src. 16. In furtherance of. any comprehensive plan. formulated efouice for 


- the control, impr ovement, and utilization of the resources of the Colorado River . 


| system and to the end’ that the project: authorized by this Act. may constitute 
and be administered as a. unit in such control, improvement, and utilization, © 
any commission or: commissioner duly authorized under the laws of any ratify- 
ing State in that behalf shall have the right to act in an advisory capacity to 
and in cooperation ‘with the Secretary. of the Interior in the exercise of any. 
authority under the provisions of sections 4, 5, and 14 of this: ‘Act, and shall 
have at all times. access to records of all Federal agencies empowered to act 
under said sections cand. shall be. entitled to have econ: of said records. ou 
request. , : oy oo: 


Section 15. munis investigations with a view to “ « formulating 
a comprehensive scheme of control and improvement, and utilization 
of the water of the Colorado River and its tributaries ” [italics sup- 
pled]. and: authorizes’ appropriation. therefor. - ‘Section 16 provides. 


- certain steps in further: ance of any “ comprehensive plan formulated i eae 


“hereafter for the control,. improvement and utilization of the re- 


~ sources of the Colorado River system and to the end that the project wait : 5 
authorized by this Act may constitute and be administered as a unit’ 


of such control, improvement and utilization.” _ [Italics supplied. dea 


; The phrases “ comprehensive scheme” and the “ comprehensive plan i ae 
- formulated hereafter ” both relate to the same thing. ~ a 
The purpose of. the two sections is to provide liaison between the 


present undertaking, administered by the Secretary of the Interior 
and future development of the river during formulation of plans for 


such developments. It was not the intention of section 16 to super ee a 
impose upon the authority and discretion of the Secretary of the = 
, eka. svcrywnore else made the basis of administration, the. con- ae 
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os trol. ds supervision ofa group of commissioners ee number, - 
place and time of meeting, responsibility and authority, are unpro-| 


- vided for. The right of the commissioners is to advise and cooperate — 


in the correlation of the. present. undertaking with future. under-. : 7 
takings; it is not a right: to direct. the Secretary in the administra- 
tion of the present work. He is not required to convene these: com- 


missioners, nor to seek their approval or ratification for any act of ra 
his. He is- only required to grant them. access to the records of his 


department. They may tender him advice but he is in nowise — 


| “obliged t to act thereon contrary: to his « own n judgment. 


DONALD K. ‘McLENNAN | 
| Devided b January 10, 1980 


. ee _LaNp—Interovearmvrs—Rmct as avon —WrrspRaWat-—FINAL Proor— 
| STATUTES. ae : : : 


Section ay of the act of June at, 1906, sehtohs provides that. the time that a 
desert-land entryman is. hindered or prevented from making improvements 
on or from reclaiming the lands in his entry by reason of the fact that the 
land has been within: a reclamation | withdrawal, shall not be computed in 
determining. the period. within. which: he must complete. his. entry; is: not 
applicable where. the. method of irrigation. is. by the use. of water to. be 
procured from. wells. sunk on | the Jand,. and the. failure’ to. make timely 

"reclamation is. due solely to lack of funds. 


at DESERT Lanp—Rect amation—BxTun rion or ‘Trme—Lanp DEPARTMENT: 


The Land Depar tment has no ‘authority. to grant extension of. time. for. recla- . 
“mation of the land: embraced within a desert-land entry beyond the period 
authorized by the act of February 25, 1925. ; oe 


3 Epwanps, Assistant Seoretary: | or .  ? - 
Appeal has been made by ‘Donald K. Mal anon: from ve deison | 


2 50F. April 25, 1929, “by the Commissioner of the General Land Office, ° : | 
“rejecting ne application for further extension of time for reclama-_ ee 


~ tion of the land embraced in: his desert-land entry and the submis- 
_. sion of final ee and holding the entry for. cancellation because. . 
of default. ss 

Ne: entry. was nade: on J anuary , 30, 1913, ton ‘the. SEY ‘Sec. 20, | 


oe ei 5 8.,R. 8 E.,S. B. M., , California, inder the amended desert Jand- ee’ 


- | act of March 3, "1801 (26 ‘Stat: 1095), which allowed. a period of four 


years within ‘which to make satisfactory proof of the reclamation | ee 
and cultivation of the land and the payment of the final purchase _ 


ey “price of $1 -per acre. “The act also required an annual expenditure . 
of at. least. $1. per. acre ‘for three years for the ‘purpose of such — 


. "reclamation and cultivation. ‘The necessary. yearly Ase have been pe 
made. Nes Gita a 
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—— Various ena acts have been passed suo extension Ole =” 
- time for the making of final proof on desert-land entries. =. 
| Section 5 of the act of June 27,.1906 (34 Stat. 519), provides that we 
where a desert-land entryman has been: hindered or. prevented from” 


" making improvements on or from reclaiming. the lands in his entry a 


- by reason of the fact the land has been embraced within the exterior : 


limits of any withdrawal under the reclamation act of June 17, 1902 — 


* (382. Stat. 388), the time during which he has: been so hindered shall | " 
_ not be computed in determining the time within which he is required 
~ to make improvements or reclaim the land. That act appears to have 


-no-application in this case, although the land was embraced within 


the exterior limits of a reclamation withdrawal. October 19,. 1920, : 


- because no hindrance on that ground i is alleged and. none is indicated: , 
The method of proposed irrigation is by the use of water to be 
procured from wells to be sunk on the land, and the record indicates 
that the plan i is feasible by reason of the plentiful supply of under-. 
eround water available in that region. ‘The excuse given for failure 
-to make timely reclamation is lack of funds. Therefore, the act of . 
June 27, 1906, supra, may be eliminated from further consideration 
in this pontiection, 7 
Section 3 of the act of March 28, 1908 (85 Stat, 62), naihonal 
an extension of time for an additional period not _to exceed three 
"years upon proper showing as therein required. © | 
| ” The’ act of April 30, 1912 (37 Stat. 106), authorized thie exten-_ 
sion of time not exceeding three years, in addition to the extension 
authorized by prior laws, upon proper ‘showing, provided however 
that the total extension of the statutory period. for making final 
proof that may be allowed in aoe one case shall be limited: to Six. 


“years in the aggregate. — 


‘Section 5 of the act of March 4., 1915 5 (88: Stat. 1138, 1161), cae 


ized still further extension. not. to exceed three | years from the date — 
of allowance thereof.~ That act, as. amended by the act: of March 21, | 
~ 1918 (40 Stat. as was Timited to entries made BEIGE to March ae 


1915. - 
. The next and final: get authorizing extension of ee for making os 


ca - final proof on desert-land entries, is the act. of February 95,1925. 


: (48 Stat. 982), which permitted still. further. extension. of. dime not ree, 
to exceed. three Rie in addition. to the time authorized by. prior To. 


laws. - 


This entrynian’ has had the full benafié, of these respective laws. - . 


He had the original four-year period allowed by the act. of 1891, 


| ie SUpTO, and he has been. granted | four extensions of time. His. third _ 


extension carried, the period to May 22, 1926, His fourth extension _ 
ae “was. made to expire on January 30, 1929, ‘whereas it could have been 
- “ formally | allowed up to and inclusive of May. : 22, 1929. But the Pat Lis 
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latter. ase was ane cidmats limit. of t ca iene eles shane a : 


granted, and that time has passed... ‘The entry has stood considerably : 3 


| beyond the. legal limit, and. the eperanent | is without pumnonty: a + 
a extend further fidalecncs ae 
The decision appre: from 3 is. 


: SCRIBNER ve LOVE 
| Devided January 10, 1980. 


Hous reap Ewrry—ENLareeo HomusTeap—Srarvrns. 


Py Affirmed ae 


The enlarged homestead: act is part of the general provisions of the haineieed 2 
laws and is. subject to: the Prnchice,: seetations and decisions: applicable an oo 


under those laws.. ek ae Sy : | | : : 
_ Homesrmap nry—IONTARGED Honmspaap—Apertcaron—Stanpeari0x Para es 
ENCE Rigor —STaTures. : 


| - “The purpose of the segregation provided tor. in the , enlarged. homestead: an 7 
~ -was-merely to protect the rights of the senior applicant for land not desig- is 
nated at the: date.of. the application, but it does not prevent the: filing of Qo 


junior application to be received and suspended to await action on the prior a: 
Pig application. : : | = = 


7 aa Homusrmap Ewrey—ENtarom -Homusreap—Apetication—Smrrumianr. 2 eo ee 
Where a senior application, .filed for 320. acres under. the enlarged homestead os 


act, was rejected | because the Jand was not. subject. to entry under. that act 
a an allowable intervening junior application becomes the senior right : and. 


Will. prevail over a later. settlement and claim for 160 acres. under ano - 


. : 2289, Revised. Statutes, by the original. _ oeecen 
- Epwarns, Assistant Secretary: | 2 lia os oa 
- Sophia. L. Love has. ope fiom ee deacon: of the fine 24 


oe Mone of the General Land Office dated J uly 18,. 1929, rejecting her | e 


| “homestead: application, Phoenix 060679, because ae conflict with h:the. - 
prior desert-land application. of Hunter A. Scribner. a 

On March 23, 1925, Love filed homestead application, Phoent 7 

057888, under the enlarged homestead act (act of February 19, 1909, _ 


BB Stat. 639) for the S14 SE™, Sec. 23, NE14 and N14 SEI, Sec, 26, 


TT. 8S. RB. 20 W., G&S. R.M. The land was not designated as 


of the chamicter subject to entry under that act, and i in connection — : 


with her application to enter the. applicant filed petition for designa- . - 
tion and also an. application for restoration of her homestead right, 


she having made a prior homestead entry which had been abandoned... _ 


Upon consideration of the petition for designation. ‘of the. land : : 


the Geological Survey. found. that it is susceptible of irrigation bye # ok 
7 pumping from. wells, and even if. that. method of irrigation. WENG = <2 0e 
-- impracticable, the lands must. be. regarded as potentially irrigable 

- under the Parker-Gila Valley project’ involving the proposed use of 
. “the. ( Colorado. River. . An the: nent of that Peport, Love’ S Application. uc 


Sener 
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ge was ngia for rejection by the General Land Office on Su une 17, 1926. 


- No appeal was taken from that action but the applicant filed supple- 
7 mental application ‘to make entry under section 2289, Revised 
- Statutes, for the 814 SE1, Sec. 23, and N14 NEV, See. 26, said. town- 


3 ship, which the General Land Office considered as a eral of 
the former application. under the. enlarged homestead act, and by 


a decision of J anuary: 4, 1927, the latter was finally rejected: and the - - 
- ew application was returned. to the local office for appropriate 


action, it being observed, however, that the new or supplemental 


Replication was under a ‘different act and could not be treated as 


an application to amend the first filing, but should be considered as | 


a new application and given a current serial number. . In response 


to that notice the register by letter of January 18, 1927, advised the © 
General Land Office that there was an adverse a of record which © 

had been suspended awaiting final action on the original application 
-of Love to make enlarged | homestead entry. The: adverse claim 
referred to was the desert- land application | of Hunter- A. Seribner 
filed April 23, 1925, for the SY SEA Sec. 23, and NEY, Sec. 26, | 
said township. 

By decision of May 18, “1997, che Genel tana Office ae that 
Scribner’s application. had priority over the new application of Love, — 
and that the latter should be i cay awaiting final action on the 
said desert-land application. | | 

On December 24, 1927, Love filed in the local land office an affidavit 
alleging that. about “May 1, 1925, she made settlement on the land 
and built.a house on the NY NEY, Sec. 26 at.a cost of $300 and 
cleared about 60 acres and had resided upon the land for 14 months; 
‘that she had expended more than $500 j in improving the land. | 
In the decision appealed from it was held that Scribner. had the - 


.. prior and superior right, as his application was filed prior to the new - 


application of Love and prior to the date of her alleged settlement. 
- The appeal urges that the first application of Love under the en- — 
—larged homestead: act, with petition for designation, completely a 


-_ segregated the land “na: final action thereon; that no other inter- 


vening application could have been properly received. and that the 


application, of Scribner was of no-force or effect. This contention : 
—. is based on the provisions ‘of the amendatory act of March 4, 1915. 
(38 Stat. 1162), which provides that application may be filed. for 


- -undesignated land upon prima facie showing of its character under 
_ the enlarged. homestead act, such application to be suspended until _ 
it shall have been determined by the Secretary of the Anterior | 
| whether the land j is actually of that character and— ae 3 | _ 


we * * * that. during such suspension the land described. in said application | 


é shall be segregated. by ‘the said register and receiver and not subject to entry 
until the case is disposed ‘of; and if it shall be determined that. such Jand- is | 
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2 of the character. Ban capita by fie. said Acts, then such application shall be 


8 allowed ; otherwise it. shall be rejected, subject to appeal. 


~The regulations of April 1%, 1915 (44 L. D. 68), foe “diesels.” - 


c tion of that. act provides in subdivision (e) of. section 3, as follows: 


The filing of: an: affidavit, as above indicated, will not be conclusive As to | 7 7 | 
the character of the land therein described, and the applicant may. be required 


by the Geological - Survey. to. furnish. additional evidence with regard thereto. | 


Moreover, the filing of an. application and: petition does not give the party the | ae 


: | right to fence the’ land oT place other improvements thereon, and the erection 
of improvements will not confer upon him any right to equitable consideration ? 
of the application in the event the land is found not to be of the character 


contemplated. by: those. provisions. of the enlarged homestead act. under. which . a 


the claim is filed. ; a 
And section 5 of thie regulations farther : pewidies : 


No other appropriation: of the land will be allowed. before the. ‘anplentlon ‘ 
has been. finally disposed. of, ‘Howaver, later applications therefor. should be © 
received and suspended. _ | | 

It always has been ene that the purpose of the segregation | 
required. by the act was merely to protect, the rights of the senior 
applicant in case the land be subsequently designated, and not to 
prevent the filing of junior applications subject to the prior applica- | 
tion. The enlarged homestead act is part of the general provisions - 

of the homestead laws and is subject to the practice, regulations and 
_ decisions applicable under said laws, including the right to file j junior 
applications to be received and. suspended awaiting | action on a prior 
application, See Shreffler v. Smelcer (45 L. D. 84). we: 

In the case of Ohmer V. Hensel (45 L. D. 557), ie isa offcors 
had rejected.a junior. application because of conflict. with a: prior 
suspended application. under the enlarged homestead act. The de-_ 
‘ partment stated that no grievous error was. committed by such rejec- | 
tion in view of the fact that the senior application was subsequently | 


allowed, but that: the junior application. properly should have been - aoa 


3 suspended until final action was taken on the prior application. _ 
The segregation provided for in the enlarged homestead act for ; 
the benefit: of applicants. for land not. designated at the date of 


application. is similar to the privilege. accorded certain States. by _ ow 


_ the act of August 18, 1894 (28 Stat. 372, 394), which requires, with- — 
_. drawal and reservation of unsurveyed. lands: from. any. adverse ap-> 


‘e ‘propriation i in cases where the States apply for survey in order that SS 


e _ the States may have a preferred right. of selection for a period of 


60 days, in satisfaction of various grants to the said States. It has Es : 
been held that during the preference right period applications ten-- 


| dered by. others should not be rejected but. should be received and s 
a oe ae to await the event of the State’ S action. Verdine rca A all : 
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_ (45 L. D. BTA). See also Hall. v. Payne (254. U. Ss. 343); Bivward | 
_ Rutledge Timber Co. et al. v. Farrell (255 U.S. 268). | 4 


It appears that the application of Scribner was properly Eee cs if 


and suspended: awaiting action on the prior application of Love : 


-. under the. enlarged homestead act. That application having been | 


ns. 7 rejected, the Scribner application was next in order, and ib was filed — 


1 ag oe to the alleged settlement of Love on the land. 


‘There is some suggestion in the record that a hearing might be | - 


2 ordered. on the. application of Love, but. no. basis therefor is seen, 


_ as she’ does not allege settlement prior to. the date of Scribner’s appli- 
cation, and the record indicates that the land is desert in character 
~ and susceptible of irrigation. pe issue. of Sa is s presented in the 7 
present FeCOrd.. Seg Pe nt a, gh 
. The’ reje jection of ‘the application of Love is res Secs 


‘HENRIETTA C STEELE 


* Deoided January U, 1980 


| MintNe CLamm. | , 
An interest in-a mining daim’ is real estate, vendible and inevitable. 
MINING Crarm—ParTEntT—RxEcogD Trrie—EVIDENCE. 7 | 
“The Land Department will not insist ‘upon a perfect record title as a pre 
. -requisite to a patent to a mining claim -if, under the circumstances dis- 
closed by the record; it is: probably not. susceptible of documentary proof, 
_.and where, from the evidence, there is no probability that the patent will © 
be. attacked by a stranger, or, if attacked, the patentee has. at hand the. 
a means of showing that. the attack can not be sustained. | 
MINine CLarm—Paren1—Dzscunr AND Drsreeu10N—Trrie—EWVIDENCE, - 
‘Where the evidence is sufficient to hold. that’ ‘the right, ‘title to and. estate ‘in 
_ mining claim passed by the law of descent and distribution of the State 
3° in which the ‘property is located to the: applicant: in whose name: the. patent: | 


proceedings were initiated. and. prosecuted, and.. there. has © been: a consider- oe | 


. able. lapse of time since the death of the decedent, final. certificate and 
_ patent will issue in the name of the applicant, and. not to the heirs generally, 


notwithstanding: that a cloud on. the title may arise from ‘failure _to a 


ee administer the estate, . 
Epwanps, Assistant Secretary: Mae. te os 7 
OA communication to Senator acl fliyden of acca on Mrs. . 
J. B. Rudert of Prescott, Arizona, was upon his. suggestion treated — 


os by the. Commissioner of the General Land Office as an appeal from 7 


his decision of October 29, 1929, in the. matter. of. mineral. application, - 
_ Las Cruces 032068, filed by Henrietta G. Steele in her own behalf. | 

~The decision. Pesueced directed notice to Mrs. Rudert to the effect , 

we that the final certificate issued to Henrietta C. Steele in connection — 
7 . with her ga ra for the Shas lode. aun: would ao - 
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s: senda te a ie: the heirs of R: Li. Steele, arid patent sould: ce 7 


_ issued in. accordance with the amended certificate, unless within 30- ie 


_ days from notice Mrs. Rudert showed: at: the time of the: filing of — Capa: 


the. application that the mining title to the claim was in’ Henrietta | 


= Ge Steele. The action. taken by the commissioner’ under the facts 


RSs disclosed. by the record fully: warrants consideration of such Cor : 


- Maunication as an appeal. 


Mrs. Steele filed her aeanas April 5, 4996. “She. prosecuted: 


: the patent proceedings to completion and final certificate was issued’ 


to her June 25, 1926. Her application set forth that R. L. Steele — 


became the séle: owner of the claim December 16, 1916, ‘and that he ae 
died in J: anuary (later corrected to read. March i) 1920, intestate — 2 
- and without issue, leaving the applicant, his’ wife, sole heir tothis 9. 1." 
estate, whereupon. by operation of law -she became possessed. of the 


claim and was its present sole owner. The abstract of title showed 
that title became vested in R. L. Steele as alleged, but there was no 
. documentary evidence showing the transfer of title to the applicant. 


By decision of October 5, 1926, an order of like tenor. and: effect as — ee 
‘that above ‘recited. was: laid’ upon ‘Mrs. Steele. In response, Mrs. 


Steele filed personal affidavit ‘to the effect: that. upon the death of 


~ her husband she consulted. counsel learned jin- the: law. as to the dis- 


: position of his’ estate both real and. personal and was advised by 
‘them that as. she was ‘the. only. heir and distributee. of his estate and» 
was in full possession. thereof, no administration © was necessary, as 
_ the real estate ‘passed to. her. by operation’ of law and there could be 
“no. conveyance to her of property that ‘became hers by the law of 


the land. ‘Supporting affidavits were filed to the effect’ that’ Hen- - ae 

tietta C. Steele was the wife and. sole heir of R. L. Steele, deceased.” — 

She: later’ supplemented . these affidavits by. staterients” containing Se. he 
additional averments ‘that her’ husband, ‘R. L. Steele, always paid 
his debts, left no: children: and that. no administration of his’ estate Sue 

was attempted because unnecessary . ‘under - the. circumstances: and | ad 

ae because she did. not desire to. incur ‘the incidental costs thereof. 

. January "18, 1927, the commissioner held that the affidavits. ne : 


Peo tioned. could hot be accepted as evidence of title tothe claim’ in’ Sete Loy 
_. Henrietta'C. Steele and affirmed ‘his previous’ ruling. As the result 

gs OE subsequent. notices to. applicant, ‘communications’ were: received 

ae _ from Mrs. Rudert. setting forth that. Henrietta: ©. Steele died ine 

_.. téstate ‘April 18, 1928; and that she was her only child and heir; 
that R. L. ‘Steele was her stepfather, who left brother’ and sisters. 

-. that still survive; that’ the account’ ofthe estate of R. L. Stele’ 


‘showed. it. ‘consisted: of but a ‘few hundred dollars: “She expressed. an” en 


oa opinion to the effect. ‘that the issue of a patent to the heirs of R. L. : r. a : . 
~ Steele would: ‘place the brothers and ‘sisters. of R. L. Steele in- ak Pe aeints 


* . oe to claim. the property that ics atte to Bory and ee ee 
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| : requested that the patent. issue to the heirs of Henrietta C. Steele, | | 
or if that request should not be eranted. that she be permitted either 
to withdraw the application or that it.be held in abeyance until she 


could secure evidence of title by court order or process of administra-_ 
tion. In the decision complained of, the commissioner held he was 


without authority to grant a patent to the heirs of Henrietta C. 
_ Steele, and by letter be June 30, 1927, he advised the applicant, “If _ 
you are your husband’s only heir and. entitled under the laws of _ 

_ New Mexico to all of his property, the fact that the patent will issue © 
to the heirs will not affect your rights in any way. You will take — 
. the lode claim under the laws of New Mexico in the same way. that ete 
you took any. other property that he left.” et. 
The department is clearly of the opinion that cheese is no > authority. 
under the circumstances disclosed for the issuance of a patent in the — | 
name of the heirs of R. L. Steele. R. L. Steele is not the applicant 
~. and claimant of the title. Henrietta C. Steele is the applicant. and 
claimant. R. L. Steele is shown to be merely the owner of the claim 
at the time of his death. The general rule that where it is disclosed 
that a public- land claimant has died before. completion. of his entry, — 


patent should issue to his heirs. generally has no application to the 
facts. here presented. The question of heirship . and descent of real 


estate is exclusively governed by the leg rei sitae. H utchinson Invest-_ 


ment Co. v. Caldwell. (152 U. §.-65, 69) ; Powell v. Powell (22 Idaho 
531, 126 Pac. 1058) ; Whitienbrock v. Wheadon (128 Cal. 150, 60 Pac. 
664). And the determination as to. what persons were the heirs men- _ 
tioned in such patent: would: be for the courts. It would not neces-. 


sarily follow that the courts would adjudge that. Henrietta C. Steele 


or her successors in interest was the person intended in the use of 


. the words. heirs of: R.. L. Steele in the patent. The commissioner’s 


opinion. that such would be the result is no more than aaracueal and, : 


does not. justify the action he contemplates taking. - 


The issuance of such a patent might possibly. results in hs bageat: a 
ment of title to the claim in strangers to the application who. could: 


assert no rights by virtue of such application and who had paid. no | 
part of the expenses of the patent. procedure or the purchase money. 
_ If the applicant can. show no title to the claim, the proper procedure: | a 
_ is to reject the application, leaving it, to those who can show title to ae 
3 seek 4 patent in their own right. > 


However, the department. does not sieve 5 ‘with, the falda that the . = 


applicant. fae not shown. sufficient. and competent evidence that she oe 
was invested. with title to the claim. The commissioner clearly. had ~ 

3 authority to determine, whether she had such a. title be the evidence : 

-. ‘such as showed she acquired by purchase or by descent. A title is. _ 

— not necessarily. doubtful simply because: it requires . ‘support. from: 
parole testimony. Asa general rule, for ace title by. inheritance ia 
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- | depends principally upon: matters in pais, or faci ‘resting in the 
Imowledge of witnesses. - If those facts be clearly sufficient to estab- 


lish the right of the vendor as heir, it is apprehended that the pur- - 
chaser could not object to the title simply because it could not be 
established. by record evidence. Sugden on Vendors, 8th Amer. Ed. 
94, and cases cited ; Maupin on Marketable Title to Real Estate, 795. 
Where a break in a record title is satisfactorily explained so as to 
leave no imputation on the title, as where the estate passes by de- 


scent, instead of purchase from one of the vendor’s predecessors in 


- title to another, the title is not rendered unmarketable by the fact — 7 


‘ that parole euidonee must be resorted to. for the ou noee: a ee on 
sania Title to Real Estate, 196. Deeg. 


In view of the: above- stated. principles see cechine the sufficiency at oe 


title to. real estate, it is not ‘believed. that: the department should. 


insist upon a perfect record. title to. a. mining claim, where under - 


_ the circumstances disclosed by. the record it is probably not suscep- 
- tible of documentary proof, and where from the evidence before it, 
there is no probability that the title of the patentee will be attacked 
by a stranger under. color of-title, or that, if attacked, the patentee 
must, of | necessity, have’ at. hand the means of showing that: the 
attack can not be sustained. | 

The evidence before the department is gufficient: io. establish that 
R. L. Steele died without issue and intestate, leaving as his widow 
the applicant, Henrietta C. Steele. Under the laws of New Mex- 
ico, the entire estate of a married man, who dies’ intestate with a 
surviving widow and without issue, “ieee to the widow.  Sec- 
tion 1845, Compiled Statutes 1915; Gérard v. Girard; (221° Pac. — 
801). “The real estate of a decedent’ passes directly to the heirs or 


devisees and not. to: the. executor or administrator (Section 2257). _ a 

The administrator, may apply to the probate court to sell the realty — ae 
when it appears the personalty 3 is insufficient to: pay debts and. leg- fee 
acies (Section 4398). It is well settled that the interest in a mine 


: ae claim i 1s real estate, vendible and inheritable. 


- "Phe evidence ; is sufficient to hold that the right, title t to ane ps . oe en 
inthe claim passed by the law of descent and. distribution: to the 


applicant, affected, however, with a cloud arising from the failure. Se : 
to. ‘administer the: estate snd thereby. definitely - ave. eteraune , es 


whether there were claims against the estate that would warrant _ 


. — _ the sale of the realty to satisfy: them. This cloud, however, is grad-_ oe =A 
os ually dissipated by lapse of time and the operation of ‘statutes OL sy a 
-- limitation. The abstract furnishes negative evidence that no claim 


affecting the property. was of record at the time it was filed in March, 


1926. No‘ adverse proceeding or protest. has. been filed at any time, ‘i 


= which fact, though not: conclusive against those claiming rights. : : ae 
: under or claims against this location, 1s strongly a suasive that 1 none : 
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such, exists. If, as ‘Ameced by the. aol. at R. Ti Siecle: left, no ; 
debts, the. administration proceedings upon his estate would not | 
‘determine any matter of heirship or descent, of the property here 


involved. And if. such. proceedings involved. determinations .as to i 


descent and heirship, it would not. be necessarily conclusive against = 
the heirs’ title to the real estate. Thompson, Title to Real Property, — 
section 7 37. The question for determination in this case is. not, — 
who are the heirs of the person who is seeking the title from the 


United . States under the application, but whether the applicant — oe 


has shown sufficiently that she has a mining title to. the location 
_ for which the patent is’ ‘sought. It appears with reasonable cer-— 

tainty that the applicant took title under the laws of descent of the _ 
_ State of New Mexico as the. statutory heir of R.. L. Steele, her | 
* husband.. After the lapse of nearly ten years no person has arisen 
to question. her title or possession of the claim. There is no. ‘good, | 
reason therefore. for requiring her to resort to litigation to estab-_ 
~ ish her. rights of inheritance in the local court or submit POTUBOr : 
evidence of her title of any other character. _ | ane 
Asa general rule, final certificate and patent. for a mining aim. 
should i issue to the applicant in whose name the patent proceedings 
were initiated and prosecuted; and in the event of his death, certifi- 
cate and patent should, nevertheless, issue in his name and an to his 
heirs. Woodman v. MoGilvary (39 L. D. 574). In accordance with | 
the views above expressed, the final certificate should stand in the 
‘name of Henrietta C. Steele and patent issued accordingly in her 
iame. .The decision of | the. commissioner is theretore: reversed and. 
his order to show cause » vacated. | pes 
| | Reversed. 


"SCHOOL LANDS—ACT OF JANUARY 25, ‘1927, ‘CONSTRUED 


Instructions, January 15, 1980. 


| . Sonoor ‘Lanns—Manerat. Lanps— Leas —Forrarrone—Srarurss, 


_ The act of January 25, 1927, passed but a conditional fee title to the minetal oe a 
> Jands. granted thereby with a possibility of reverter to the United States in ~~ 
a ae event the States: fail to observe the conditions of the grant, and in- on 
a effect: created. a trust by. implication whereunder the States are required ee 
_~ lease the minerals and use the rents and ' royalties. derived: therefrom for 7 oo 


the benefit of the public schools. 


Soxoon LaNDS—MINERAL Lanps—Srarures. 


The act of January 25, 1927, extending the common ‘school land grants to the eee 

_-various States to.include sections containing coal and other minerals, does... -. 
- not-affect lands title to which passed to the. States. under the’ original.grants 
by. reason of it not being known at the time: ‘such grants became effective -._ 


that. they: were mineral in ‘character, although they. were discovered at a aot 
later date to contain such ‘Mninerals. aoe » | 3 


58], a "DECISIONS. oF THE DEPARTMENT. OF THE INTERIOR «= 31 


ScHoon LNps—MrNunar Laips—Srarores, 


“The act of January, 25, 1927, which extended. the: etainia) of common senbol . 


‘sections: to the various States to include mineral sections, did not except a 
. from. the operation ‘of its” provisions lands theretofore sold, conveyed, or. 


~ patented by the States, which were expressly excepted from ‘the original — 


‘grants by reason of their known mineral rere. 


‘Souoon, LaNps—MUverat. Lanps—SratTUres. | 


_ Lands within designated sections that. did Oe pass to thie States ander ‘ne 2 


original school land grants by reason of their’ known mineral character | 


at the time. those grants would - otherwise have become. effective, can be. — i 


: _ disposed. of by. the States: only in accordance with the terms of the addi- | 
. tional grant. ot J anuary 25, 1927, and the States: have no power. by legis- 
— lation or otherwise to alienate the. mineral deposits in such lands or to 


. have their prior. conveyances of those’ minerals considered as. alienations. REX 


. | ScHoon LaNps—MINERAL LaNnps—Puncrssexs—EsTorrnn. 


“As the act.of January 25, 1927, ‘did not. invest the States with an pablute. | 
unrestricted title. te the’ minerals in the lands granted, prior purchasers 

_ from. the States of absolute fee. simple title to such lands can acquire no 

greater rights therein. under the doctrine of a ie than those accured 

by the States under the act. sg HY a od 


_Epwarps, Assistant Secretary: 


_ Reference is made to the letter. of hi State. Land Board of Utah, 
- dated July: 1% 1929, addressed to the Commissioner of the General 
Land Office, requesting: the construction of the department of the 
-act of January 25, 1927 (44 Stat. 1026), as to its effect upon the title 
of transferees of the State to the minerals in the lands affected by 
the act, which lands had been sold to them by the State absolutely 
and without mineral reservation prior to the. passage of said. act. . 
The letter adverts to the fact that. thousands of acres of State 
lands had been sold, and that thereafter with. knowledge of such 
sales: the department had held in a number of such instances, that — 


the lands. so. sold, were known to be valuable for mineral. at the time — 


_ the State’s rights would have otherwise attached under its original - 
. grant (act of July 16, 1894, 98 Stat. 107), and therefore did not’ ° 


. : pass under its original grant, and it. is stated that parties interested a 
in State lands “ request an expression. of the department, ‘in order 


that these’ parties | can feel secure. in their title. and i in ‘the develop. ie a 


~ ment. that they may desire to undertake.” 


The department’s attention is invited to. section 4879 of the Com- os So 
ay a piled Laws of Utah. (1917 ) which provides— | 


It any person shall hereafter convey any real estate by conveyance purpor ting -_— oe : ; 2. 
to. convey the same in. fee simple’ absolute, and shall not at the time. of con- . - OT ease 


_. veyance. have the legal estate in. such: real: estate, but. shall afterwards acquire a . : = a. 


‘ the same, the: legal estate subsequently acquired shall. immediately: pass to the | 7 : = Ps E 
| grantee, his heirs, successors, or assigns, and. such. conveyance. shall be.as valid ee alge Bs 


as | : as. if such, Tegal estate had. been in the grantor at the time of the conveyance. 
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ce to a statements in Report No. 1761 ne the Hotise of Representa- a 


tives on Senate Bill No. 564, 69th Congress, which reads— 


The bill also requires the States to reserve and to withhold unto themselves 
all minerals of whatsoever character, in any and all lands which they shall 


a hereafter trausfer or sell, giving to them, however, the right to lease the — 
minerals in the lands and to utilize the proceeds received as rentals or r royalties 
for the benefit of their common public schools. 


The language in the act and report above quoted - 1s ad as sup- 
porting the view expressed i in the letter that any title acquired by the 


‘State. of Utah under the act of J anuary 25, 1927, vests in the State’s — 
prior grantee, and that subsection (b) of said act‘ ‘applies only to — 


sales and ane after the passage of the act, and does not affect s 
grants where the title passes from the State by virtue of its prior coe 


_ patent.” 


The | provisions of subsection (b) a are as follows: 


That the additional grant. made by this Act is upon. the: express - condition 
that all sales, grants, deeds or ‘patents for any of the lands so. granted shall be 
subject to and contain a reservation to the State of all the coal and other 


_ minerals in the lands so sold, granted, deeded or patented, together with the 
_ Tight to prospect for, mine and remove the same.. ‘The coal and. other: mineral 
deposits in such lands. shall be subject. to lease by the State as the State legis- 


lature may direct, the proceeds of rentals and royalties therefrom ‘to ‘be utilized 
for the support or in aid of the common or public schools: Provided, that any 


lands or minerals disposed of contrary to the. provisions of this Act shall be © 
.forfeited to the United - States by appropriate proceedings instituted by the | 
' Attorney General for that purpose in the United States District Court for the 


district in which the property, or some part thereof is located. 


Obviously, where title did-in fact pass from the State by. virtue of 
its prior patent, which would only be in instances where the lands: 
involved passed to. the State under its original grant, the act. of J anu- 
ary 25, 1927, does not affect such lands and sales and conveyances, of 


the same. ‘This would be true under long settled rules of the depart- . >» 
ment as to lands. in fact mineral in character, which had been sold | 
; and paterited as lands passing under the original grant, if the. lands eS 
were not known. to be mineral at the time they were identified by 
sutvey, or at the time when the. State was ; admitted to the Union, if oe 
_ the survey preceded - the admission. ar ae ae ae 
- Ag:to lands, however, that in fact, were. oe to. be crea ees, 
character at the date this ‘State’s rights. would have otherwise at- — 
tached, and which by reason of such knowledge did. not pass under — 
the original erant, the lands pass to the State only by virtue of the | 
act of January 25, 1927, and the purchasers thereof. obtained nothing —_ 
a by their purchase prior to the act, and if. disposal. of the coal: ‘deposits 22 
-in.such Jands:is not: made in- accordant with the terms of the latter | ee 
om act, recommendations to the Attorney General to institute forféituré oe 
7 rye would be warranted. Louis A. Lawyer v. State of Utah, 


io 
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United ‘States Intervenen, desided: by: the: depattment. sa 6, 1988 a | 


zo = (unreported) 5 Shores v. State of Utah et al. (52 I. D. 508, 507). - 


The title asserted by: purchase under State. patents for: ae lands He i 
would be necessarily void.. Ivanhoe Mining Co. v.. K eystone Consol. 
"Min. Co. (102 U. S. 167, 176); Hermocilla v. Hubbell et al: (89 Cal. 
<7 5, 26 Pac. 611); ‘Nevada Exploration & Mining: Go, ‘v. Spriggs (at > eee 
: (Utah, 178, 124 Pac. 770, 772). | ae ta ee 
- Nothing has been. presented. that. warrants any ‘change from the. te Bes 


_views above expressed... 


The act of 1927 res os udiincs fiom. the! apination of: its oe 


~ ere lands theretofore. sold, conveyed or patented. by the State, — _ a | 


and certainly there is no room. tor the construction that it validated 


-. the unauthorized prior sale of known mineral lands: Subsection (b) . a a 


| authorizes. sales, grants, deeds or. patents. for the lands so: granted Cae Ae 


_ upon the express ‘condition of a reservation of ‘the minerals to the . a 


" State.. The minerals are to be retained by the State for a particular — 


| - public purpose to-use the revenues derived therefrom for the. sup- o ie 7 


wn port, or in aid of, public. schools, and a particular. mode of disposition a Wee 


of such minerals is specified, to wit, by lease providing for rents and — ie 
‘royalties, and power is conferred on the Attorney General. to insti fgse ee 
tute appropriate proceedings. to forfeit the grant in. the event” ‘any oo. 


2 lands. or.minerals.are disposed-of contrary to its provisions.” Under ie 


the: construction. placed by the United States Supreme. Cour on 
grants to.a State for particular public purposes,, see ‘United, States 
oC Michigan. {190' Us S.:.879, 398); Ashburner. v.. California 08" 


U.S. 875); Ervien v. United States (251 U. 8.,41).5.25-R: C,1.389, 


At is. believed the grant in. question,. created. a: ‘trust. in.the. States by on 
implication. to lease. the. minerals. and..use. the. rents. and: royalties 
‘therefrom. for the: benefit of. the. public. schools, So. that. the, State. DV, ae 
legislation or: otherwise. has. no power to. alienate, its: title. to mineral ao 


~. deposits,.or, consider. its: previous: conveyances ; of. such. Ininerals as 7 : oe ~ ae 
ono! alienations, and if they shall. ever be diverted. from the; use. expressed — 
., in the grant. in any. respect, the United States may. be. called,upon 


_ to determine: whether proceedings shall be instituted ,j in. some. appro- ao 
- priate form. to enforce the forfeiture ‘provided for ‘BPoOR, breach, oe a 
the conditions of the. grant. 3 fae 
.. .. The effect attributed i in the ce Tead Board's a to: aa 487 9, oe 
3 Comp. Laws of Utah, in that it. would operate to. invest, the title tp oe 
the minerals granted to the State under. the act. of 1997 i In prior pur- 


: - chasers. who. obtained, a. contract to. purchase,; certificate, or. patent _ 


‘purporting to grant an absolute fee. simple title, is not: perceived by 


| the. department. The grant under the act. of 1927. has been. held by : ee 
the department in the Lawyer and. Shores cases to pass but.acon- 


ditional fee title with a possibility o: of reverter to the United. States 3 in in re 
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os ther ant that the State. fails to cere ‘the poa@lione: of he: grant, aa 


and ‘asabove observed,.'a. title in: trust for. certain. specified: public a 7 


a uses and purposes:. Ns the. additional grants: of 1927 did not: invest 
) the. States: with an absolute unrestricted title to the minerals. in the 


ite lands granted) ‘the. ‘State. has, theréfore; not acquired such an estate o 


| ; ‘as. it: purported, to: grant. to its purchasers. ‘This: being. so, conceding - | 


: arguendo, that the State dealt with such: purchasers:in its. proprietary : 


| aa » -¢apacity, that. the: statute mentioned applies to transfers: by the State 
-. _ of its lands, that the patents or other muniments'of title issued by the | 


> State would: not be void. because they were in contravention ofathen | 


a ae existing: policy: of Congress to except mineral lands from such. ‘grants, = 
Ties and that the other: requisites ordinarily: creating an estoppel by deed | 
_ -are present, nevertheless, ‘as one who. relies upon: an: estoppel for an 


_ -after-acquiréd title can have no greater right than the grantor against, iB 


, whom the: estoppel i is claimed. (see estoppel, 21.C. J., Sec. 89); itis 
difficult: to: perceive what avail this ‘statute would be to transferees. 
“6 asserting: title: ‘by. estoppel. to the. minerals under its terms, putting — 


ok aside ‘any question: of the: repugnancy of such ¢ a contention — we | fs 


a _ terms of. subsection: (b) ofthe grant. - 


- Phe rule in the Utah statute quoted has a held” as inno ie ane & 
eonflicting with: any statute of the United States, and consistent with 


. -well settled principles of equity: Ketchwm v. Pleasant Valley Coal — ; 


Pa Co. (257 Fed. 274), and no. conflict is: perceived between such statute a8 


aa! ; and the State’s grant: of 1927 as construed by the department. | 


‘Neither does it seem: necessary to imply from the above- quoted ; 


are ele language from the: report. of the public lands committee of the House. ea 


7 - of Representatives, that the committee regarded the mineral lands in 
ee ~ the odd- numbered. school sections that. were excepted from the grant ; 
and: érronéously sold: by the State as not thereafter subject’ to sale 7 


: under the conditions and restrictions of the grant of 1927.” ant 
But whatever may have been the thought of the corn mttee: the 


Oa a department is unable to. find warrant ‘for interpolating unto. the 


a ‘grant of 1927 an intent to. confirm the titles granted by the State to | < 


| lands. expréssly excepted from its original grant by reason of their _ 


known mineral character and deprive. the public schools of the State — 


7 of the benefits of the act:in favor of such purchasers. — : ae 
. The objection: to the’ view ‘above expressed, that the necessity con- i 
. tinues of having a determination made in the case of every section 
‘sold ‘by the State’ prior to 1919 without mineral reservation, of 

whether or not the land was known’ mineral land at the'time-the 

— State’s. rights under the original grant: would: have attached ‘ in. the 

~ ‘absence’ of known mineral character; must be - answered with ‘the ioe 
et statement that the e grant of 1927 does not: Peds to have ‘removed, : 
ree that necessity. ae oe ; ; Ge cn. ee 
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| The: duties gad responsibilities that devolve: upon ne State, ‘ander. oe ae 
_ dhe additional grant of 1927, and its effect, on the functions thereto: 
- fore exercised by the department i in the administration of the original 
| “grant of sections i in place, and the. degree of concern that the depart- is 


ment has in the State’s. disposition of lands affected. by” the’ “addi- - 


* tional grant, received consideration j in. the Lawyer case. above cited, ion aie vt 
‘ ae the following is quoted therefrom i in conclusion :. : os 


So far. as adjudications affecting title are. ‘concerned, it. is. cwell ‘settled ‘that i 
- the functions ‘of the Land Department necessarily cease when title has passed | 


from the Government. - Moore v: Rovbdins, 96.U. S. 580, 583; Frasher v. O'Connor, 
115.0. 8. 102 ;- State Of. California'v, Boddy,-9 L. D. 636; Reid v. State of Mig- 
_ Sissippt, 80 L..D. 230, .235,. Nor: have the Officers. of the. department. jurisdiction. ae 2 a 
7 to. review. transactions. between. the : State and. its. ‘purchasers | or the State. and Sd aetgt - 
its locating agents and determine ‘whether ‘such purchasers and locating agents oa 


comply with: the provisions of its laws relating to ‘the sale of the: land. Prasher | 
v. O'Connor, supra. ‘Further more, it ‘is ‘plain’ that. under the. provisions of para-. 


graph (b) of said. act: the question ‘whether the. State complies with the express. 4 


conditions. thereof in: reserving | to.. itself. the: mineral. deposits. granted under 
said act and disposing of them. only ‘under leases, is a matter for adjudication 


in the Federal courts in proceedings. brought by. the Attorney General. It fol- - 


lows that any determination that the department: mnight make as to whethér the | 
lands: did or did: not pass: under: the. original. grant; “would not: bind or: control 
the State’s diserétion : in. considering whether: its disposition of the Coal: “deposits 
on this tract. was lawful: by a. sale as: land passing under the original grant, or $ 
would be lawful only in the manner ‘provided ‘in the. additional grant. 

Nevertheless, as. there is an important’ distinction: in ‘the nature of ‘the. eno 3 
grants; the former. being aD absolute fee and ‘the latter’ ‘contingent upon. the 
performance. of a. eondition | ‘subsequent. with: a ‘possibility. of reversion’ of ‘title 
to the grantor upon. failure. to comply: with such. condition, and. as it always has 
been one of the functions of the Land Department to make | recommendations | 
- to the “Attorney. General to. institute. Suits for the recovery. of. lands improperly 


and invalidly disposed of and to recover lands ‘where the titles. are subject. to a ac 


forfeiture for breaches of conditions in grants, it is. ‘deemed ‘advisable to-set 


forth herein the conclusions of the department as to whether the State obtained 
title urider the original: grant which inured to intervener. or whether. the title _ > 
passed ' only. under the. additional grant, rendering any aed disposition: by a . : | 


‘the State prey thereto void : and of no: seus 


“TAXATION: OF RECLAMATION HOMESTEADS WITHIN THE 
| . “FLATHEAD INDIAN. RESERVATION | ie 


+ Opinion, January, 15, 1980 


or | _Broranamos Homesreap—F Lares. INDIAN. Tanpe—imw at. Proor—TAxarton, 
The act of April: 21, 1928, authorizing local taxation of. reclamation homesteads ? x Ae 4 | 


| after acceptance by. the. General Land Office ‘of. satisfactory proof of: resi- : 
. dence, improvements, and cultivation, is applicable to lands in. the ceded 


- _ portion of the Flathead Indian Reservation entered under the act of: April © ~s 


BBs 1904, and emendatory acts’ thereof, vues the act. as ay Tr 1914, ig a 


“86 _ | DECISIONS OF THE DEPARTMENT OF THE INTERIOR “Vo 


hitter final ee and compliance with the ordinary requirements Ge the a 
| ‘homestead law have been made. , hear : | 
_ -REecLamation ._Homestaap—Tax Trne—Loow FOR , RECLAMATION Crarces. | | 
~The title to. or interest in a reclamation homestead conveyed by tax ‘sale - 
_ pursuant to the act of April 21, 1928, is subject to a. prior lien reserved 0 
_ the United States for all unpaid reclamation charges. : 3 


= - Courr DEcIsion CITED AND Hew INAPPLICABLE. 


Gase of Irwin v. Wright (258 Uv. 8. 219), ¢ cited and held inapplicable, ’ ; ae ee 
-Epwanps, Assistant Secretary: _ ee. ee 
‘Reference is made to your -[Mr. Christian Fz apeGe oi St. 


= rn Ignatius, Montana] letter of October 11, 1929, asking for information. - 


. as to the legal effect of a mortgage on your homestead entry for farm _ 
unit “FY” NEY, SEY, and Si% SEY, NEY, Sec. 12, T. 19 N., R. 20 
 W., M. M, No. 064752, Great Falls series; and also raising the aes : 

: tion whether the entry is subject: to taxapion.. © 7 
The records show that you made the said entry. on cApril 14, 1918, 
dad submitted final proof thereon J une 24, 1918. Final cartificats 
was issued on June 26, 1918, reciting that you had paid the full pur- 
chase price of the land: cheng appraised ceded Indian. land, and that 
you would be entitled $0: patent upon proof that-at least one-half.of 
_ theirrigable area in the entry as finally adjusted has-been reclaimed, 

and that all the charges, fees and commissions due on account thereof : 
to date have been paid. : 

This land is a portion. of the iaica Flathead Tading: ran opened 
to entry under the act-of. April 28, 1904 (33. Stat. 302) and amenda-. 
tory acts, ane the act: oe J Faly Ty Bias — Stat. mie which 
reads: as follows: | re fee nn Re ge | 

. That ‘the provisions ioe the: Act of ware sqeney hind freien. hundred and 


ten (Thirty- sixth. Statutes ‘at: Large, page. five’ hundred. and: ninety-two) ,: author- 
izing the assignment: under certain, eonditions of homesteads, within. reclamation 


of =f 
5 


projects, and of the Act of. August ninth, nineteen hundred: and twelve: (Thirty-_ ‘5 


- seventh Statutes at Large, page. two hundred: and. sixty-five), authorizing under 

certain conditions the issuance of patents. on: reclamation. entries,.and for. other 

- purposes, be, and the same are hereby, extended and made applicable to lands 
within the Flathead irrigation project, in. the former Flathead Indian Reserva- 


tion, Montana, but such lands shall otherwise be subject to the ‘provisions or 2 


the. Act of Congress approved ‘April twenty-third, nineteen | hundred and four 


Bess (Thirty-third Statutes at Large, page three hundred and. two), as amended by : 
- - the Act of Congress approved. May twenty-ninth, nineteen - hundred" and eight i 


(Thirty-fifth Statutes at Large, page four hundred and forty-eight) : Provided: 

That the lien reserved to the United States on the land patented, as. provided 

for in’ section: two. of said Act of August ninth, nineteen hundred: and twelve, © 
shall include all sums due or to become due to the waled, States on account of 
E the Indian price of such land. : wt 


| The acts of. June 23, 1910, ‘and Angi 9, 1912, Huennbaek in ae - 
| iatatate above quoted, were ots supplemental to the original: Reclama- = 
tion. Act. of June 17, 1902 (32 Stat. 888), and, since their Prowaene 7 
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"were extanded to the. coded Flathead Indian inde a ianicsiodd cee : 


a such as yours upon which final’ proof and compliance with the ordi- 
nary requirements of the homestead law have been made, comes within — 
the purview of the recent act of April 21, 1928 (45. Stat. 439), allow- 


ing local taxation of lands of any homestead entryman under the © 


zs _ Reclamation Act or any act amendatory | thereof. or supplemental | 
thereto, after satisfactory proof of residence, improvements, and cul- 


tivation, and acceptance of such proof by the General Land Office. ; | 
_ The latter act further provides that all such taxes legally assessed _ 
shall be a lien upon the lands and may be enforced by sale the same 


as if they were in private ownership, but the title or interest conveyed — 


by tax sale shall be subject to a prior lien reserved to. the United 
States for all the unpaid reclamation charges. 4 - | ans 
You will observe that. the recent act. allowing taxation renders: — 


inapplicable to your entry. that part: of the decision of the Supreme ” as 
Court referred to by you (rwin vy. Wright, 258 U. S. 219), wherein 


it was held that a reclamation homestead entry: was. not subject, to 


. taxation. until submission of proof. of reclamation. and payment. of 3. | 


water charges due at the time of final pr oof. Said act would not; of 


course, ‘validate legal. Soe ea Af’ any, made a to the 
enactment. : | 

In ane to right to place a mortgage on the se you are adviced 
that a homestead entryman is not prohibited from doing so, and such 
right was expressly recognized in the Supreme Court. decision to 
which you referred. It. has also been held that a - purchaser at’ a 
| mortgage. foreclosure sale of a. .reclamation homestead entry upon 
which satisfactory final. proof has been made is entitled to have the 
foreclosure deed treated as an assignment of the entry under the act 
of June 23, 1910, Pil akis Bee case , of Powell, Pransferee a Benner | 
| ie: L. D, 4. pgs | | 


"YOSEMITE VALLEY RAILROAD 
“Opinion, January 18, 1980 oa 


a | unrsprorion—OrrrceRs—'THm Panstpmnt SUPERVISORY Avriorrry. 


zo 2, Where a: statute places responsibility for its administr ation: upon a. ‘Head of am 
an Executive department that: responsibility | -will not be curtailed . by an : 


ae attempted shifting thereof to the. President, although the latter, if he-sees — 
oe fit, may, by virtue. of his. supervisory. control in. respect to: any adminis- . 
ies trative matter, advise or control the heads of. the. various Executive de . 

partments. in the performance of duties primarily committed to them. | 


Rae oF Wax—Nanionat Fornists—Nation at PARKS—ANNUAL ‘Renrars— on 


PAYMENTS. 


Where an existing contract requires the pa nett of annual elias in ad- 
4 -Yance for the | use of ees granted Py, the Government in. the exercise i. 


aS 8 “DECISIONS. OF. THR: “DEPARTMENT, OF THE. INTERIOR | Se VOR | 


vot certain  Sihatie authority. conferred by. an Suet: ‘of. Osneet a ieicace from. : 


the contract. or reduction in the rate of payment can not be allowed. te the. > nf 


- obligation had accrued before petition is filed. 


eee Solicitor: | : a 
My. opinion has been. Siac as. ao the Togality fe the: action = 


: he proposed in, a letter prepared. for submission to the President for 


his approval of a recommendation that the Yosemite Valley Rail- 


- road be relieved of the payment of: $1,000 per year for the use of 


its right of way over lands in. the Sierra Forest Reserve in Cali- | 

fornia under its contract, dated September 5, 1905.. eee 7 
. The act of February 7, 1905 (33 Stat. 702), erandodl certain: jana 
7 strom, the. Yosemite National Park and included them in the Sierra, 


— Forest Reserve, and provided— - . 


That the Secretary. ‘of: the Interior may. require ‘the payment ‘ot ‘such: price : 


Pe as. he. may deem proper. for privileges on. the land herein segregated from the’ : 


Yosemite National Park. and made. a ‘part of. the Sierra Forest Reserve ace 


- corded. under the Act approved. February fifteenth, nineteen hundred and. one, — 


| relating to rights of way. over certain parks,» reservations, and. other lands, 
and: other acts — concerning rights of way over’ public lands ; and: the moneys 
received. from the privileges accorded: on. ‘the lands herein: segregated and. in- | 
cluded in the Sierra Forest Reserve ‘shall be paid into the Treasury of. the 
United States, to be expended, under: the direction. of the ‘Secretary of the 
Interior, in the management, improvement, and ‘protection of the forest lands | 
. herein set. sna and reserved, which shall hereafter “be known as s the. . Yosemite 
National Park.” ‘a | See a | 


A right of way over certain ee the said. lands + was santé to ie 
said railroad on September 5, 1905, and a special contract was entered 
into between the company and the Acting Secretary of the Interior, 
providing certain conditions for the use. of ae right of Ways in- 
cluding the following: | = | 


‘First, that it shall pay or cause to be y paid to the Bacar ‘of. ‘the ‘United 
States - Land Office at Stockton, California, or to such other. person as may. 


be designated by the Secretary of the Interior, in advance, upon the execution = 
- of this instrument, the sum of One Thousand Dollars, ($1,000), each year; 


Provided, however, that after the expiration of three years the President of the 


“-... United States may adjust,. fix and establish | any other rate in lieu thereof | 
which he. may deem. equitable and just. : 3 


It will be observed that the Ganteact eumpors to shit the te . 
| sibility from the Secretary of the Interior to the President after 
the expiration of three years in making any change in the rate 
of payment named in the contract. Under the act'the Secretary had — 


full authority to fix the price and to. change the price as to future | re 


use, and I believe that he is still vested with that authority. He 
: could: not, by the contract, confer any power on the President. 


Whatever power the President might see fit to exercise in the matter 


would be by virtue of his position as head of the ‘Executive De- 


. partment of the Government, and not under the contract. As. the | = 


es Bay “DECISIONS. oF THE DEPARTMENT | OF ‘THR. INTERIOR vee GO 


: : id i coutive: end he hae general. supervisory, comtnal in: -teepedt: to: any ; : - ee 
one - administrative | matter; and it would. seem to be’ within: the scope-of | 
his Executive: power. to: advise’ or control: any: of the heads of the 


various Executive Departments in’ the performance: of duties: “pri- ee : 
marily” committed to them. Thérefore I'am. not disposed to: question eae 


+s the: legality. of the ‘proposed. ‘procedure, but T am of opinion that. fe 
~~ legal. requirements do not necessitate submission’ of ‘the: matter Ce 


the President. If it. be thought: advisable to do” SO, ‘however, as: 


Ps measure of. caution or. administrative. policy; there’ will sertainly: be SO cas 


) no infraction of the law in following that. course. 


- But there is’ one. feature of the ‘proposed. oe open. 40. ee 


a question, and, in. my opinion, beyond the authority ot any Executive oe 
officer. . The existing contract: required payment. of $1,000 in advance = 
for: the year beginning September. By 1929. That. obligation. had — rg > 
| accrued: before the. petition for. veduction: was filed. “Any reduction * ed 
_ in the rate of payment'or the full release thereof. could have @ applica" 


tion only as to installments ‘which have not. accrued. » cae 
In this connection it may. be mentioned that: any’ “chiang: in the = 
. terms of payment required by the: contract. should be made of record | 
in ‘the General Accounting Office: (6 Comp: ‘Gen. 642). a 
Attention is also called to. the action of Secretary Ballinger: ‘under rs 
_ dates of March 11, 1909, and February 12, 1910, nejeoting & similar 78, 
quests for. release of the contract obligation. sos Sere ge os | 
Approved: _—- | | Re earn Te 
Jom H. Bovis 
| Assistant Secretary, 





"MARSHALL Med. ‘WILLIAMS, J R. 


- Decided Fanuary 22, 1980, é oe ge a oe 


Surr-eq=nT—Serriens—Ruconns—Norrop—Lwave 0 OF ARSENE. 


xe A ‘settler on. ‘unsurveyed public. land, who has: placed his, cldim of’ ‘record daa . oe 
authorized by the act of. July 3; 1916,. and’ the departmental regulations ‘of. ae 
July 27,1916, has’ prouene his: claim within the, purview ot ' section. 3 ot the ee i 


act of March 2, 1889. 
Beware Assistant Soorebeity i 


This is an appeal by Marshall McD. Williams, te Ts Bion the’ eae uy. 


a4 cision of the Commissioner of the General Land Office dated July 8, ee 


| 1929, disapproving’ the action of the register of the district land. office ae ‘ ee ‘a 


 pranting his application for leave of absence from. a settlement daim oe. 


7 for a period of one year commencing March ae 1929. 


" It appears from the record that Williams, an officer. of the ‘United a 


“a States Army, who: served in the World War and, was retired Decem- . a7 


ase : ber 31, 1922, , for -igability 3 in line of oat 8 settled and established eee oe ae 


eS 40 ae, DECISIONS OF TEE DEPARTMENT OF THE INTERIOR — [Vol. os 


—_ te dance September 4, 1928, y upon a-tract of unsurveyed land ainpasd. to - : 


= contain. 640 acres in Soca liand 12,.T. 13 S., R. 14 E., G. & S. RB. B. 


7 ‘: and M, Arizona, the boundaries of which ‘he marked: “with proper 
-. - netices in monuments of stone.” -March 99, 1929, he applied for leave 


. of-absence of one year, stating in substance ‘and effect that he was suf- _ 
fering from chronic. pulmonary tuberculosis and it was necessary | for 


him to. go where he could have medical attention. in case of a hemor- 


- . rhage. The application ‘was supported by a physician’ s certificate.  . 


o- The. register. granted the application, evidently assuming that the © 


“To ease Was epee by. the provisions: of the act of March 2, (1889, (25-20 
age Stat. 854). . . 

Phe. acon of. the: er bend Office eee upon the ound rte ge 

- the leave of absence accorded by section 3 of the-act mentioned does. 


not apply. to: settlers: who: have no.claim of record, and such is the 


é interpretation. given to. the statute by the decisions and regulations 


of this department. Zrons.‘v. Baldock (27 L. D. 817);. subsection 
(b), paragraph 355, Circular No. 541. (48 L. D. 389, 308): An: the 
- decision in. I rons v. Baldock the department. said: be Ge cis 
Section 3 of said: act. provides. that the register and reeeiver, for any: oe the 
reasons therein specified, may. grant leave of: absence to. any - ‘settler: “from - 


the; claim upon, which he or she has filed,’ sie The fact that one is simply a. settler 
without, any, claim | of record, does: not: bring him within, ‘the eee of the: 


statute. 


A settler, ee who 7“ ee at claim of meeed by filing 
in the district. land ‘office the notice authorized. by. the act of July 3, 
1916 (39 Stat. 841), and regulations. thereunder. of July. ig 1916 
 (45-L. D. 320), has brought. himself within the purview of section 3 
~ of the act of March 2, 1889, supra. The act of 1916, above mentioned, 


- ds entitled, “An Act: authorizing leave of absence to homestexd settlers 
: ‘upon unsurveyed lands,” and provides in effect that any qualified 
person who in: good faith makes settlement upon unsurveyed, un- . 

a _ reserved, and: unappropriated public | lands of the United States, 

-. ‘with intention, upon survey, of entering them under ‘the homestead. . 


us : * stated the action of the General Land Office 3 is) 


“Eg -law,. shall be. entitled to a-leave of absence. during each. residence se 


-year, after establishing. residence, in the same manner and upon the 7 
same conditions'as persons having entries of record, provided that © 


- ‘he shall have plainly marked on the ground the: eicrior boundaries 


Oe of the. lands: claimed, and. have filed in the local land office notice of | 2 | 


| the approximate , location of the lands settled upon. and claimed. te 
The showing 1 made by. the applicant in the instant case apparently - 


“meets. the requirements imposed by the statute, and | for the. reason bs 


Reversed. 
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"PROCEDURE. on GEOLOGICAL REPORTS UNFAVORABLE. To: 


NONMINERAL ENTRIES. 0s i coe 


“Instr uctions, January | 28, 1930. 


| "Homusrmap ENrey—Frvan PRoor—Orn. aND- Gas. + Lanne Rest asios Go. Be ane 


-LOGIOAL. SuRvEy—Pitacrrce—Hearrse—Evinence--Buroan: OF PROOF. 


“The ‘proper procedure in cases of nonmineral entries’ “where; ‘after. the. ‘subs. oe ae 
... mission of acceptable ‘final proof, the Geological Survey: classifies the dand | ee 
—_ as. known to .be valuable: for. oil and. gas as of the date: of. final proof, ds. to peas : 
-_ allow the entrymen thirty days to furnish consent under the act of J Gy 1.6 oo, 

7 1914, or to apply. for reclassification of the land as nonmineral, submitting : gE is 
a showing therewith, and to apply for a hearing if reclassification’ be 
denied, in. which latter. event: the burden: will be - ‘upon ‘the = Governmeiit’ to. oe pss 
prove that the land. was, known. to be valuable for. oil: and gas 4 at: the Gate: oe, 


Of. final proof. 


THE Sea OF THE iwtianor: S hatee oy | 7 
A question has arisen as to ae pers: or ‘proper proadie to: ‘< | 

- followed in. considering nonmineral. entries where the: Geological 

Survey reports that the land involved ; is in-an-area in which valuable _ 

deposits of oil and gas may occur, and because:.of the absence of 

reliable evidence that the land is affected’ by geological structure un- . 

- favorable to oil and gas accummulation, itis: reported that. the land 
-is valuable at a certain date, the date-of acceptance. of final proof,:for 
those : deposits within the. meaning of the: act of ts a, ‘191d 88. | 
Stat. 509).- | } | 
Where the Geological Barvay sie a rps on. a Case’ ache onal : 
proof has. not. been submitted, the proceedings. thereon have been. 


uniform in this office.. In such case the entryman is allowed 30 days. : 7 


to furnish consent under the act of July.17, 1914, or to apply. for 


reclassification of the land as nonmineral, ‘submitting a ‘showing. - : 


| - therewith, and to apply for a hearing in. event reclassification is. 


denied, or to. appeal. He is advised. that. ifa hearing i is ordered the a 


7 burden of proof will be upon him, and also that if he fails to: take one : 
of the actions indicated, his entry will be canceled. | ) 


As to the cases in which. final: proof, has. been ere “oné] line eon 


| of action in: this office has been to require the. entryman: ti: furnish 


; consent under the act of July 17, 1914, with the advice that if he - . . . 
= fails ta: do. so within the time stated an: ‘investigation will be made i 


a to detérmine the known mineral character of the land at the time. of ae 


a : ‘submission of acceptable final proof, and if such investigation dis- 


_ closes evidence to sustain the charge that the land is valuable for. oil | 7 


os end: gas and was so known at a certain date, proceedings with a view 


a "to hearing” would be directed, the burden of proof being upon the . 7 
aa Government. This action ap olaae a field investigation ‘at the outset 


in every case where-the entryman fails. to waive under the act:of- 1914. ae 
and i in. the aggregate would increase the field ‘ service: work to: a. con- nie 


oa siete - DECISIONS: ‘OF THE DEPARTMENT. oF THE INTERIOR ne tv. . 


| ee been cubmibted. ihe. same Saiiivantent is. tae and nae pee 


ee | asin those cases where 3 no final. proof has been submitted, the only | >; 


- difference being that the patty is told that the burden of proof is on 
the Government. 


After considering the, antire ae I belisve it ‘will be the botiee 7 7 
re practice. to allow the entryman: 30 days to furnish consent under the 
eons Saet of J uly 17, 1914, of to apply for. reclassification. of the land as — 
ae - nonmineral,, submitting a showing therewith, and to apply for a 
_. hearing, in event reclassification is denied. ‘He should be advised 
oi that-aifa hearing is.ordered the burden will be upon the Government. 
to prove that. the land: was known. to. be valuable. for oil and-gas at — 


ba oo the time of final proof, and that if he fails to take one of the actions 


ss : indicated, further. action will be taken by this office as the law and 


the facts ‘require. . Action of this kind makes unnecessary field. in- 


vestigation until after the party has failed to meet the requirements | 
made or -when action becomes necessary on his application for a 


! hearing upon: the denial of the application for reclassification. Thus 
- the numberof cases to: be: investigated in the field would evidently = 
ber very much lessened by this line of action. : — 

.. If you agree with the views herein. ee ree approve this 
letter, such action: will pees be taken by this office. » 7 
Wisk Oy ae ee Cc. , Moors, Commissioner, 
: = Approved: oo 7. : | : . 
ae ae OHN H. Woe anes ie 
"Anta Soaretary. a 





‘STANDARD ‘SHALES PRODUCTS COMPANY (ow RENEARING) 
PEGE -_ - Devided January 27, 1930 | 

: on, Swain Lanps—MiniN Chara Assrssaen? Wonx-—DinscuaRestatermow 
OF Work—Srarvurus. | ; ors oe ghee i A ER an, 8 fee TE 2 


“An. oil shale claimant. ee ‘gection: 9304, Revised ‘Statutes, maintains his eee 
claim. after. teniporary default. in the performance of. annual; ‘assessment .. 
owork:. within the. Meaning of . the excepting clause. of section. 37 of the ae 


* Leasing Act by a resumption of work, unless, some form of challenge on 


“behalf. of the. United. States to the valid existence of the claim has intervened. a 


1, i Couns Drctston’ Avprim>—Prron Duranraennan Ductstows OveRRoLmD IN ‘so FAR) 


AS IN ConFLicr.. 


Case of Wilbur: v Krushnio (280 U: 8. 306), < cited. and. applied; ‘eases of a 
Standard Shates Products Company (52. L. D. 522), and Emil DL. Erushnic a 


“(62 L. ‘D 282, on rehearing, 295), overruled in SO: far as in ce | 


| aan. Assistant Secretary: | Pr wee 
Too UBy. decision of December 12, 1998 (52 i D. “yon; the 3 depéctinait ae 
“eos ghd: that: mineral entry, Denver 088111, made J anuary 19, 1928, by 
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an at iS! Standard. Shales Products: Company, embracing. 69 it shale: ora te 
placer: locations covering Jands in T. 6 S., BR. 99 W., and T. 7 S.; eee Se 
‘Rs, 98, 99. W., 6th P. M., Colorado, should be olearlisted: for patent: Pte ao és 
ing, except as to the G. M. ener ‘Nos. 39 to 44, inclusive, certain) = 
tracts: that: theretofore. had been. patented and ner reported to be. - 
7 - nonmineral i in character, if. the record was otherwise. found regular, . 
- and remanded the case for proceedings accordingly. It was held 
' . that, as to the G. M. locations, Nos. 39 to 44, inclusive, if, as reported =. 
| by. the field: inspectors, the claimants thereof failed to: perform the | 
_ annual assessment work for the year: ‘1919, or in lieu of the perform-_ ore 
ance of such work failed to file notice of iention to hold the claims 
as provided 1 in public resolution of November 13, 1919. (41. Stat. 354) 
or failed to resume the assessment. work éliereon prior to February 
- 25, 1920, the date of the passage of the general leasing act, the claims 


were not: valid existent claims within the meaning of section 37 of 


said act, and, therefore, were not subject to entry and purchase under, 


the mining ee i Wicection was therefore given to formulate suitable - 


‘charges against ‘said claims specifying the defaults as alleged. It — 


was found and held that. affidavits in lieu of labor were filed for. the 


year 1919 for all the claims except the six’ mentioned and that the 
‘annual assessment work in the nature of exploratory cuts to facilitate = 
determinations of the oil content of the shale deposit upon which | 


the claims as a group were located’ was performed in good faith, was, 


reasonably adapted to such purpose, tended to benefit the elaime ey 


involved as a group, and was acceptable as group development work; 
that the annual assessment work for the group was performed for 7 


the years succeeding 1919 down to and ending J uly 1, 1926, and that 


the aggregate value of such work in each of said years aren prorated - 


among 71 claims, claims 39 to 44 being among this number, showed 


the required expenditure of $100.for each claim for each year. 


N otwithstanding: the fact appeared that claimants had resumed 
‘work as to all of the claims involved in the application subsequent fee 
to the default in the performance thereof i in 1919, and-had performed 
the required. work down to and including July. 1 1926, and no‘other 
‘default appeared prior to the issuance of F final eattifieste. on January 
19, 1928, by the register, the’ department: applied its construction of ae 


: “the effect, of the provisions | of section 37 of the act of February OB, 


ee - 1920. (41 Stat. 437) upon section 2324, Revised Statutes, as set forth ay 
in Emél L. Krushnia, on rehearing (52 L. D. 295), which was to the  . 

- effect that. where the locators failed. to perform. the annual assess- : 
ment work. upon oil-shale locations within the per ‘lod prescribed by ce Ss 
- section. 2394, Revised ‘Statutes, under the provisions of section 37 MS, yl. A 
of the act GF 1920, supra, all: their rights against the Government i in ne ee 
2 -and to the locations were extinguished and the locator or his succes- » 

sors in interest could not. revive or initiate any rights u under the loca ae 
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| tion ie resumption of work subsequent to the passage of al ee a 
that no affirmative act by the Government such as a physical reentry 7 

or the institution of proceedings against the claim so in default was — 

necessary before work was resumed in order to.terminate the claim- — 


 ant’s rights in the claim. The views of the department as to the | 
effect oF section 37 of the leasing act as above stated were assailed in. 


_ the courts by petition upon the part of Krushnic for a writ of. man- . 
damus to compel the issuance of a patent to him for the claim — 
- involved in the departmental decision. The questions presented : were 
carried ultimately to the Supreme Court of the United States: upon — 
a writ of certiorari and. decision was rendered by. that court, tJ eauy 
6, 1980.2 


The claimants in: the aneiaake case on ae anuary 26, 1929, filed. a _ 


igtion for rehearing of the. department’s decision in so an as. it 
affected the G. M. claims 39 to 44, and by letter of February 1, 1929, 
the department acceded to the request of the claimants to. withhold 

consideration of the motion until final decision of the Krushnic case 
was rendered in the courts. | | | 

Claimants now request that their motion be faker up tsi consid- 
7 eration and action in the light of the Supreme. Court’s opinion in 
» the Krushnie case. .The.part of the opinion of the Supreme Court in. 
Wilbur v. Krushnie, according to an attested copy thereof, which is 
deemed material to consider i in the disposition of claimants! motion 
is as follows: te eee 7 | ) 

‘Prior to the passage of the Leasing Act, anual ielomaaaes of labor was not 
“necessary. to preserve the possessory right, with all the incidents of ownership 
above stated, as against the United ‘States, but only as. against. subsequent 
relocators. So far as the government was concerned, failure to. do: assessinent 
work for any year was without effect. Whenever. $500 worth of labor in the 
-ageregate had been performed, other ‘requirements. aside, the owner became 
entitled to a patent, -even though in some years annual assessment labor had | 
heen omitted. P. Wolenderg et al., 29 L. D. 302, 304 ; Nielson ¥. Champagne 


Mining and M. Co., 29 L. D. 491, 498. | 3 
‘Tt being conceded. that the Spad. No. 3 mS ‘was. a valid ain. ‘existent lon. 
February 25, 1920, ”- the only question is whether, within the terms of the . 


excepting clause of section 37, the claim was “thereafter maintained in com-:.~ 


_ pliance with the laws under © which. initiated.’ ” These » words are plain and 
i explicit, ‘and we have only to expound them according to their: obvious and - 
natural sense, ia 

It is not doubted that a claim initiated under dection 2394 R. ‘sg. could ‘be my 
maintained by the performance of annual assessment work. of the value of 


—« $100; and we think it is no less clear that after: failure to do’ assessment work, | 


- the owner equally maintains his claim, within: the meaning of the Leasing. Act, 


“py a resumption of work, unless at least. some form of challenge on behalf of : i 
' the United States to the valid existence of the claim. has intervened; for as . _ 


this court said in Bel v. Meagher, supra, at page 283, “His rights after 


. 1 See Wilbur v. Krushnie (280 U. 8. 306).—Ea. 
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a resumption were’ ‘ precisely’ what: they. would. have peen: re no ‘default that: is, 
no. default ‘in the doing .of .assessment . Jahor]. had: occurred,” - Resumption - of 


= work by. the. owner, unlike a. relocation by. him, is an act not in: derogation. but 7 : 


| in. affirmance of the original location ; ‘and thereby. the aim is. = ‘maintained ” ae 
no less than it is: by performance ‘of. the. annval. assessment labor. ‘Such 


resumption does not restore a lost ‘estate—see Knutson v. Fredtund, 56 Wash: | 7 | 
634, 639; it preserves an’ existing estate. We are of opinion that the Secere 
tary’s ‘decision to: the conary vices oY ‘plain. wor ‘ds: a the excepting clause. = 


of. the. Leasing Act.. : ~ 
The record. i hows ‘that scheint to ane jdt: in’ "4919 a> «! 


io the doing of assessment. work. on the six claims here in question, work 


-<was resumed thereon. by. the claimants and that labor.and.improve- — 
ments of: the value-of $100. was. performed. on.or for the benefit. of | 
said claims in succeeding -years: which -in- the’ aggregate exceeds: in 


value. the sum of $500 for each. claim; that: the’ default occurring in ie 


1919 was not challenged in any ‘form by’ the’ United States prior to “i 


the resumption of such work, nor. does it. appear that any similar 


_ defaults have occurred that would: subject the ‘claims to. challenge. ~ 
_ Applying the law as expounded by the ‘court, it must be held that 


~ claimants’ right to patent is not affected by the temporary default _ 
in the year 1919; and therefore the order’ directing adverse proceed - ite 
ings: against the. claims on account of such: default was unauthorized oo 
and is hereby vacated. and’ the case is ‘remanded with directions to 
clearlist. the claims for. patent, ‘all else being found. regular. - ‘The -- 


case of Emil L. Krushnia and all Others: mM so far as a are in. | 
7 conflict with this decision are overruled. 


| Prior decision overruled so > far as in n confit pac Pe 





‘EMIL L. KRUSHNIC (ON RECONSIDERATION) | 


Instructions Jonuary 31, 1980 in 


PRIOR Daranmunnpat. DECISIONS VacaATeD, : a 
Departmental | decisions in Hmil L. Krushnic (52 L. D. 282, on rehearing, 
295), recalled and vacated. ‘See Wilbur v. Krushnie (280° U. 5. 808). 


_-Epwanps, Assistant Secretary: : a: 
~ -On October 8, 1927, the departmient affirmed your fCoamisabaee | 


. of the General Land Office] decision holding the mineral application, 


then Glenwood Springs serial 022364, now Denver 033259, of Emil L. — 
~ Krushnic for patent to the Spad No. 3 oil shale placer location’ for 
rejection-and adjudging the claim to be. null and void. The applica- 


tion was rejected and the claim held. void for the. reason: that the - 2 7 | | 


owners thereof had defaulted in the performance of. assessment. work | 
for the assessment year .1920. (52 LL. D. 282). The department’s. 
decision. was affirmed on rehearing February 8, 1928. (52 L. D. 295). 
Petition me the see for the « exercise of ae ad aa ie = 


, 
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> the Secretary was denied March 13, 1928. On. March. 26, 1998, “you —_ 
- promulgated the decision denying said petition and Hosed the case. 
‘Thereupon the applicants applied by petition to the Supreme Court. 
of the District of Columbia for a writ of. mandamus to compel the - 
Secretary to issue a patent to the claimant. Proceedings. on this 
writ. were ultimately carried. to. the Supreme Court. of the. United 


States on a petition for certiorari by the Government. to the Court — 


of Appeals for the District of Columbia. The Supreme Court. of 


the United States in its decision entitled W2bur ve Krushnio eae = 


| Uz S. 306), rendered J january 6, 1930, held that— . 


A writ of mandamus: should issue directing a disposal of the application for 


et patent on its: ‘merits, unaffected by the temporary default in the performance | 

. Of assessment labor for the assessment year 1920; cand that further. proceedings 
be in conformity with the views. “expressed. in this opinion as to the proper Ba 
a interpretation and application of the. excepting clause of the Leasing Act of . > 
i ae February 25, 1920, and of See. 2324, Revised Statutes of the United States. 


“Although no writ has yet been served. upon. the Secretary, no. 


4 reason for delay. is perceived for disposing of the. application. case 
accordance. with the law as stated by the Supreme | Court. The 
departmental decisions above mentioned. are. accordingly hereby re- 


called. and vacated. The record. i in. the. case is herewith transmitted | 


with instructions to reinstate the application and. entry and: to dis- 
pose of the same unaffected..by the default in the performance of 
- assessment labor. for the assessment year 1920, and if all else is found 
‘regular, to clearlist the application. for. patent. 


«Prior decisions vacated. | 


SANTA FE PACIFIC RAILROAD COMPANY, (ox REHEARING) 


_ Devided February 28, 1980 


Dea Rupayumnt—Rarzxoap Laxp—Smnorion—Recisquise Mest Mien Lanps— 


_ Worps AND PHRASES—STATUTES. 


“ “The term ‘“ erroneously allowed, ” — used | in the act of : ‘June. ‘16, “4880; has” 


reference ‘solely to erroneous ‘action’ on the part of ‘the Governnient, ‘and | | 

_. furnishes no authority for repayment where a: railroad ‘selection: list was. 

- - canceled. on relinquishment filed: by the company after it was ascertained — 
that the lands were not of. the character pepresenien at the date the lists oe 


_ - were tendered to the district. land. office. -* 
RurayMunt—Fues AND ComMissions—SraTurEs. 


Aa ear may ae 


‘The final location fee referred to in. paragraph 7 ‘of ‘section. 2938, “Revised Bs 
Statutes, does not. come within the. DURVIEW Of ‘the act of March 26, 1908, = 
as. limited by the act of December i, 1919. re | pe 


| DEPARTMENTAL Dxcrsion DISTINGUISHED. ae 


"Case of Frite #H Helmive ee i, D. 415), distinguished, 


BD < _ DECISIONS. OF ‘THE DEPARTMENT oF THE INTERIOR: EMA iene 


| = Howie; Assistant Secretary: a rh abc Hb Ca ee 
December 16, 1.929, the: ‘department: affirmed: the cian: oe bikes gos 


— Commissioner oe the Generali Land Office, dated: J uly 19, 1929, deny- 7 a : 
. ing repayment of certain filing fees paid: by the: Gants: Fe Pacific... 


- Railroad Company i in: connection with its: selection’ lists Nos. a, ye a 
a and 55, in the State of Arizona.’ Pee emt ee oe 2 
‘The lands involved were ‘ganceled: ‘Sémi. ‘the: eloetion!: lists’ as. it: Ce 


was charged, after field investigation, that. the lands contained inin- — oy | 
eral, other than coal and iron. The company ‘filed’ withdrawal of 


.. its: denial of the mineral charges.and the lists as.to the lands:were 
_ canceled, respectively, on. April 9. 1924, May 9, 1924: and: June 5. a ee, 

— 1996. The company’s applications for repayment » were > received on Ce 
= August 15, 1928, and October 30, 1928. oP eas eo 
» The. department held. that the. applicitions were met (ade: within - 


two years from final rejection of the:entries and allowance was barred. 


by the act of December 11, 1919 (41 Stat. 866), which provides. that 
repayment in claims of the. character. therein specified: may. not be _ 


allowed unless. application therefor. be filed within:a. period: ‘of two - 
- years. after rejection. of the application, entry, or proof. ‘upon: which — 


the payment was made. It was stated that repayment in. this-case ~ 


would ‘have been. allowable. under the act of June 16, ‘1880: (21. Stat. 

287), had application been timely. made.: For the reasons hereinafter’. , 
Stated it is clear that. this statement ‘was erroneous: (. 6 288 yi 
-In a motion for: rehearing. itis urged ‘that. the: deéision “of: tha. 
department: i is in.conflict, with. the ruling. in. ‘the: case-of. Frita Helmke 


(52 L. D. 415), and reference i is made to the case of. N orth and Aoth re : 


Alabama Railroad Company: (2. L. D..681).- oe Pees 5, 
. Paragraph Toft section. 2238, Revised. Statutes, provides. oe 


In the location: of: lands’ by’ States’ ‘and: corporations. ‘under grants’ from: Con . ts 


a , gress. for railroads, and other. ‘purposes. (except: for. agricultural. colleges) ; afee: 


Of one dollar. for each. final location: of one hundred and. Sista, g acres ; to. be pale. | ; 
by the State or. corporation making. such location. , es, 


| Sections 1 and 2 of the acts of March: 26, 1908 (5 ‘Stat. 43), aad : 3 4 
December 11, 1919, supra, are identical in terms, except:that there 


are provisos io nie first two. sections of the latter act. which contain fai . 


the requirement. that application shall be filed within two years. The 7 os = | 
7 provisions of. these laws: comprehend the repayment: of Durchase oe 


moneys, commissions, and. excess payments, 


The act of June 16, 1880, supra, specifies the. repayment of fees Ss a 


= and. commissions, : an. oF purchase money; and excesses paid.” aa 


= The final location. fee recited: in paragraph.7 of said section 2238,.is a : i 


oe not within the purview of the act of March 26; 1908, ee as: limited » 3 ge PS 

ate by the act of December 11, 1919, supra. eee 
- ~The case of Frite H dlinke, supra, cited by counsel, is nat suthosty Ge a 
> In n the: determination of: the case at bar for the reason that the nue 


ee. DECISIONS oF’ TRE DEPARTMENT oF: THE UN TERIOR + EVOL 
aes tion presented to ‘thas depareniant in : tet: case: was’ “whether: ne | 
~ ment‘of purchase money paid. on. an. erroneously: allowed. coal entry, _ 
‘application: for the repayment: having been filed after: two-years had: 
. elapsed from: date .of: cancellation, came under the. act: of J une 16. go i 
a 1880; supri, or. the act of December 11, 1919, SUPTA. | : 


The selection lists were filed ace the: grant fad by the ae | = 


o vey uly. 27,. 1866. (as Stat. 92), the applicant me the successor = 
io ‘interest. 7 | 


Seshon: 3 oe the. act of - uly 2, 1866, ‘supra, provides in a 


6 RL ARE hat : all: ‘mineral lands: + be, and the same are hereby, -excluded* 
2 from. the oper ations‘of this Act, * -* *: And: provided further, That. the-word — 
ees: ‘mineral,’ when. At eceurs. in this Act, shall not. be held to include iron or coal. a 


The second section of the act of June. 16, 1880, supra, authorizes 


a repaymerit where “the entry. has: been: “erroneously: allowed: and ‘can 


not be:confirmed.” There is no limit of time’under the ae of: 


: this: aet within. which application. for repayment: must be filed. | 
«The general:-term ‘ ‘entry” signifies an appropriation ‘of public : 
ay land. Northand South Alabama Railroad Company, supra. 


-It‘is well’settled that: the. expression, o the entry has been errone- aa 


| ee ‘ously, allowed,” a - denotes some mistake’ or ‘error on the part: of the. <. 
Government.’ General ‘circular of J anuary 1, 1889 (Copp’ s Public’ 


and Laws, 1890, Vol. 2, page 1212); Welliam, E. Creary (2 Li. D. 


694); William H. Irvine (28 L. D. 492); Adolph Nelson (27 L. D. 


2 272): Marie Steinberg (87 L. D. 234); Olive M. Harrison (50° L. D. | 


- om banen United: States.» ve Celrade Anthracite sh comet Us ‘8. . : 


Th the instant 6 case, ahs she iol ists: were scancelad as ‘to the cae 


_ invol6d; on relinquishments filed by the company after it was ascer- 

~ tained ne the lands were not of the character. represented at the 
date the lists were tendered to the district land office. “The selection. _ 
a lists, ‘therefore; ‘were not. erroneously allowed within the meaning: = 
of the act of June 16, 1880, supra. Arthur L, Thomas (18 L. D. 
359), Henry Canton: (30 L, D. a poet: & | | 
ao - The motion 1 IS cet eee eS = ee a a Denied. me 





" sumatze witsoy 


Opinion, Ma ch 8, 1980, 


ee, & Inpian ‘LANps—Atroricenn—Rustarovions Urow. ALIENATION. 


- Restrictions ‘upon: alienation of. lands allotted. in ‘severalty: to: Indians do not 
constitute. -irreyocable: covenants” ‘put, are: more: inthe nature‘ of personal: 
disabilities imposed by. Congress under its. ewer fo’ enlarge or: restrict as” B 
Fives when ao gees at. : 2 eke ae ot 


fee ee DECISIONS OF THE DEPARTMENT OF THE INTERIOR | AQ 


| “Inia LANDS ALLOTMENT —VEsTEp Rrets—HxeMPrion FROM PAXATION.' 


Exemption from taxation of ‘allotted’ Indian lands’ once. attached becomes: ae ‘ 
vested ' property right protected: from ‘impairment. or: ‘abrogation | by the. pro- Sa : 
- . Visions. of. the Federal Constitution to-the same extent as. any other property, i 


‘Tight. - 


| INDIAN Lanps—Custoxnn: Namton—ALLorment-—Exemprton ‘FROM. - Paxarron— Ge 


| WaLrver. _ 


The right of exemption Poni: taxation of an Indian allottee of the Cherokee ! 
Nation in Oklahoma ‘which attached prior to the act of May 10, 1928, 


~. neither abrogated nor modified by the taxable provisions’ of that act, oe | 


| - “he: may, if he SO. chooses, ‘surrender his right under. peor acts and accept — 
~ the conditions fixed by. the later legislation. _ | 


Ras Soliciter = ake FSIS eae Y ee a a 
You [Secretary of the Interior] ieee: reqtiestoal my, opinion ‘as to 


, the. rights. of. Stealer Wilson. a three- fourths blood member of the. ro 


Cherokee. Nation in ‘Oklahoma. with respect to the taxability. of his. 
lands under the provisions of the act of May 10, 1928 sah aes Ps 
as amended by the act of. May 24, 1928 (45 Stat. 733). % 


Before discussing the provisions of the legislation in. juecton: it: 


may prove helpful to refer briefly to certain. well-known facts and 
also to prior legislation bearing upon. the taxability and alienability 
of lands allotted to. members of this tribe and the’ poe of a 
with respect thereto. 

~The Five. Civilized Tribes of’ which. the Cherokee Nation is’ one, 3 
originally owned extensive areas of land in the territory. now em- 
braced within the limits of the State of Oklahoma. They existed, 
broadly speaking, as. political governmental entities, holding their 
lands in communal ownership, controlled mainly by their own laws 
and customs with the. definite right of excluding practically’ all - 
nontribal members from their territory. The somewhat anomalous 
condition thus existing presented a serious obstacle to the creation’ 


of a State which Congress desired to organize for the government. ee 
and development of that part of the country. ‘This, coupled with 


- changing conditions: and necessities which the tribes were unable or 
unwilling to meet, led to the enactment of legislation by: which 


| Congress inaug gurated a: policy looking to termination of the tribal - - 


: existence and government and the allotting of their lands in sev-_ ae = 
 eralty. through agreements to -be negotiated with the sever al tribes = 


by a commission created’ for that. purpose (Secs. 15 and 16; act of 
3 March 8, 1893, 27 Stat. 612, 645). ‘Separate agreements ‘were nego- 
tiated with each tribe but all were substantially the same in general - 


~ outline ‘and: purpose and provided in the main for relinquishment - 
| by: the members of all claims to tribal ‘property in consideration of. 
, 18607—81—vor. 53—4 ae | a 
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| which they were to receive aiiguments of jand:i in severalty to be non- ere 
taxable and inalienable for specified periods. _ | 


. The Cherokee agreement ratified by the Tada: August. ‘, 1902, i : 


is ‘astound in the act of July 1, 1902 (32 Stat. 716). Under it, each 
- member received an allotment of land equal in value.to 110 acres — 
of the average allotable land of the Cherokee Nation hia ae ee 


a act further provides— 7 


SEC. 13; ‘Bach member of said. tribe shall, at the time of the selection’ of his Ae 


| allotment, designate as a homestead out of said allotment land equal in value | : , 
to forty acres of the average allotable. lands of the Cherokee Nation, as nearly - 
as may be, which shall be inalienable during the lifetime of the allottee, not . 


exceeding twenty-one years from the date of the certificate of allotment. Sep-- 


arate certificate shall issue for said homestead. © During the time said home- | 


stead is held. by the allattee the same ‘shall be. nontaxable and shall not be 
liable for any. debt contracted ‘by the. owner thereof while so held by him. 


oF ‘Sec. 14, Lands allotted to citizens shall not in any manner ‘whatever on at any’ : 
time be encumbered, taken, or sold to secure or satisfy any debt or: obligation; de 


or be alienated by the allottee. or his heirs, before the epuieanen of five years a 
_ from the date of the ratification of this Act. ©... a 

SEc,. 15. All lands allotted to the members of said. tribe, poor such jana: as 
_ ig set aside to each for a homestead. as herein provided, shall be alienable in 
five years. after issuance of patent. | ." Lay Fe : 


‘Pursuant to the foregoing provisions | tlie lands alloted’ to Wiembore , 
of the tribe as homestead were inalienable during the life of the 
allottee not exceeding .21 years from the date. of allotment. But 
“ during the time said: homestead is held by. the allottee ' ” the same is 


- _nontaxable.’. The remainder of the lands allotted to. each member 


commonly termed. the surplus, was inalienable for a ‘period of five 
years from the date. of patent. While the ‘statute does not ex- 
pressly: so provide, it. is. clear that, the. surplus was also. nontaxable 
for the five- -year period because the restrictions against alienation as 
therein. imposed prohibits both voluntary. and involuntary aliena- 
‘tion, and hence the lands while so restricted are not. subject. to: levy, - 
sale, or execution for debts, whether for taxes or otherwise. See. 

- Solicitor’s opinion. of November 13, 1922 (49 L. D. 348). ae 
- By later legislation as found in the acts of. April 26, 1906 (34 Stat. 

187), and May 27, 1908 (35. Stat. 312), Congress set up a new and 
uniform set of restricuon applicable. alike to all of the Five Civilized 


Tribes. Without discussing the provisions of this later legislation 


in. detail, it is sufficient for present purposes. to. point out that the 
‘restrictions against alienation of lands. allotted to certain members - o 
of these tribes, including full -bloods and three- fourth bloods, not .— 


- theretofore removed by or. under any prior law, were continued to 


_. April 96, 1931, and the restrictions as to certain. other lands were | 
- removed with the provision that such lands should. thereupon. become _ 


: ‘subject to taxation by ne State. | 
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—Tti is now witled law that the eisncibis and removal of restrictions i ee 


+d : against alienation effected by these acts was within the powers of = 


- Congress and that such statutes are valid and constitutional. Heck-. 
- min v. United States (294 U. 8. 413); Brader v. James: (246 Us Ses 


-: 88); Talley v. Burgess (246 U.S. 104). But with respect to the ex- aS 


_ emption from taxation a different rule obtains. ‘The Supreme Court — 


. of the United States in Choate v. Lrapp (224 U. S. 665), had oc- : oy ae 
- casion: to consider the effect. of the provision in the act of May ou, : 
a 1908, supra, declaring that the lands from which the restrictions — 


a were removed should thereupon become subject to taxation in relation 


a to lands of the. Choctaws and. Chickasaws on which the period of . 


| exemption from taxation had not. expired under the original agree- a : 
~ ment with those Indians. It was there held that the exemption from 


taxation was. a vested. property right. which the Indians had acquired 
for the consideration: in part of their release of all their claims as — 
individuals to the tribal property and that such rights were pro-’ 
tected from abrogation by the provisions of the fifth amendment to 
the Federal Constitution. .To the same effect is Gleason v.. Wood 
(224 U. 8. 679), and English v.. Richardson (224 U. S. 680). See. 
also Carpenter v. Shaw (280 U..8. 863). In the Choate- Trapp casey — 
the Supreme Court pointed out the clear’ distinction between the ex- 
emption from. taxation and the restrictions on alienation and. defined | 
the powers of Congress i in relation thereto as follows (p. 67 se 

But the exemption and nonalienability were. two separate and distinet 8 sub-. . 
jects. One. conferred | 2. right. and the other ‘imposed a. limitation Be ee ae, 
The right’ to’ Temove | restrictions. was. in pursuance. of the ‘power ‘under which 
Congress could: legislate as to the status of the ward and lengthen or shor ten’ 
. the. period: Of ' disability. ‘But the provision: that the: land. should: be nontaxable: 
was. a. property. right . which. Congress’ undoubtedly. had the. -power. to. grant. . 
That right fully. vested. in the Indians and was binding upon Oklahoma. 


_ See also. ‘Welch ve First Trust and } Savings Bank a. Fed., 24 a 2 


| Series, 184). _ 
. It is thus. aapatcat that Ae provisions of the ees legislation | 
. imposing. restrictions: upon alienation of the lands allotted in sev- . 
_eralty to the members of the Five Civilized Tribes do not constitute 
irrevocable covenants but are more in the nature of personal dis- 


abilities. imposed: upon the Indians: which Congress ‘has power to 
enlarge or restrict as and when it sees fit so to do. The exemption 


from taxation on the other hand rests. upon a much different footing. — 


Such exemption. once attached. becomes. a vested. property. right pro- rar 


tected from. impairment or abrogation: by the provisions of the | 


a Federal Constitution to the same extent as any other property right. . 


‘With this i in mind, we turn to the provisions of the act. of 1928, the. | 


| first section of hich, extends for an additional. period of 25. years, | 


- ne the cae restrictions otherwise a on “prt 26, 1981:: foare —- 


“Se full: = | 
“gad. “4, That on ‘and’ atter April 26; 1931, the allotted, ‘inherited, “and jevided a 
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tion 4 4, as amended, 1s’ soft most pat ay ects here and i is : quoted b below in | 


| restricted lands of. ‘each Indian of the Five Civilized Tribes in‘excess of one. 
hundred and sixty acres shall-be subject to taxation by the State of Oklahoma: 
under and. in accordance with the laws of that ‘State, and. in. all. respects as. . 
unrestricted | and other lands: Provided, That the Indian owner. of restricted. _ 


land, if an adult and not legally incompetent, shall select from his restricted. - 


land— a tract or tracts not exceeding’ in the aggregate one hundred and sixty 
 aeres, to remain exempt from taxation, and shall file ‘with’ the Superintendent. 
of the. Five Civilized Tribes a certificate: designating: and describing the tract: _ 

or tracts 0 selected : Provided further, That in cases where such Indian fails,. 


-. within two years from date hereof, to file such certificate, and in cases where: 
_ the Indian owner is @ minor or. otherwise legally incompetent, the. selection. _ 


| shall be made: and certificate prepared by the Superintendent. for the Five Civi- 
lized Tribes ;. and: such certificate, whether by the Indian: or by the Superin- | 
tendent. fot the Five Civilized ‘Tribes, shall be subject to. approval . by the 
Secretary of the’ Interior ; and, when approved by. the Secretary. of the. Interior, 
shall be recorded in ‘the office of the Superintendent for the Five Civilized - 
Tribes; and in the county records of the county in which the land is situated ; 
and said lands, designated and described in the approved certificates, SO recorded, 
shall remain exempt from taxation while the title remains in ‘the: Indian: desig- 
nated in such approved~ and - recorded. certificate, . or in. any full-blood. Indian 
heir or: devisee- of the land: Provided, That the tax exemption shall: not extend: 
beyond the period of restrictions provided. for in this Act: And provided further,. 
That the tax-exempt land of any such Indian allottee, heir, or devisee: all not 
at any time exceed one hundred and sixty acres. 


~The language of the statute as just quoted i is free on ambiguity. 
In so far'as-it was within the power of Congress to so provide, the 
plain effect is to limit the tax-exempt acreage of these Indians to not. 
exceeding 160 acres which are to be designated from his restricted,. - 
allotted, inherited and devised lands in the maziner therein provided 
for. Turning to the facts at hand, however, we find that the Indiam 
_ whose lands are involved in thor oeecnt inquiry received an allot- 
ment of 649.44 acres of land, of which 240 acres were designated as 
his homestead, and the remainder, 409.44 acres as surplus. . With the — 
surplus lands we are not here so much concerned because as to that. 


_ jand the restrictions against alienation and the exemption from taxa- 


tion run concurrently fir a period expiring on April 26, 1931. As. 
to the homestead, however, section 13 of the original Cherokee agree- 
ment declared that = during the time said homestead is held by the 
-allottee, the same shall be nontaxable.” Under this provision it is. 
plain that: the homestead of the allottee is exempt from taxation so — 
long as it is held and owned by him and that such exemption is. 
protected by the Federal Constitution on principles stated and 
applied iin Choate v. Trapp, supra. Manifestly, therefore, this right. 


of exemption from taxation can not be forcibly struck down i in whole: o 


or in parte and the act of 1928 must be considered as ineffective ins 


oe 


BBL o 4 "DECISIONS: OF THE DEPARTMENT OF THE INTERIOR — : oo 


7 so far as it purports SO +o do. While tie is true, it by no. means 
- follows that the allottee is entitled to select and hold under the act» 


of 1928 additional tax- -exempt lands, as that. would clearly a | 


both the spirit and letter of the statate.: 


It is to be observed, however, that. the exemption from taxation ea 
| attaching to the: 160 acres selected and. designated under the act of = 


1928 is broader in its scope than that attaching to the homestead — 


under the original Cherokee agreement in that the benefit of the 
| exemption inures | to the heirs and devisees of the allottee. In view 


of this it may well be that the allottee in the instant case, or others = 
similarly situated, may prefer the exemption from taxation extended — 


by the act of 1928 rather than stand on their rights. under the: — 


original agreement. — No legal reason is seen why they should not-be. — 
permitted so to do. As said by the. Supreme Court of the United 
States in Sweet v. Schock (245 U. S. 192), “the right or. privilege 
of exemption from taxation can not be taken from an allottee’s land . 
while he retains the title. Its surrender may not be forced from 
him but he may yield it in bargain for another right or privilege.” 
It follows from what has been‘said that the allottee here involved 
and other members of the Cherokee Tribe in like position, may do 
one of two things: First, they may retain the right of nontaxability 
attaching to their: lands ander the original agreement with the Chero- 
kee Tribe or second, they may if they so desire, waive that right. in 
favor of the exemption extended by the act of 1928, which may be 
accomplished by selection and designation. in the manner prpyeces | 
for therein, i“ | a 
Approved: 7 
Jos. M. pone 7 
. First Assistant Secretary. 


y : 





| OFFERINGS AT PUBLIC SALE—PARAGRAPH 15, CIRCULAR NO. 684, ; 
AMENDED © a 


_ [Circular ‘No.. 1207 1 


DEPARTMENT oF THE Inrertor, ; 
. GenErat LAND Orrice, 
Washington, Dd. GC: March 5, 1930.. 


Tae Sree OF THE » INTERIOR: 


Circular No. 684, approved April T, 1928: (21 L. D. 340), ositaie’ 


~ regulations for the offering of lands at public sale under-section 2455, i : aH 
Revised Statutes, as amended, The second eae eR -partgreph ooo 


15, of this circular, reads as follows: 


“No person will be allowed. more than one application under this “proviso, ai - - 


except, t that two or. more applications may be allowed to the same person if | 
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all the lands en adjoin the Same nods of land owned by the applicant or 

| _ included in his pending entry.. An application under the. first. proviso will. be 
rejected in all cases where the applicant has. purchased under section 2455,. or 
the amendments thereto, an area. which, when added to the area applied. for, | 


oR. ‘Shall exceed approximately 160 acres. 


Tt: 1s suggested that the paragraph be amended to rend as ‘follows: 


No person will be allowed more than one: application under this proviso, nor : 
for more than 160. acres, except that two or more applications may be allowed. 


to. the same person if all the Jands sought adjoin the same body of land owned 


by the applicant or included in. his pending entry; nor will one who has— pur- | 
~ chased lands. sold upon the application: of another under the’ proviso be per- 
- mitted to secure the offering under said proviso in his own right. of an area 
: exceeding the difference between that of the land. purchased and 160 acres: The 


oe purchase of lands under the. ‘proviso will not disqualify the purchaser as an 


applicant for the offering of tracts actually. isolated, provided the tracts sought, 


_ . together with the lands so acquired, shall not exceed 320 acres in area, nor 
- will the purchase of isolated tracts disqualify the: purchaser from becoming 


-an applicant for offering 1 under the prove’: a to. the same limitation as to 
aggregate area, | , : ; i 
The proposed amendment: is aacmed: necessary fob et reason ‘that 
the present regulation is somewhat. confusing in its operation and, 
there is no apparent. reason why a person should not be permitted to 
secure the offering of 820 acres so 0 long: AS not more than 160. acres 1s 
under the Proviso. | : a 
| C ©. ine : 
Apprereds - ue : Pit ast. sete. 4 
| aoe oun H. Epwanps, oe. 
— Assisant § coretary. | 


EXCHANGE OF LANDS IN SAN JUAN, McKINLEY, AND VALENCTA 
_ COUNTIES, NEW. MEXICO—CIRCULAR NO. 850, AMENDED | 


Insrrvortons: ee 
[Cireular No. 1208] 
DErPaRTMENT OF THE INTERIOR, 
Generan LAND Oncian, 


fe | 7 Washington, D. C., March 6, 1930. 
-‘Ruarsrun, Sanra Fr, New Mexico; SUPERINTENDENT. AT Easrorn 


“Navaso Agency, Crown Pornt, New MeEx100; ‘SoruRINTENDENT AT 


Zot AGENCY, BLACEROGK, New. Mexico: | 
The following three paragraphs are hereby sib tented for the ai a 
- ices paragraphs on page 8 of joint Circular No. 850, dated Septem- : 


ber 19, 1929 (last three paragraphs on page 283 as A occurs in vol- 


ume 49 of the Land Decisions), governing the exchange’ of lands : 
under the act of March 8, 1921 (41 Stat. 1225, ene oa 


: , 
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Privately: ceed or. State senaal: land 1 held. in. fee, mineral or onimineraly may E Teg 


‘ be exchanged. for other land, mineral or nonmineral, if they are of. approximately ee ee 
- -equal-value. Upon. the: filing of an application, a report. will be. obtained from 


the Geological Survey as to the. approximately equal ‘values mela coal, Oil, . et i 


‘gas, or other minerals of. the surrendered and selected lands. 


An affidavit: showing that the. land asked for: in. exchange . as" not: ee a 


_ claimed should accompany each application ; except that in cases where the land — 
ig. covered by an allotment, homestead, or desert entry, a statement. may be 


: . incorporated in the affidavit to the. effect that the claimant to such ‘land has 
. filed -an application to relinquish - or reconvey . the land to the. United States 


= “under. the provisions . of the act of March 3, 1921, supra, if such be the fact. 


‘3 Where applications are: submitted involviig the reconveyance or relinquishment 


a : : of lands selected by or ‘patented to individual Indians, such applications may. ne | : = 


id | considered. jointly and not. necessarily. as separate applications ; provided, 


‘such cases, the lands to. be poe in nee will, consolidate the noting 7 - 


of such Indians, | i nes 
The: lands selected. must, in 1 conjunction with ‘other property owned. by. ne 
: party conveying, be in’ a compact body, as near as may ‘be “possible, regardless 
of township lines ;, but no application will: be: considered involving liew lands in 
any township: wherein the selector owns no land, and where the: approval Of | 
such application will not affect: a; consolidation of. the holdings of the applicant 
in such township or townships. - Surveyed, unappropriated, and. unreserved 
land, except as. provided Pee the. preceding. paragraph, can be selected. 
| C6. Moorz,. 
06 omméssioner of di dhe : Cencral Land ‘Office. 
og ee On Roaps, a 
Commissioner of i nian, Affairs. 
"Approved: fk ast os 
ood OHN i. Epwarps, 
| _ Assistant Secretary. 


"EXTENSION oF TIME on. orl AND GAS PROSPECTING PERMITS— | 
| ACT oF JANUARY a3, 1930 a | 


| “Ineraversons- . 
[Circular No. 1200) 
- emer: OF THE Iyrertior, 
| GrenrraL Lanp OFricz, 
| | Washington, D. C., M arch ‘ef 1980. 
; REGISTERS, chon Scares Lixo Orriczs:) = 
The act of Congress. a J anuary 8, 1980. as Stat. 8), > 


fc Treads j as follows: 


| Be ‘it enacted by. the. Senate and House of Representatives of the United - on 
= “States of America in: Congress assembled, ‘That any oil or: gas’ prospecting permit. Pan, Stregee 
issued. under the Act of: February: 25, 1920 ( Forty-first Statutes, page 487 }, or 


~ extended under the Act of ae es 1922 (Forty-second aa page 358), | 
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| ot: as. farther: extended under the Acts. of April 5, 1926 (Forty-fourth Statutes, 
page. 236), . and March 9, 1928. (Forty-fifth Statutes, page 252), may be extended 
by the Secretary of the Interior for an additional ee ‘of. three years in his re 


: discretion. on such conditions: as he may prescribe. 


Sec. 2, Upon application to the Secretary of the Interior, and 1 subject to. nica 


intervening rights: and to the provisions of section 1 of this Act, any permit 7 . 


_ which has alfeady expired. because of lack of authority. under. existing law to 
- make further extensions, may mere extended for a cee of. three year's from the 
date of this Act. an SA atte ad Msg BS , : i 

~ Applications for ézionsions of time coming within the provisions. ea 
of this act will be governed by Order No. 338 of March 20, 1929 (52 
L. D. 580), and the subsequent order of May 8, 1929 (52 Ti: D. 584), _ 
and may be filed with the register of the district: land office or with 
the Commissioner of the ‘General Land Office, Washington, D. C. 
The application should give full and definite information. regarding a 
expenditure of money for development work under the permit and 
for reliable geological surveys of the lands involved. The showing 
must, be by affidavit and state in detail the amounts and dates of such 
3 expenditures, purposes’ for which made, and to whom the payments 
were made. If the permittee has secured geological surveys of the - 
lands, copies of the reports and maps thereof should be filed, Any 
other facts which the permittee believes will show equities in support 
of his application should be included in the showing. | 3 
In any case where the permittee has filed bond to protect. a surface 
clainvant of lands included in the permit, or because the lands are in 
a, reclamation project, consent of the surety to remain bound during 
the extension period must be furnished, except where the bond by its 
terms covers extensions of time that:may be granted. Also such bond 
as may be considered necessary and sufficient may be required condi- 
tioned on the abandonment, under the supervision of the supervisor 
of oll and. gas operations, of any wells drilled on the permit lands. 
. ©. C. Moore, Commissioner. | 


Runreeea - 
‘Ray Lyman Wievr, i 
. Seeretary. 


- JOHN TREANOR © 
Devided March 15, 1930 


Maine CLAIM—PaTant—PUBLICATION oF Norice—EXcEssive Crarces. a 


Under the authority imposed in him by section 2334, Revised Statutes, the a 
_». Commissioner ‘of the General Land Office may designate any newspaper | 


| published in a land district where mines are situated. for the publication. of 
_ mining notices and fix. the-maximum rates to be charged. for such. publica- | 
om tion, and that. officer. may. compel: a publisher. charging in excess of those. 


68]. DECISIONS OF THE. DEPARTMENT OF THE INTERIOR 57 
pearaas to. refund : the excess” “under penalty of. being barred from. n future . 
‘designation for failure to. do- S80. } | : ee 


| _Epwanps, Assistant Secretary: ” 
-In the adjudication of the mineral entry of J ohn Tmsaner: Phoenix | 


063617, the Commissioner of the General Land Office found that 
—. notice of application for patent had been published in the Miami 
re Evening Bulletin,.a daily newspaper printed and.published in the = 
ity of Miami, Arizona, from’ August 27, to November 6, 1928; that. 
publication Ms said notice, which occupied 98 lines of space, Tad cost 


_ the claimant $261.54; and that under departmental regulations pur- 


— suant to the mining laws the maximum charge oe for publica: - & : 


- tion of notice in the case was $98. _ | a, 
. By decision of January 8, 1930, the commissioner instructed the ; 
_ register of the land office at: Phoenix as. follows: | | 
-. You are accor dingly directed to notify. the publisher of the Miami Evening | 


Bulletin that the charge for. :publication is in: excess: of the rate established by 
the. Commissioner of the General Land Office under author ity of section. 2334, 


_ Revised Statutes, and that 30 days are allowed within which to. furnish suffi-. © : 
cient evidence that a refund has been made to the miner al claimant of $163. 54,02 


a in default of which and. in. the. absence. of. appeal. its. publication, the Miami. : 
‘Evening Bulletin, will be barred from the eee of notices hereafter issued . 


ee by your office. . 


The publisher ibaa once He tates “thats quae ae 10 years 


| = of experience in publishing land and patent: notices they have found — 


— that. many land attorneys do not agree on what the laws are regard- 
ing the number of times a patent notice shall be published; that 61 


insertions ‘were ordered, which made a cost of $261.54, whereas if — 


| ie only nine ‘insertions iad been required the cost. would have been. 
: $88. 50. He further states— we ) | | ‘ 


We inform all patent. publishers that: we do not iow the law and surely 
| the Commissioner. of the General Land Office does not expect us to interpret 


> the land laws to our customers. 


- Its not. clear that the Sabliceee fully understands the s situation. rt 
| _ Section 2334 of the Revised Statutes provides— Ree eee 7 
The Commissioner of the General Land Office shall also have power to estab- 


| lish the maximum charges for surveys. and publication of notices. under: this 
chapter ; and, in case. of excessive charges. for publication, he may. designate 


any newspaper published in a land district where mines are situated for the _ 


i publication of mining. notices in. cance district,, and fix the rates to be cae | 
by: ‘such ‘paper. les: . ae. hae oA : 
| In the mining roigalatjone of ‘April 1 che 1999 , (49 ic D. 15, 7 i; para- 4 
a graph 45), the commissioner. with the 2 approval of the department _ 
has prescribed— _ | : _ - 


og ae? . wk When. the notice: (of miner al, application for patent) is ‘published in 
a eeentd newspaper, nine consecutive insertions are necessary ; when in a. aim 
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newspaper, the notice. must” appear in each. issue. for. 61 consecutive issues. - 
7 (Parenthetical matter supplied. ] eS att oe Mott 7 


On June 18, 1924 (Circular No. ‘943, 50 ue D. 868), ne ane een 
sioner with the approval of the. departmerit: amended a portion of © 


- paragraph 89..of the mining uaa picaiies April 1, 1992, rs 
supra, so. as to read as follows: | ‘ 


The ‘charge for the publication ‘of notice of £ séplication for pane in ‘a ce 


"case in all districts shall not-exceed the legal rates allowed by the laws of the = 
~ State for the ‘publication of legal notices wherein the notice is: published, and. <2 


- In no case shall the charge exceed $10 for each 10 lines of. space occupied where. oe 


| publication is had in a daily newspaper, and where a weekly, newspaper is used. : 


as a medium of publication, $7.50 shall be the maximum charge for the game tae Oe 


space. Such. charge shall be accepted as- full ‘payment for pupae in each 


> issue of the newspaper for the entire period required by law. 


‘The appellant had atleast constructive knowledge of the ain - 
laws and the regulations thereunder. If the maximum charge al-_ 
lowed was too os the appellant, should have declined to eon the: 


: iotice,. | 
The decision appealed from i 1S) age cue oe - oe wee ae ee 


ya 
er aie 


-YAKUTAT AND SOUTHERN RAILWAY COMPANY — 
_ Devided Avr “il 29, 1929" 


Passessron-—RIAne OF “Way—iTpape | AND Manusacronise Sm —Apvanse, 4 
_ CLAIM—CoURTS—-PROTEST—ALASKA. | | - 


_Where the question of prior ‘possessory ‘eh ‘t6 public iaids has Wests rele- . ae 
- gated by. law to the courts a protest based upon allegations of prior and Sake, 9 


a ‘Superior rights: to the possession will not lie. | 
TRADE. AND. “Manvracrusina Stre—ALAsKA— ADVERSE cL arxi—Possusston— 4 
- CouRTS—PaTENT, : Ail ie. ae om 


The question as to whether one claiming | a trade and manufacturi ing ‘site in 
‘the Territory of Alaska under section 10 of the act of. May 14, 1898, or an 


- adverse claimant has a better and prior right of possession is. by the pro- 


visions of that section made determinable by the courts in an action to quiet — 


| title, and any patent issued for the land by the Land Department must be e 


- in accordance with the final decree of the court. 


: ‘Rasizoap Lanps—Ricut ‘OF Way-—TRADE AND.: Manuracruaine Srmm ALASKA, 


~ Allegations that. a railway company. had ‘not. complied with the terms of its.. o e 


| right of way grant over the. lands involved are. not material in considering | es 
.. its application for a. trade and manufacturing site for the same lands. 3 | 


-_ TRADE AND MANUFACTURING * _Sirp—ALAsKka—ApprtcarIon—Conponattons— Sa 
| RestRicrions—InpIREcT INTEREST. : ' ” 


‘Under the restriction in: section 10. of the act. of May. 14, 1898, limiting - 


person, association, or corporation, as the case may be, in the purchase ofa 
trade and manufacturing site to one claim only for any: such person, 


; _ association, ‘or: Soe an application by a ea must be denied 
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ae if a. , inajority interest: in it be owned by another corporation. which had 


ae acquired. a site. under. the act, or if ‘the. persons. holding. the. majority: e 


interest in the stock of the corporation applying for a site are also the. 


| _» holders: of. the majority stock interest in - another corporation. which had. yh tae 


” 


.. exhausted: its. rights,.and the applicant’s status in. this. respect is. to be 
-.adjudged as of the time of: the. eae o the pepEueeyonS sist? jee it es 


. Drxox, First Assistant Seeretary: : BOE pate g. POP 8 
June 24,.1925, the: Yakutat and ‘Bouithern’ aiiess iGompatiy, a 


a a : corporation, filed application, Anchorage. 06449, for a trade and ae 7 7 
_° ufacturer’s site under the provisions of Section 10 of the act of May = 
“14, 1898 (80: Stat. 409, 413), covering the identical. land included in. 


ae applicants grant. under section 2°of said act of a right’ of way for’. : 


terminal grounds, atc., 04567, designated Terminal Tract No. 1, map — 
and plat. of hie arene. approved by the Secretary ofthe Interior. i 


taal anuary 4, 1905. Supplemental. application. was filed Ju une 18, 1928, 
for an. ‘additional adjoining tract. : 

- Asaresult of a conference with’ aaplicants ears ee Ostebar 2 
10, 1925, the department exacted as a prerequisite to consideration of » 
the application a. relinquishment of the right of way grant of. Termi- 
nal Tract No.1. ‘The applicant has tendered such a relinquishment— 

Upon the express condition precedent ‘that it shall not become effective for any 


purpose. unless and until. the pending application of the: ‘Yakutat and Southern : 
Railway to purchase. the above-described. lands under: the provisions of section 


10. of the: act of Congress or. May. 14, 1898 (30° Stat. 413), for purpose. of trade 


and manufacture and. other productive industry, is granted and a certificate. of 
purchase issued therefor, ‘and the order: entered for the issuance of patent to 
said lands to the: Yakutat_ and Southern Railway. Pe ie ee 

The company in its application asserts” continuous possession and | 
occupation of the land in good faith for purposes of trade and manu- | 
facture and ‘productive industry since February 6, 1908. - Oe 
Me - September 11, 1926, S. A. Gee, filed a protest. alleging 3 in absense: ; 

“that the application ficliidés. lind he and his lessees have held, used 
and occupied in. undisputed. adverse possession since 1907, and: the 


applicant company’ is referred to therein as a subsidiary of Libby, - - 


a 7 McNeill and Libby. | ~The records of the General: Land Office show 
that. under application, J uneau 04797, Libby, McNeill and Libby, a | 


~ corporation, acquired | ¢ a trade and ‘manufacturer’ S site under. the . a 


| above- cited act. 


- By decision of November 24, 1928, the Commissioner of the General : . aie 


. ss Land Office denied the protest, holding: as follows: S gee 
The Yakutat and Southern Railway Company’ Ss right having attached. ta ie ity 


_ tract of land. claimed by Gee on January 4, 1905, the date of: the. approval of . a 
the plat of said terminal grounds, its rights thereto are superior to the rights of sgt ah aan 
Gee who claims to have used and occupied the tract since 1907. — en 


In view of the prior. claim of the railway. company to said tr act the. protest - ey 


-» Gee is hereby denied ‘subject to-the right of appeal to. the Secretary of the | 4 ~ -: 


> ie, “Interior, within 60. days arom ais of notice hereof. : 


a In view of the statement made by the aehesiant: that the Yakutat and : 
” Southern Railway Company is a subsidiary of Libby, McNeill. and Libby Com- 3 


- pany, there is some question as to whether or not the. railway - company. is 


. éntitled to a trade and manufacturing site under the act of May 14, 1898, as _ 
 gaid Libby, McNeill and Libby have exhausted their..right to make such an 
. entry. You are therefore directed to advise the attorney. for the railway. com- - 
~ pany, Mr. R. E. Robertson, Juleau, Alaska, that the Tailway company is allowed. ; 
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60 days from receipt of notice within which to show that no member thereof has ; : _ 


acquired title to any Jand under the provisions of said act of May 14, 1898, or 
to appeal, failing in which the trade and manufacturing site application hereby 
held for rejection for the reason ‘that it is not shown that the company is | 
qualified. to acquire title to said lands: under such act, will be. -Tejected. and . | 


closed. | 
From. this decision Gee fag appealed. | | 

The matters set forth by. Gee in support of Ries andl chiefly. | 
~ consist of allegations that the Yakutat and Southern Railway Com- | 


a pany has not fulfilled its obligations. as a common carrier; that it 


did not: complete. the road. under its grant of a right of way, and 
its grant is: therefore subject to forfeiture; that independent fish- 
ermen are denied access to applicant’s ies on the premises in 
controversy and passenger carriage and shipment of freight are 
refused such fishermen; that the railroad is used solely to carry fish 
and fishermen for Libby, McNeill and. Libby, and the statement is — 
reiterated that the applicant is a subsidiary of that company. The 
appellant contends he has prior valid rights by virtue of his con-. 
_ tinued possession of certain ground involved since 1907. _ 

In response to the requirements imposed upon. applicant. relative 
to its qualifications to acquire the land under its application, there 
has been filed two affidavits, one dated J anuary 8, 1929, executed 
_ by Edw. G. McDougall, who athtes he is president, of Libby, McNeill 
and Libby ; that said company “ did not own directly. or indirectly | 
any shares of the capital stock of the Yakutat and Southern Rail- : 


way at, the time said Yakutat. and Southern Railway entered the 


tract of land on Monti Bay in the Territory. of Alaska, under the act. 
of Congress of May 14, 1898, and erected a salmon cannery thereon.” 
The affidavit further states that the cannery was erected in 1903, is 


now owned by, the railway company, represents an investment of 


c $50,000, and is now and has been continuously. operated by the rail- © 
“way company. - The.other affidavit is executed by D. E. Hillyer, who 
states he is secretary of the applicant. company, and as such has 


.- possession and custody of its stock a book and knows the | 
_-- stockholders of record and— | 


| Affiant further says that the record stockholders of said Yakutat 7 
- and Southern Railway are as follows: oracer eg 


4 


887 a DECISIONS OF THE DEPARTMENT OF THE INTERIOR 61 = 


Nemes — | Shares 


| Philip Larmon____.-_---_ Settee: came pa aestieey eens mene |) ee | 
\Henry W. [5 (1 5 a PSs oe en ee ee Sete eee DUO: fs 

. M@ward G.. MeDovgdll 2228S ae ge ie ein 200 se 
D. E. SH yer see pee ae SR ace eres 200 | 
dD. W. Branch 1825 he a ee et 100 


- Affiant further says. that he has examined the stock: transfer pook of ‘sald = os, 
: Yakutat and Southern Railway and that it does not- appear: from said transfer i 
| ~ pook that. any" ‘shares of the capital stock of said company were ever registered 
- in the name of Libby, McNeill and Libby. : . He f.3 


The appeal of Gee from. the. commissioner’s action dismissing his : 


| - protest will first be considered. The protest is based upon a claim | 


by Gee of a superior adverse right to: part. of the eround involved = 


based upon possession and occupancy, and furthermore contains a_ 


bare assertion suggesting that the applicant is. disqualified | for the 


: _ reason that. it is owned and controlled in fact by Libby, McNeill and 


Libby, a corporation, which has exhausted its right: to acquire a 
trading site under the act. Se, 
It is clear that in‘so “far § as aie: commissioner undertook to inquire ‘ 

into and determine, whether Gee or the applicant. company had the 


better and prior right of possession to the land claimed by Gee, he 


was without. authority, as by the last paragraph. of section 10 such 


issues are to be determined by the court in aid of the. Land Depart- 


ment. That paragraph provides how all affidavits, , testimony, proofs 


and other papers required under the act, or by seeclatons pursuant © 


thereto, shall. be taken and how notice of. claimant’s applications 


marge be given, for a period of 60 days, and concludes as follows: 


ota 3e nd: during such period of. posting gad publication. or. within thirty 


ak thereafter any person, corporation, or association, having or asserting any . 
Ge adverse interest in, or ‘claim to, the tract of land or aby part. thereof sought 
to be purchased, may file in the land office where such application is pending, eae 
“ under oath, an’ adverse claim setting forth the nature and extent. thereof, and a 
| such: adverse. claimant shall,: within sixty days . after the. filing of such adverse 

| claim, begin. action to. quiet title in a court of. competent: jurisdiction within 

.. the District of Alaska, and thereafter no patent shall issue for such claim until 
the final adjudication. of the rights of the parties, and such patent § shall then * 
a be issued in conformity with the final decree of the court. = | 


7 In Hinehman v. Ripinsky (202, Fed. 625, 627, “certiorari ‘denied, a 
284. U. S. 759), the Circuit Court of. f Appeals for the Ninth. Cireuit: 
said that this ‘statute—_ oe 3 


. oe F has in purview; no doutit,. adverse deniaers ona are , seeking title CRs | 
. from ne: Cenc to: the same parcel of Government. land, and it is: incum- ; 


bent upon the contestants to. show by what right they respectively claim -superi- 


_ ority each over his adversary. The final’ judgment of the court will determine — | 
the respective rights of | the parties, and. the final patent: is made dependent oa 
upon the result: of such adjudication. The statute has its prototype in the. 


statutes providing for the acquisition of mineral lands.. Section 2326, Revised . ie 


7 ly 2 
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as Statutes, provides for an gelion of the kind. in. case. of contest between appli: mt se 


, cants for the same tract of mineral land. 

_ The department has held that the Prrerer of a. ‘court under 

the above-quoted provisions of the Alaskan act on the question of | 
the right of possession is binding upon the department ;. Crary Vv. 


7 Gavigan et al. (86 L. D. 295), Price et al. v. Sheldon (45 L. D. 555), | 
and that. Congress by. this legislation has evinced 4 general design : 


oe to have issues between adverse claimants: adjudicated in the local 


courts: Low et al. v. Katalla Company (40 L.. D. 584). In the case 
- of rival mining claimants it is accepted as settled law that. a protest 


: dg only to the officers of the Government, challenges only. the appli- os 


-cants? claims, and. in no manner brings up for consideration any 
 elaims of the protestant. Poore v. Kaufman: (119 Pac. 785, 787), — 
Wight v. Dubois (21 Fed. 693) , Barklage v. Russeli (29 L. D. 401). 


- Both the applicant and Gee are asserting rights in the character. OL: 
-.oceupants of public lands. It is the department’s. view, therefore, — 

that Gee under the provisions of section 10 above quoted. will have. 
the opportunity and. must assert. his Possessory, claim i in | the manner 
provided i in that section, > er te | 


Where, as here, the question. on superior possessory ae ve been * 


relegated by law to. the courts, a protest will not lie. based upon 
7 allegations, of prior and superior rights to the possession. 7 
Neither are the allegations that the railway company has not com- - 
plied with the terms of its grant of a right of. way upon the lands 
involved material in considering its application for a trade and © 
manufacturer’s site; these allegations would have some bearing on 
the question whethér protestant could initiate a valid possessory right 
by his actual occupation of the ground, and would seem to be a ques-_ 
tion that could. be raised in the proceedings by an adverse claim, 
but if material here in considering the protest, it is sufficient to — 
observe that no circumstances are alleged by protestant tending. to 
_ show that the grant as. to Terminal Tract No. 1 reverted to the ~ 
United States “without further action or ‘declaration ’ ” within the = 


. | | meaning of section 5 of said act (U.S. CG. Title 48, section 415). 
It is true, allegations tending to show that applicant 3 is not quali- | 


- fied to. acquire a trade and manufacturer’ s site are proper as a basis 
for protest. The bare assertion, however, that the Yakutat and — 


a ‘Southern Railway Company is a subsidiary of Libby, McNeill and 


i“: Libby, and statements to the affect that the operations conducted on 


the land are those of the latter company when taken with the admis- 


- sion of the applicant that the latter company has a lease’ from year 


2 to year on the buildings and improvements. on. the premises are not 


sufficient to entitle the protestant toa hearing. The protestant with 


— ‘precision and fullness must allege facts. upon. which he rests his oe. a 


. allegations in order that the ene may be advised with, reason-. 
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Soe ae sane of ihe. cause: of action against, which he is. called to | 
defend. Yard ét al. v. Cook (87 T.-D. 401). De 


For the reasons here: stated, the: commissioner s. : action n dismissing 7 


; the protest is’ affirmed. - : — 
Notwithstanding the. ndulitenty6 of the’ ciptoteat as stateriente : 


| ‘that have. been made:as to: disqualification of the applicant:com- = 
. pany are such’ as to. require a -proper showing that such disquali- Sis 


see fication” does: not exist. - In’ addition ‘to ‘the: assertion mentioned of. oo 


Fe protestee, the Acting’ Secretary of Agriculture in his letter: to’ the de- — . 


“partment of October 29, 1924, relating to this. application stated: 


_ “The applicant it is andeetcod is a subsidiary of Libby,. McNeill _— 
_--and. Libby. Packing Company; which owns: all of oe stock eee the .: “e.3 
| wallyay: company.” os 


Section 10 of the act of May 14, 1898, provides: oh, - aad 


‘That any: citizen of the United States twenty- one years of age, or. any y associa- 
Hon of. ‘such citizens, or any. corporation. incorporated under the. laws: of, the 


‘United States: or. of any: State. or: Territor y: TOW. ‘authorized by law.to hold lands’ * 


in ‘the. Territories, hereafter in. the. possession, of: and occupying public. lands 

in the District, of Alaska in good faith for’ the: purposes of. trade, manufacture, a 
‘or other. productive industry, may each: purchase. one, claim only not exceeding 
eighty eon of such Jand- for any. one oe association, or _ Sotporation, 
e ~ (Italics supplied. Je ; 3 


The tenth. ‘paragraph: of. aection 4 Ge the deddhctia relatitig to 


‘applications for trade and manufacturing sites reco this section (45 
TL. ‘D. 297 241), provides— ite: 28 | 


In case the. application is made for ane benefit of an association: or -corpora- 
tion, it, must: appear that. each member thereof has not entered or poured 
title to any land entered under the provisions of this act. | 

~The department: in ‘the cage of Citizens Light, Palen and Water 
Company (50 lL. D. 834), has held that this regulation does not go 


_ beyond the. requirements of the act; that it is in harmony with the = eee 
tule of administration applied in respect to ‘similar. provisions. con- 


‘tained in other public- land laws and isa tule to secure compliance 


with a law that permits but one exercise. of. a. right; that the ‘pur. 


“pose and policy of such a law i is violated by the exercise of the right. 
~ as an individual and another exercise of the right by a corporation of - 


oe ‘which the. individual i is a member. le was, nevertheless, held. under © 


| o ‘the principle de minimis non curat. lew, that. a corporation. would. 
not be denied the right: to. acquire a site under the act. because a 


a minority interest, of its stock j is owned by stockholders. who are also : = ; 
. holders of minority stock i in another corporation: that had | acquired were 


ph : | ‘title to public lands under: the act. 


It would be, however, in flagrant eeeoard: of the mestriction | in 


= . ; the act ‘and the regulation above mentioned. to extend the exception - 
tke to a ‘corporation which had oe for a site, where the eioeey 
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y interest. a its stock is owned by another cor poration hich had ac- 
- quired a site under the act, or where the persons holding the majority. fe 


: Interest in the stock of the corporation applying for a site, are also’ 


the holders of the majority stock interest in a corporation which had | : 
acquired: a site under the act. It is not believed that ’the inhibitions 


of the act are avoided by the fact that the two corporations. are 


> _ separate’ legal entities. The courts have recognized the rule that 7 


where the necessity exists they will look beyond the corporation to 
the individuals composing it. MU cKinkey v. Wheeler. (180 U. 8. 680, * 
7. 636), and cases cited. Ss 
The affidavits of Messrs. MeDoualt me Hillyer ee cone ; 
| sidered: amount to no more than an allegation that no. stock of the ©: 
applicant company is registered in the name of Libby, McNeill and — 


i Libby, and that the latter did not own directly or indirectly any © : 


| shares of the former at the time a its nee and pcupen of the | 
Jand in 1908. , 
‘The department ail take aul Baties ‘e the fact that stock 
- ownership can be transferred and held without the transfer being. 
recorded on the stock books of the corporation | issuing the stock. 
| Furthermore, it isa familiar and long-standing rule that an appli- 
-cant’s rights are to be adjusted as they were at the time of the filing 
of his application. to make entry. Pfaff v. Williams (4 L. D. 455, 
457); Walliams v. Clark (12 L. D. 178, 175); Patrick Kelley (11 L. ; 
_ D. 326, 328) ; Goodale v. Olney (12 L. D. 324, 825) ; Rice v. Lenz- 
shek (13 L. D. 154); #. S. Newman (8 L. D. 448, 450) ; McDonald 
v. Jaramilla (10 L. D. 276, 278); Clark v. Mansfield (24 L, D. 343, 
348) 3 Smith v. Longpre (32 L. D. 226, 228); Mathison v. Colguhoun 
(36 L. D. 82, 84); West v. Edward Rubledge Timber Co. (210 Fed. 
189, affirmed 221 Fed. 30) 5 Ard v. Brandon (156 U. 8. 387). The 
observance of the rule ; in this case is clearly. necessary in order that 
the restriction in the act under consideration may be made effective. 
“The showings are therefore adjudged insufficient. The applicant 
: ‘is called upon to furnish further verified statements ftom persons 
cognizant. of the facts of which they ‘speak, showing the present. 


_ total number of shares of Libby, McNeill and Libby, the number oe 

[= shares of such stock, if. any, owned | by each and every person. awho a: 
is now represented to be a record stockholder of the applicant com- 
“pany, and a further statement as to the nature and extent of. the 


interest, if any, that ‘Libby, McNeill and Libby had in the shares 
of stock of the applicant company, at the date said application was 
- filed. Upon failure to file such showing within. 60. days from the — 
2 Se a of notice of this decision, the application will be rejected. | 


a | 
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| YAKUTAT AND. SOUTHERN RAILWAY COMPANY (ON 
| REHEARING) | 


| Decided Mar ch 18, 1980 


Trap AND Manuracrorrne Simp —Anasica—Conporatioss—Inpitecr Inrmus— 
. LAnp DEPARTMENT. ee ot oe in | ae 
7 When the question arises as 5 to: whetew a: public-lana statute. is: cousht to ‘be 
_ . circumvented by the legal fiction of Separate entity between a corporation 


a | and the. parties holding the substantial beneficial inter est therein, the Land | as 
| - Depar trnent has the power to look through the web of the artificial corporate = 


entity for the: purpose of discovering the real: parties in interest. 


TRADE AND MANUFACTURING Srre—ALasKa~—Ratnoap Lanps—RiceT OF War— 7 ee 


- RELINQUISHMENT. | | Lae ey mo 
‘Gand within. a right of way grant for ‘terminal purposes: that has not been re- 
_ Lnquished or. forfeited is not public land, and can not,. therefore, ‘be. ‘selected ee 
as a trade-and. manufacturing, site. under section. 10. of the’ ‘act of. May, 14, a ea 
1898. | a ; 22 aa aha ot ee ae | 
Ramnoap ‘Lanps—Rieu? ) (Wax Reis qutstiaenr—Yonemrvone—WaT- 7 
| ‘DRAWAL-—NATIONAL Fouts, oo ee : : | | 
7 A blanket withdrawal. of public lands. containing al saving elause that it i is. 


eeee male subject to valid existing rights so long as legally maintained. does not. : - 
=. attach to lands embraced within a prior right of way grant that has‘not. 


Marts been relinquished or forfeited,. but. such. ‘withdrawal will become: effective | 
- -e6 instanti. as to those lands. ‘upon. relinquishment. or. forfeiture of ‘the: erant. 


mst “Drape, AND J MANUFACTURING Srm—ArasKa—Navioat Poxnsrs—WrrnpRawat— , 
STATUTES. eek. adi | 


- Section 7.of. the act of May 14, 1898, which riakes t the ‘act Eanaoplicasle to o lands 23 — 
oars : within a military, park, Indian or other reser vation in Alaska precludes the 
selection of lands within a national forest. or other reservation for trade and- - 


“manufacturing purposes under section 10. of that ‘act. 


- RAILROAD ‘Lanps—RicHT or Wax—Atasei—Warapnawat-—Rucrwquiseiten— ay 
- ForrmrurE—NaTiIon aL Forests—Town : SITES... a 


7 Where: lands: are excluded. from a national forest withdrawal and ‘simultane- . | 


- ously: included within. a- town. site. withdrawal, . the later withdrawal will | : . i 
attach immediately | upon: veliquishment or upon reversion to the United: 


‘States. by forfeiture of lands which had been. excepted. from the operation | 
Of the first withdrawal because of prior valid appr opriation. - 


RarrRoaD Lanps—Ricut or War—Trape AND | MANUFACTURING ‘Sum —Acasica— 
- PossesstoN—Ocourancy. | a ae ; 7 ee: — 


~ Actual possession and use for ‘tiadé: ana manufacture of lands: within’ an. @x- o ‘ . 
| isting grant of right of way for’ terminal and station grounds by the grantee pay, 
ean not upon reliquishment, of the gr ant be: considered ’ as ‘possession and use 


1898. . 
| -Epwanps, Ventanas eres 


fora trade and manoreete rns. site’ under section 10 of the. act of May 1 14, 2 a 


. This i is a motion filed by the. Values: and: Scihew Railway ‘Con: — a 


: ae ee for a rehearing’: of: departmental: decision of Aprik.29;1929 58 on 
es D. 08), rejecting its pplication: Pearse 06449, filed du une. 24, A Te 


18607—81—vor. 585 
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os 1995, ‘for a trade and manufacturing site under section 10 of fe act. 
of May 14, 1898 (30 Stat. 409, 418), unless the company filed certain’ 
a awcon therein specified relative to the interests that Libby, | 


McNeill and Libby, a corporation, had in the shares of the applicant 
company, and also. relative to the interest that the record stockholders 
of the applicant company had in the stock -of. Libby. | McNeill and 

Libby at the date of the filing of the application. a? = 


The facts and circumstances disclosed by the record, Bere nGu oe 8 


statutes and other matters judicially noticed bearing upon the merits — 


of this application have been considered de novo, and certain of them. ; 


sufficient for the proper disposition of this motion and. ayoleno ae 


will be stated. — 
. January 4, 1905, the department ander: section D of ihe act es May 


44, 1898 (30 Stat. 409), approved a map of definite location of the - 


“ Yakutat and Southern Railway Company of its railroad from Monti _~ 

- Bay to Setuck River, Alaska, and also a map of terminal grounds at =~ 
Monti Bay, the latter containing 59. 974 acres. In accordance with 
regulations of the department these maps. contained certifications | 
by the president of the company “that the said railroad is to be 
used as a common carrier of freight and passengers.” The applica- 
tion for the trade and manufacturing site under consideration covers 


the land granted | as terminal grounds and an additional rectangular 


contiguous tract not within the grants, mentioned 16.11 by 3. 19 chains, 


in all about 68.36 acres. oe 
| Continuous possession in’ good faith ‘of the land appliéd- for is. 


| alleged for purposes of trade and manufacture and. other Dypenetive va 


industry from February 6, 1903, to date of application. | 
The land applied for was hrown: into the Tongass National For- 
est as enlarged by proclamation of. February 16, 1909 (85 Stat. 


9996). That. proclamation contained the provisos it “ shall not be 


so construed as to deprive any. person. of any- valid right i? 


i acquired under any act of. Congress: Relating, to. the Tervtory of a | 
_ Alaska,” and further provided— 2 | | : re 


_.. The withdrawal made by this pr oclamation: shal, as: to. all lands Sens are 
at this date legally appropriated under. the public land: laws, or reserved for . 
= any public purpose, be subject to,. and shall not.. interfere with or ‘defeat. legal or. 4 


rights under. such appropriation, nor prevent the use for such ‘public purpose 
of lands so. reserved,. so long as such appropr iation is legally maintained, orsuch 


eM reservation remains in force. ~ (Italies: supplied.). 


By Executive order of ‘August 30, 1927, oe was ecaed trait a 


i the Tongass National Forest certain. tracts, one of which, as platted. is; 
Pf according | to. the description. contained. in. the order, excludes the ~ 


Jie. tract applied for not within the terminal grant and Are all but. about co 
tt 24.30 acres: of. that g grant. ‘The last ‘Par acrep ee of the: order reads : 
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- Subject to valid existing sights, fhe: lands excluded fon the national forest. 7 


| te this order are hereby reserved to. be disposed. of.for town-site- purposes as. 


-. provided by section 11 of the act of March 8, 1891 (26 Stat. 1095), and: the a 


ra . act of May 25, 1926 (44 Stat. 629). ie” . 
| ~ ‘Under section 7 of the act of 1898, supra, it is eee “ “That : es 
this act shall not apply to any lands within the limits of any tt a 
tary, park, Indian, or other reservation unless such right. of Way oe ate 


~ shall -be provided for by. Act-of Congress.” . 
By letter of March 20, 1912, the Secretary of t the intebion salied | 


“7 upon the Yakutat and Southern Railway Company for a. statement a 


-as to whether the. road was being. operated as a common carrier. — 


The company responded with a petition to surrender whatever rights °e 
it had acquired theretofore in exchange for a right of way fora — 
- tramroad under section 6 of the act of 1898. Under the provisions_ 


_ of section 1: of the act of February «1, 1905. (83 Stat. 628): the Secre- s : 
tary of Agriculture was. -vested with. jurisdiction: to pass upon stich — 


petition, and as the result of the reference to and consideration GP eee 
_ the petition: by. him, such a, permit was granted in 1914.° | Subse- _ sO ee ee 
quently, the conipany appears to have been sold:and reorganized, and 


- the proposal to relinquish the right of way grants was repudiated - 


7 ‘by the company. On May 18, 1920, an amended charter under the 


. . laws of Washington was granted changing the: name to the Yakutat r oo 


and Southern Railway. and enlarging the number and changing the — 


personnel of the trustees. . On March 238, 1925, under precedent. ite SS et 


| Pe approval of the. department, the company was notified to the effect’ : 


_ that unless: it relinquished its grants, proceedings would be recom- 
“mended to forfeit the same. This order was largely predicated'on 
| reports from the: Secretary of. Agriculture and Secretary of the ne : 
Interstate Commerce Commission, quoted in such letter, which to- 
gether considered are to the effect that the Yakutat cad Southern 
-. Railway, then. applicant for grants of additional railroad rights - of. 


Way, was’a. subsidiary. of Libby, McNeill and Libby ; that the sole Bagi de 


: purpose and use of the railroad constructed was to haul fish to its — 


| : “canneries, one of the largest: being at ‘Monti Bay; that. it ‘did not — i- : 
is “engage in transportation. for: the public, and its tariff had” been at 
~ canceled on August 12, 1924. ‘Suggestions were made to the com- 


yon pany. that jt might legitimately obtain rights to the land by invoking — aa 


the provisions Of section 6 of the act of May 14, 1898, providing: a 


tor tramways and. necessary grounds for stations, ate: or the proyi-. 


sions of section 10-of said act pr oviding for the sale of not. evil a 


ne 80 acres. for. trade. and manufacture or other productive industry. _ a aes 
“Acting upon this. suggestion. the application for a trade.and manu- he eee 


- Eerie site, was filed and several modifications. of the order of ae 


“March 93, 1925, were made, culminating in-an_ understanding. be- - as i = 


— tween, the department 2 and. conferees for. the. gompany. reached ue Bes 
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October 10, 1995, whereunder the company was iaquieed to relinquish | 
only the. Corninal tract as a prerequisite to the consideration of a 


trade and manufacturing site application for the same land without 


prejudice to the Government to proceed against the remainder of the 
right of way grant, it being further understood, that the application 
should be placed in the regular channels for approval, if no further 
objection of record pepe: the. view being a by. the - 
department— os | _ 7 

‘That upon the statements made, ree so ‘far as: ‘the. record shows: asta 10, 


1925), there appears to be no reason why the trade and manufacturing applica- a 
tion of. the said company should. not be favorably considered, provided the > 


—-. -econpany relinquished its rights under the Terminal Ground No. 1, approval, such . 


_ Yelinquishment to become effective only if and when the trade and manufactur- | 
ing site application is approved, and patent. therefor issued. ae 
_ The application fora trade and manufacturing site 1 1S. nade with- | 
| out waiving and. expressly reserving its right to Terminal Tract No. 
1 for railway terminal purposes,” and a relinquishment. of its. termi- 
nal tract filed in connection with the application is tendered. “ upon. 
the express. condition precedent. that it shall not become effective for 
any purpose unless and until the pending application of the Yakutat 
and Southern Railway. to purchase the above-described lands under 
the provisions of section 10 of-the Act of Congress of May 14, 1898 
* .# * is granted and a certificate of purchase issued therefor and 
the order entered for the issuance of. Belen to said lands to the 
Yakutat and Southern Railway.’ ts bai ; a 
_. Farther consideration was given. dis foplication: ae reason of 
- certain protests filed against its allowance and notice was taken of 
~ the fact that Libby, McNeill and Libby had applied for and obtained 
a patent on June 25, 1924, for a tract in Alaska under’ section 10 of — 
the act of May 14, 1898, for a trade and eas site. ean | 
Las 10, provides— a 7 | 7 1%, 


| ‘That any citizen of the United States twenty-one years ‘of age, or any associa- S 
tion of such citizens, or any: ‘corporation incorporated under the laws of the. 


2 United States or of any: State or. Territory. now authorized by law. to hoid lands . 


ins the: ‘Territories, hereafter in the possession of and occupying public lands. in 


- - the district of Alaska in. good faith for the purposes of trade, manufacture, or 


other productive industry ae y each’ purchase one claim only not exceeding: 
eighty acres of such land for any one person; association or corporation,. at two i: 
dollars” and fifty. cents. per. acre; aetes (italics: supplied.) - Aeeee oO 
77 In view of the provisions of section. 10 as. above set forth, aiid ties 
7 aa frequently heretofore applied by. the department. and courts of 
- equity, reflected in Rule 4 of the regulations relating to trade and 
manufacturing: sites (45. Li. D.: 227, 240), that when there is a ques-— 
tion whether a’ statute is sought. to.’be: circumvented by the legal © 
fiction of ‘separate ‘entity between ‘the corporation and the Laide 


ren holding the substantial beneficial interest oo there exists: the - 


7 581° ae ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR OO. 


- power to. look ahevaoh the w eb of the artificial eotporate mete pace 7 


find the real parties, the commissioner required the applicant com- 


_. pany to show “that no member thereof has acquired title to any = 
 Jand under the provisions of said act of May 14,1898.” Certam ~~ 
showings made in response to this requirement with the record were 

_ referred by the commissioner to the department March 7, 1929. In _ 
the department’s decision here. sought to be reviewed certain addi- -, 
tional and more specific showings were required, and part. of such — 
requirements have been responded to sufficiently. Upon the showings | 
_ as they now stand, it appears that no stock is registered on the stock > 
_ books of the applicant j in the name of Libby, McNeill and Libby, that. 
none of such recorded stockholders have heretofore in ‘proper person © 
sought or acquired any title under the tr ade-and manufacturing act; © 
that all of them own collectively not.more than a small interest’'in 
the total stock of Libby, McNeill ‘and Libby, that Libby, McNeill and ~ 
Libby. had no interest. in the Yakutat and Southern. one), coe = 


pany at the time first] possession is claimed in 1903. 


The applicant, however, has not. directly or explicitly Fetoonded. 


fe the requirement laid by. the department that a statement be made 
‘as to the nature and extent of the interest, if any, that. Libby, 


MeNeill and Libby has in the shares of stock of the applicant com-. 


pany. at the date said application was filed.” It is noticed, however, 


in: the motion presented, it is stated arguendo, “In fact, re appli- | 
cation was filed on the suggestion and advice of the department with - 


- full knowledge of the fact that Libby, MeNeill.and Libby, at the time 


the advice was given, owned or controlled the entire capital stock of — 

ihe Yakutat and Southern Railway,” and as evidence of the truth — 

of this assertion that the department had notice of the interest of _ 

_ Libby, McNeill and Libby: in the: applicant. company, the motion oF 
repeats the quotation. from the report of the Secretary of Agriculture tee 
_ of October 29, 1924, reading, “ The applicant, it is understood, isa =~ 


subsidiary of Libby, MeNeill and Libby Packing Company, which 


owns all of the stock of the. railway company.” It should here be 
_ mentioned, that the applicant company has never denied this state-- 
~ ment of the Secretary of Agriculture. The applicant, however, in we 
e addition to contending that the Yakutat and Southern Railway ie oo ee 
an independent right, to acquire a. site,. irrespective of what Libby, _ 
McNeill and Libby acquired, also contends that the qualification Of, 
the former must be pei udzed: as of the date * the: initiation of a 


possession in 1903. 


‘The statements: of the: company as to stock: ownership manifestly. cae 
are not incompatible with the fact that such company is a subsidiary 
_ of Libby, MeNeill and Libby or that’ the latter owns all of its stock. 7 

. _. The failure to deny the charge or disclose the actual relations be- 2. 
oe tween the two companies in this respect impels the conclusion that | 


ors: 
ar ~ 
2 
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the deyatenents is now dealing with a subadiany: of Libby, McNeill” 


and Libby which controls its policy and business, and owns its stock. 


It has been held as to similar grants of rights of way for railroad .— 
_ purposes, that. the grantee takes a limited fee title on condition of | 
reverter on failure to use the land for purposes stated in the grant... 


EL A. Crandall (48 L.. D. _— Rio Grande Western Ry. Co. v. 
— Stringham (239 U.S. 44,60); U.S. C. A., Title 48, Sec. 934, Note 6. 


Le The grant has not been: relinquished and ie has tot been. determined wee 
that it has been. forfeited. The land within the terminal tract at °— 


the present time is not public land subject to sale and. disposal under 
the general laws or section 10 of the act of May 14, 1898. No valid 


application under said section can therefore be aiader forthe land. nao 
_ The application of the company is no more than a proposition to _ | 
exchange its base, limited fee title, for an absolute fee simple title. 


It would seem ander: the provisions quoted in the forestry with- 
drawal as to the land not excluded therefrom, upon extinguishment 
of the terminal grant the withdrawal would attach, and under sec- 
tion 7 of the act of 1898, an application under section 10 thereof 
_ would be interdicted ; that as to the land excluded by the Executive 
order of 1927 upon relinguishment or upon reversion of the land to 

the United States by forfeiture, the simultaneous reservation for 
-town-site purposes upon oxdlusion. of the land from the forest would 
become effective. The proposal here in order to ‘avoid such legal 


‘results is to impute an occupancy and possession under the trade and — 
manufacturing site law to the Yakutat and Southern Railway initi- 


ated prior. to such withdrawal, and assume a continuity of such — 
- possession and occupancy. to the present time when it is clear that 
_ its right to possession. rests entirely, as to the land within the ter- 

minal tract, upon its title under the railroad grant, and to act upon 


the theory, ‘notwithstanding it prima facie appears that the owner- _ 
ship and control of the railroad corporation is in another corporation oa 


that has exhatisted its rights, that the two are separate entities. — 
| - Authorization of the issuance of a patent. under the facts and clr- 
- cumstances for a trade and manufacturing site; whether before or | 


| after a relinquishment of the terminal grant: became effective appears 


to be of very doubtful legality or propriety. The application, there- ay 
: for e; her etofore held for Be as will be. bec rejected. | 
: oe iM otion, denied, 
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; -YAKUTAT AND SOUTHERN RAILWAY COMPANY | 


Petition: for: exercise bof supervisory auth ane’ in ie « case of Yak. 
—utat and Southern Railway Company (53 I. D. 58, 85); denied oY 
Assistant Secretary. ae roe 23, 1930. : 


‘SALE OF REINDEER IN ALASKA 
| Opinion, sprit 2, 1930. 


“ ALAgK A~ReINDEER—STATUTES. 


‘The general provision contained | in pr ior - appropriation acts ‘authoriaing: the a 
-sale of surplus male réindeer belonging to the United States in-the Terri- | 
tory of Alaska was not repealed by the mere failure to continue it in: the : 
| latest: appropriation acts, but the proceeds derived from such sales can not 


be used to augment. the specific appropriation contained-in the later legis-. 


: - lation for the support of reindeer stations and. for the ¢ care and ae 
of the reindeer. industry. , 


ALASK A—Remnpese—Ex OFFICIO Conrsstonen—It URISDICTION. 7 - 
Authority of the Governor of Alaska, as ex officio commissioner of that Terri 7 
tory, to- sell surplus male. reindeer belonging to the United States ig one 
- of the powers and duties pertaining to the reindeer of Alaska that was 
-vested in that official by: transfer from: the Commissioner of Education. by 
_ the act of. February. 10, 1927, but that authority does. not extend ne the 
sale of female reindeer. _ 
ALASKA—REINDEER—PAYMENT. 7 | ie | x 
The proceeds. derived from the sale of male eines eSioneine to the United | 
_ . States in the eee of Alaska are to be Capone” in the Treasury of the 
United States. ~~ . tea 
ALAR —RerNpeue-—Narives—Bx Orrrcto Commissioner —Rugutarions. 
‘The Governor of Alaska, as ex. officio commissioner. of. that Territory, has pA 


the power to regulate relative. to. the sale of reindeer belonging to the - 7 


natives with. a. view. to proper protection. and. conservation of their. props 
erty and the. promotion of their general welfare. - 


ALASKA—REINDEER—NATIVES— RESTRICTIONS. | 
- Except as. specified in. contracts with apprentices, the. sale. of. one meindiesn 
_ owned by the natives of Alaska is without restriction, but female reindeer. 


may be. disposed of only ‘upon the written approval of the general super: 
_ visor of the Alaska Reindeer Service. | — , 


on FINNEY, ‘Solicitor: . 


‘Under date of Mauch 1, 1930, Mr. eae ie ‘Kgatat- | 


| ant, submitted certain correspondence, and exhibits relative to. the _ 


sale of reindeer i in Alaska, with request. for my opinion as: to. whether: . 
Governor Parks may sell. male or female reindeer, and for what | 


"ty: purpose # the money may be used. - 
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row many years. the al AeoropaueR acts aie a provi- 
sion authorizing the sale of surplus male reindeer belonging to the 
Government. These provisions were carried into: section 389, title 48 
of the United States Code which reads as follows: 7 


At reindeer owned. by the. United States in ‘Alaska shall as soon as prae- aN 
ticable be turned over to missions in or natives of Alaska, to -be held and used 
by them under such conditions as the Secretary of the Interior shall prescribe. 
The Secretary of the Interior may authorize the sale of surplus male reindeer . 
and make regulations for the same, The proceeds of such sale shall be turned. 
into the Treasury of the United States. The Commissioner of Education is 
_ authorized to sell. such of the male reindeer belonging to the Government. as. 

he may deem advisable and to.use the proceeds in the purchase of female 
reindeer belonging to missions and in the distribution of reindeer to natives. in 
those portions of Alaska in which reindeer have not yet been placed and which 
are adapted to the reindeer industry.. (Mar. 4, 1907, «. 2918, See. i o4 Stat. 
1838; May 24, 1922, c. 199, 42 Stat. 584: Jan, 24, 1923, 42, 42 Stat. 1205 ; 
June 5, 1924, Cc. 264, 43 Stat. 427; Mar. 3, 1925, c, 462, 43. Stat, 1181.) — 


The last sentence above quoted was repeated in the appropriation 
acts of May 10, 1926 (44 Stat. 458, 492), and January 12, 1927 (44 
Stat. 934, 968). The said. provision was omitted from the approprie= 
tion acts for the fiscal years ending June 30, 1929 and 1980. 
By order of. October 8, 1929, issued under authority of the act of 
‘February 10, 1927 (44 Stat. 1068) , all powers and duties pertaining 
to the cerndeee of Alaska then under the jurisdiction and control of 
the Commissioner of Education were transferred to the Governor | 
of Alaska as ex officio Commissioner for Alaska. i: 
~The United States Code is declared -to be only” prima facie evi-. 
dence of the laws of the United States general and permanent in 
their nature in force on December 7, 1925. The mere fact that for 
the last two years provision was not contained in the appropriation 
acts for the sale of surplus male reindeer does not in my- opinion have 
the effect of repealing that portion of prior law authorizing such 
sale. But it does have the effect of preventing the use of the money 
received from such sale to augment the appropriation for the benefit 


of reindeer stations, instructions of natives-in the care and | manage- _ 


- ment of reindeer and all necessary miscellaneous expenses in connec- 
-. tion with the reindeer industry. The ‘appropriation act of March a 
4, 1929 for the year ee June 20, 1930. sd Stat. 1562, oo) a 


provides— | 


| ‘Reindeer for Mia sica © “For ‘fhe: ‘support of qeideet eons in “Main and 


~ instruction of Alaskan natives in the care and management of reindeer, includ- 


| ing’ salaries. of necessary employees in Alaska, subsistence, clothing, and other — 
: necessary personal supplies for apprentices. with. Government. herds, . traveling 


expenses of employees, purchase, erection, and repair of. cabins. for. super visors, 


‘herders,. and apprentices, equipment, and all other necessary miscellaneous - 


expres us 800, to be available ase: 
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To ‘allow. the use of money received. from: cele af pre eau fe aes 


_ to the Government in order to further develop the. industry for the © 


on benefit of the natives would be in effect. augmenting the appropria- 


- tion. That is not permitted except by cn sea Renee aurllority — 
17 Comp. Dee. 712; 7 Comp. Gen. 391. | 


Therefore, I'am. of. opinion that. the Governor ae Algeka: lee “aiid. ox) 

4 authority to. ‘sell: surplus male reindeer belonging to the Government, 

_ and that any money received therefrom should be deposited in the 
Treasury of the United States. I find no’ authority for the sale. 7 2 


- female reindeer belonging to the. United States. 


. The correspondence submitted: indicates that the pees “ | : > 


: more particularly to reindeer of the natives. Upon examination of — 
_. the regulations governing the reindeer service I do not find any — 
__ restrictions on the sale of male reindeer owned by the natives: except — 


as. provided: under contract. with. each. apprentice, but there has hae 


. always been a restriction. on the sale of female reindeer. ss last 
regulation by order of October 2, 1929, provides 5. | 


Female: reindeer may. be ‘disposed’ of ‘by a. native of Alasiea: to any person : 
‘upon the written approval jin each instance ofthe General. Supervisor of the 


| Alaska Reindeer Service. or his agent, provided each ‘individual native | owner 


must at all times retain at least 100 female deer. for breeding purposes ; ‘reports | 
of sales, transfers and slaughter shall be. made to the: General Supervisor on ~ 
forms provided by him. : , a 


The question of Sale of cemdoed ie fatives: appears ‘to te. ne ae 
sideration by the Governor of Alaska subject to the regulations. and - 


with a view to proper protection. and conservation of their “PROPS Y. = 


and the promotion. of their general welfare. _ be 
ee Bae | 
Ray Loca Witeur, : 
| = see 





TIMBER CUTTING BY - SETTLERS AND ENTRYMEN on 
: _ UNPERFECTED CLAIMS ha Se 


3 ReovanioNs 
| [Cirewlar No. sey 


Derarrsenr OF THE ——— | 
_ GENERAL Lanp. OFFICE, 
$ | " Washington, D.0., April 6, 1930. 
4, Homestead claimants who have made bona fide settlements upon 


-publig’ land, surveyed or vunsurveyed, and swho are living upon, cul-- i 


tivating, au. improving the same in accordance with law and the 
rules and regulations of departinent, with the intention of: ac- a 
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| quiring title ere, are permitted to cut and remove, or cause 6 Se | 


cut and removed, from the portion thereof being cleared for cultiva- : ; 
tion, so much. timber as is actually necessary for that purpose, or for ore 


_ buildings, fences, and other improvements on the land entered. 7 
2. In clearing for cultivation, should there be a surplus of Gnibee 
over what is needed for the purposes above specified, the claimant — 


 mnay sell or dispose of such. surplus; but it is not allowable to denude om ; | 
_ the land of its timber for the purpose of a or speculation before | = 
“e the title has been conveyed to him by patent... ae ? 


8. The abandonment of a claim after the timber has been renioved ae 
is presumptive. evidence that the claim was made for: the primary 2 
purpose of obtaming the timber. “ety | | 
4, ‘A bona fide claimant is also permitted: to peccuaee timber for 

lumber for improvements upon his claim, provided. he exchanges — 
timber for lumber of equal. value, and only. so much as is actually. — 
necessary for the required improvements, exclusive of the cost: of 
cutting, sawing, and hauling such timber or lumber to and from the 
mill. In other words, he has a right to cut as many trees as may be | 
necessary to make or complete his improvements, whether 30, 40, or 
more, but any cutting in excess of the number of trees required for 
the improvements would be unlawful. — a 

5. The act of July 3, 1926 (44 Stat. 890), sede for the dale of 
dead, down, or seriously damaged timber under rules and regulations 
cd by this department. ‘The act applies to the. disposition of this 

class of timber upon unperfected claims under the public land laws. 
~ Rules and regulations governing the disposition. of such timber are. 
contained: in Circular No. 1093, approved September 11, 1926 (51 


mee 5 by B74), and copies thereof may be obtained, on. request, from the. 


~ Commissioner of the General Land Office, Washington, D. C., or 


from the chief of field division of the General Land Office, of the 
_. division within which the land is situated. | 


_ This circular aaah Circular No. 306, dated March 1, 1914, 
con UC. C. Moore, Commissioner. . os 
| Approved Bae : ee oa ae 
=e OHN H. awincs, it 
Assistant Secretary. 


i Not published In the Land. Decisions—Ed. , a 


BB} e DECISIONS OF THE DEPARTMENT OF THE INTERION rs IB: _ 
-EARSON Vi ‘LOONEY 


“Decided December 18, 1929 a a ey 


7 Hours ENTRY—SrocK- Raisin Hownstman—Resmpsnce—ApvERSE Crane a ~ 


APPLICA TION—REINSTATEMENT. , | 
The intervention of an adverse claim in. the. fom of an application. to make ‘, 
entry” by a ‘qualified . applicant prior to the filing of an application to rein- | 

- state mt properly. canceled. homestead - entry where residence was not of 


the character contemplated by section 2291, Revised Statutes, as amended — - a" 
by the act of June 6, 1912, “prevents the: application of the rule announ edge 


in Slette v. Hilt (47. L. D. 108). 


_ Epwarps, Assistant: Secretary: 


This is an appeal by Dean Larson on a aecicn wherein the Jiao «2 
Commissioner of the General Land Office, on May 83,1928, denied = 

- Larson’s protest, rejected. his application to make Second homestead ONES 

entry, and reinstated the homestead entry | of Orville B. Looney, em- 


. bracing the SW1, Sec. 22, W14 Sec. 2, and NW VY, Sec. | 34, oF. 4. 8, 
R. 22 E., B. M. Idaho: (640 acres). 
On. October 7, 1926, the appellee + was eee to. file a ee hole” 


affidavit ia} ‘connection with his. original stock-raising homestead 


entry, dated May 1, 1926. Evidence of service of notice consisted 
of a returned unclaimed registered letter addressed to him at, ; Henry, 
Tdaho. The entry was canceled January 6, 1927. ee 
-.* The- appellant, on ‘February 14, 1927, ‘Aled’ ple. ‘to snake 
second entry for the land, under the act. of. September. 5, 1914 (38 
Stat. 712), together: with a duly corroborated affidavit as ns springs 
and water. holes. The showing was” considered sufficient. and the : 
application was returned for, allowance. : 
On March 21, 1927, Looney filed Aen to poectats ie a 


- accompanied. by: a water- hole. affidavit.. He. alleged. that in May, — | 
1926, he established residence, which was. maintained until. ‘Novem- a 


ber, 1996. He also stated that he did not receive any word concern- 


ing the requirement of furnishing a water-hole affidavit ; that he 
Was. herding ee near: the entry | and he rae upon his employer ee 
to receive mail. ee 
Larson, on May 16, 1997. filed a protect aoaagt the aio whnee of ate 


| the: application to reinstate. The protest sets out the intervening oe 


ae rights: of protestant, and the failure of the entryman, prior to the on 
filing of the second homestead application, to establish an actual noe 


7 bona’ fide residence, or to construct any house, on the land. 


The facts. presented, at a, hearing, Giccloce that: ‘Looney an 108 ee 
: the homestead on May 2, 1926, taking with him a roll of bedding, bots 

- some clothes, food, and cooking: utensils. A house already on the © 
land had been purchased by the claimant. After staying five days, 
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& he left to aed “ieee at stances of from seven to yauecen miles - fe 
= away. A. number of indefinite. statements were made of occasional ea 


visits by the entryman during his employment as sheep herder. At 
the termination of his work, on November 6, 1926, he did not return 


to the homestead until J uly 9, 1927, after which ‘he remained until 


_ two weeks prior to date of hearing. une _ yom 1926 he diaue 

_ the grass on the homestead entry. _ 

~The register recommended the reinstatement of the entry. 

_ The commissioner held that no intention of. Looney to abandon z 

the land had been shown, and the residence proven was sufficient. to 

defeat a contest or protest on the ground, of abandonment as suffi- 
cient time remained within the lifetime of the entry for compliance 


with the law. | Ans. 
The cancellation of ‘Looiiby’ S entry was sande after Consmactive : 
service of notice. YU eGiran v. Lott (4 L. ‘OD. 367), and Mu ok enzie \ 


Hall (46 L. D. 172). 


. The intervention of an 1 gdveree ‘Alaisn’§ in “the forni of: an Pee | ; 
tion to make entry by a qualified. applicant prior to the filing of an. 


> application to reinstate a properly canceled homestead. entry, where ad 


residence on such entry was not of the character contemplated by. : 


section 2291, Revised Statutes, as amended by the act of June 6, 
“* 1919> (87: Stat. 123), prevents the application Of) the rule announced : 
in Slette v. Hill (47 L. D. 108). = 7 
Counsel for appellee considers retroactive ie provisions ‘of dispar 7 
- mental. instructions of May 25, 1926, Circular No. 1066 (51 L. D. 
457), relating to water holes, that requires a duly corroborated affi- 
--davit in connection with every selection, filing, or entry, made upon | 


or subsequent to the date of Executive order of April 17, 1926. He ve 
~~ also. expresses the opinion that. the order should be made effective 
an only after its publication or promulgation i in the circular: 


An Executive order becomes effectual. upon the day of its date. : 


» Lapeyre v. United States ay Wall. oF aes Van Nostern = 


ie L. D. 161). 
The decision appealed from i is. Ee” * 
| ae _ , MeCNersed: 





LARSON v. LOONEY ON REMEARING) 
Decided ver it 8, 1930 


Disckurrow any eae OF THE: SUORETARY | OF THE Inmenton—Orriones LA ND. - 

‘DEPARTMENT—EQUITABLE, ‘CLAIM—-HommsTeAp ENrrY. | 4 . 

- Hquities can not prevail to defeat a ‘plain legal right, ‘and the niieers. of the | 

Land. Department. are without ‘discretionary x authority to deprive one of 

Cues ee a right confer red tipon him: by Congress’ after he has. done every eine, essen- 
tial, exacted by: law and the lawful regulations. . “1 . 


an 
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gee Courr DECISION fee: AND APPLIED: 


Case of Daniels ¥. Wagner (237 U. 8.547), cited and applied. 
‘Epwarps, Assistant Seer evarys | 


By decision dated December 13, 1929 (63 iD, i 5), in the abave: . “ 
entitled case, this department reversed ‘the action of the Commis- 7 
sioner of the General Land Office. in favor of Orville B. ‘Looney’ S05: 


| claim, ‘and held that Larson’s homestead application. for the lands 
in ‘question should be allowed. February 6, 1980, a motion for re- 


| hearing | on Looney’ S behalf was entertained, and the matter is now wo pet. 


ready for consideration. 


‘The material facts are. sufficiently set forth § in ‘the, prior decision 
: and it will not be: necessary to. restate them here. — | 2 
On further examination and consideration of the case . the depart: ie 

ment is satisfied that Loouey’s entry was regularly canceled and — 


that the Jands involved were, at the time Larson presented his. appli- : 
cation for second homestead entry, free from appropriation and 


legally subject to entry by the first, qualified applicant. It has been - - 


duly determined that Larson was, on the date of filing, qualified to 
make a second entry, and in the circumstances, his rights are the 
same as if he had mace ae on that: date: Rippy v. - Snowden (47 7 
L. D. 821). das | 

The record. ahoee that: tine diately chee the Ai wens of his 
homestead entry in May, 1926, Looney established residence on the 


land in a cabin. placed there by a former entryman from whom. 


Looney purchased. it, including a relinquishment for $125. It is’ 
apparent, too, that Toner. was proceeding in good faith under the — 


_ homestead oe Mor eover, it is shown that because. of the nature of ae 
his. employment: as sheep her der, he depended upon his employer . 


to get his mail and he never received the registered letter advising - 
‘that unless she filed a water hole affidavit as required under Circular 


No. 1066 (51 L. D. 457), his entry would be canceled. ‘Hence, aa 
though he knew nothing of the requirement, his entry was. properly == 
canceled. When he learned in March, 1927, that the entry had been = 

_. so canceled, he promptly applied fox its. reinstatement. But. Lar-.. 2. 
° gon’s rights had intervened. The officers of the. Government. were 
not at fault in the matter. - Everything possible: was: done by” them ae 
to bring the notice to him; it was. regularly sent and he is. not. 
entitled to be heard on the ground. that he didnot receive notice. 
of the requirement. when said notice was sent to the post office = 
address furnished by him, and adverse rights have intervened (11. 

OL. D. 574; 19 L. D. 189 ; 18 L. = 670, 672; 18 L. ‘D. ae 19 L. De 

1983-96 L, Di147).° ch 

a fe ‘The case is one of considerable hardship. ‘The sia. appear ence 

. to be with said but his equities can not prevail. over a plain A ae 
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a right. ‘As stated spate. his a was yeaa esse and 


-. the lands were subject’ to appropriation under the homestead laws 


~ by the first legal applicant. Larson’s application therefor initiated 


-_ a right under the homestead law which this department has no | 
authority to deny. One who has done everything essential, exacted 
—. elther by law or the lawful regulations of the Land Department, 


—to-obtain a right from the land office conferred upon him by Con- 
~ gress, can. not be deprived of that right by the exercise of discretion 
- by the officers of the Land Department. lee es Wagner (237 | 
oN S. 547). | 
The formier decision is thecstore adhered. to. Looney’ Ss: appli-_ 
cation for reinstatement of his entry is denied and Larson’s eeu: : 
| cation for second homestead entry is. accepted. i. | 
: ee Ts 7 | - Motion ae 


‘x OAH BREDELL 
Opinion; Apr t 22, 1930. 


INDIAN Lave-Masntsob--Divonct—Dresanacs or THE a URISDIC- 
TION. eg Ps oe er a ee 
‘The Depatiiant: of the career nee: no concern with reference to the. disteibuc 

. tion of unrestricted property. belonging to Indian estates regardless. of the 

| fact that the question of marriage or divorce may be involved. 

oe LANDS—CEREMONIAL Marrragn—INpian Custow. Divorce: 

Where Indians, parties to a cer emonial marriage, both. of whom were still | 
_ living in tribal relations, separated -with the clear intention of not living 
together again, such separation constitutes a valid Indian custom divorce. 

— Inpran | ‘Lanps—INDIAN. eae Divorce—Duscenr , AND Disreisurion— | 

ESTOPPEL. 7 : eat : , | 

: Where an Indian wife ‘cuarkia from her Indian husband with the clear | 
- intention of never. living. with him again, she is eebeD Red: from Lee 7 

any share in his estate. e.g | : 3 an 

. INDIAN LANDS~-INDIAN Hleresem—Snomer any OF THE LwrExron—Counrs— 

JURISDICTION—STATUTES. | a 

The act of J une. 25, 1910, made the Secretary of the Interior a petal tribunal - 
with exclusive’ jurisdiction to determine the heirs of deceased Indians, and | 
his decisions thereon are final and conclusive, and not reviewable meas ve - 
' courts even after the. expiration of the tr ust Paes. wt 

_Inpian Lanps—InpIAN Custom Divorce. | 8 | , | 
In recognizing the validity of Indian. custom divorces no. ‘distinction is ta be 
te made in the kind of marriage which such divorce dissolves. SO long as the 

parties contr acting the marriage and effecting the divorce are Indian. wards 
of the Government and living in tribal relations. 

Invran Lanps—GuarDIansHip—J UBISDICTION.. | 


When the. ‘guardianship of the United. States over Indians terminates is. a oe ue 


- political matter to be determined by Congress, and one over which memner | 
~ the courts 1 nor the States have any pune. af 
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| INDIAN Lanps—INpIAN ‘Custos Mannqacn. : 2 uae Pe Bh | 

oe marri iage contracted between McnbeS ‘of. an Yndian- ibe: in: accordance 
with: the customs: of such tribe, where. the: tribal relations. and government 
' existed at the time of the marriage, and there was nO Federal statute 
~ rendering the tribal customs. invalid, is. a valid marriage for all purposes. 


Inpiay ‘LANDS—INDIAN |. CUSTOM - Mazriace—CoMMon LAW “MARRIAGE. 


AN. Indian custom marriage is a legal. marriage accor ding tothe: customs. of : ; 
the tribe and is, ther efore, not to be. treated as the auwa of a common- a2 


law mair iage. among whites. | | ‘ 
Iypran- Lanps—ALLOTMENT—DBSCEN? AND Dismmmmowox—Trost oan es 
MarkIAGE—STATUTES. “a 7 c > eae 2 Eee 
The provision in section. 5 of. the act. of February &,. 1887, ‘making ‘the laws. Of 
fhe, descent of . the State or ‘Yerritory where. the. lands are situated applicable 
after. trust. patents have been issued. was ‘merely for the purpose of estab-- 
_. lishing a rule for the determination of heirship ; the act does not. undertake » 
to, prescribe what is necessary to constitute the’ legal relation of husband 
4 and wife, or of parent and child. | oe | | 


Ino Lanps—ALLOTMENT—CrrizuNsHIP—MAnziags—Drvorce—Srarvutes. 


. Under the act of May 8, 1906, which amended section 6 of the act of February) 


8, 1887, an. Indian did. not ‘become a citizen, of the United: States upon — 

allotment; consequently, as to allotments ‘thereafter made the allottee did 
- not Garonne subject to State laws, but. his. domestic relations continued to be | 

“governed by tribal custom, : - é: 2. |. 
INDIAN Lanns—Aromumet—Parent—J uRisprorion—INDIAN Custom MARRIAGE, | 


~ The allotment of lands in severalty. to’ Indians does. not terminate their tribal ars 


relations, but. all. Indian allottees Temain ‘subject. to the exclusive jurisdic- | 


- _-tion. of the: United States. until the issuance of fee simple patents, and so 
'. Jong as this jurisdiction continues the marriage relations of such’ ‘Indians | 

are to be determined by their tribal customs, and not by the- laws of: the é 
_ Iyptan Lanps—ArLommat—HEmsHip—Sraross. 


“The act of February 8, 1887, is priniarily an allotment act, whereas the act 3 


of June 20,. 1910, is for the purpose of determining the heirs of deceased a 
-allottees, and if a conflict arises ‘between fhe provisions of the. two acts 
with reference to the determination of heirship, the latter act governs. | 


INDIAN LANDS—INDIAN Custom Maneracn—CEREMONTAL Mangrage—PResumprion | %, 


. OF ABANDONMENT. ae , ; ota | | 
The fact that certain members of an. Indian. tribe ‘who: were married and wee 
lived together according to: tribal custom were ‘subsequently ‘ceremonially 
| married. is not sufficient to. raise the presumption of abandonment of tribal 
~ eustom. and that Indian custom marriage and. divorce. are no Jonger. prac: 
“ ticed by. the tribe.” bes ie a 7 . ae 


_ iivpiaw LANpS—INDIAN Caan! Mannror—Inpran Cusrom Drvorce. 


‘The- ‘Department of: the Interior ean not hold by: regulation that one ‘par 
7 ticular: tribe. of Indians is. sufficiently advanced to. justify its marriage 


relations: being henceforth regulated. in accordance with the white man’s 


.. law, and. that other tribes are not so advanced, but it niust recognize Indian ~ 
e. custom. matriage and Indian custom divorce gener ally. ‘until: ee . 
. fixes some. other. definite and uniform TUle ss oo 8 Pe ees Pe 
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3 ere Lanps—Manrtagn—Drvoron, 


A law or ordinance adopted by an Indian Gabe: seventies marriage ane 
divorce is not mandatory and. aces not invalidate tribal custom marriage 
and divorce. 7 : ; 

| INDIAN Lanps—Indian Custom Divorce—EVIDENCE. 

The question as to when an Indian custom divorce has. been consummated is 
one of fact in each particular case, a ee fe Le 

. INDIAN LANps—INDIAN Custom Marriace—INvDIAN Cusrom Divorce. 
Congress. alone has the power. to say when Indian custom marriage and r 

_ divorce shall cease to be valid. — a | 

INDIAN Lanps—CrrizensHip—Sratures. . 

The act of June 2; 1924, which declared all noncitizen Indians born. within | 


the territorial limits of the United States to be citizens of the United 
States did. not contemplate any disturbance of the existing status and 


‘relations of the Indians with respect to their pro perty and other r Fecognized 
| rights. . 7 | , 
| Inpran. Lanps—Inpian Custom Mannrage—Inpran Custom piece 


. Congress, the. courts, and the Department. of the Interior ‘have all recognized | 
= Indian. custom marriage and Indian custom divorce as of equal validity 
with ceremonial marriage and legal divorce under State Lave a 


Finney, Solicitor: | : ee ° 
| My opinion is requested on vissetn in ages scuaitted By the Com- 
- mussioner of Indian Affairs relating to the department’s finding of 
heirs on October 8, 1927, to the éstate of Noah Bredell, a a 


: N ez Perce Indian, Fort Lapwai Agency, Idaho. | 
The estate consisted partly of property held in trust by the Diiled | 


| ‘States and partly of unrestricted property over which the depart-— 


ment has no jurisdiction. The finding . of heirs by the department 
extended only to the property: held in trust. An administrator. was 
. appointed-in Idaho for the unrestricted part of the estate and as - 
to the-distribution of-this part the department, of course, is not 
concerned. This is equally true of all property belonging to Indian 
estates over which the department has no jurisdiction, whether the 
- question of marriage and: divorce, as in this case, is involved or not. * 
_ Under the. _department’s finding of heirs to the estate of ‘Noah 
Bredell one Lillie Viles, to. whom he was married by ceremony. was _ 
- excluded on. the ground that she separated from him under such cir- | 
~ eumstances as constituted:a valid Indian custom divorce. . : 
The specific questions submitted for opinion are: (1). Whether Ave 
1927 decision should’ stand or be reversed and. (2) the broad general . 
policy as to what constitutes Indian custom marriage and divorce. — 
| _ Although the department. heretofore has frequently had occasion 


to consider and. pass upon: similar questions, in view of somewhat __ 
| prevalent. misconceptions it is deemed advisable to review the situa- 


- tion at considerable length. It may be said here that in view of 
| repeated statements and references that have been made concerning | 
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the marital history of Noah Bredell, his hain been a ipember et the - 
church and his seeming inclination to follow ‘the white.man’s ways, 
the question is not whether he divorced himself from Lillie Viles, but © 
whether her actions and demeanor amounted to a divorce from hit 


eae according to the Indian custom; and furthermore as to whether such 


a divorce may be recognized in view of the fact that a“ Pay went oars - 


through the form of a ceremonial marriage. 
‘The department determined the heirs to the estate of N oah Bredell . 
October 8, 1927. Similar contentions were made at the’ original | 
“hearing oe such determination as are now being made. for a reopen- 
ing of the case. No new evidence of a material nature. has been 


| added to the record made: up at that time. On the question as to- . 
whether the separation of the: parties may be regarded as a ‘divorce 


in accordance with Indian custom: the pertinent facts are as follows : bee 


Noah Bredell and Lillie Viles were married August 18, 1925. ‘She ae _ 


left him the next day and never returned to him. | He died on or 
about August 18, 1926, one year after the marriage and separation. 
He was about 70 years of. age and Lillie Vil es was 29. She tested ie: 


Q. Why did you leave him after. two days’ Pe : | 
AL He refused ‘to support. my children. He agreed. to support my. children, | 
before I marr ied him; I had two childr en, age eight: and five. | 
Q. Was there any. nthe reason for leaving him? 
A. Well, that was the main reason. | < | : " 
Q. Did you ever go back to live with him, or aid you ever intend to g0 back ae: 
to live with him. _ | 
A. I never. went back; y intended to go ace to live with. him if he would 
“support my. children, but he never would offer to support my children. 
-Q. Are you a member of the Nez Perce Tribe of Indians in Idaho? 
A. Yes sir. - 
Q. Was Noah a member of the tribe? | 
A. Yes sir. : 7 | | : : 
 @. Had either you or: Noah, ever ‘renounced your tribal afiliations or privi: : 
leges or. benefits? : 6 cht | 
--A. No sir.. 


Q. Did you and Noah live in the. manner and custom - of Indian life, ‘and oe | 


: did you attend tribal councils, camp eerneree and the like? 
me Yes, ‘that was, our custom. 7 


She further testified that she never Ccrce on. marriage relations “e, 


. with Noah Bredell after she left him the next day after the ge se - 


that he. sent, for her and. wanted her—. 


7 to go to the Indian Congress. with him in J une, but I was wondne at the catia: . 
farm, and. could not leave ny job and go with him; and before that he came to. . 


Ine and asked me 46: co back and live with him, but he said he was sorry. that 
he could not take care of my. children, so I refused to go. back and live with him. 
That was June after ZI left him in August, it was June, 1926. _ | aT 
Q. How many times did he talk to you about going back, from the time you fa 

| left him util the time he ens eH . 


-18607—81—vor. 58 —6 


= 82 DECISIONS OF THE DEPARTMENT OF THE INTERIOR —LVol. 
- Once: “and that once he sent word for me to. come, 


~ Another witness testified— | 


oe. Were Noah and Lillie both members. of the Nez Perce Tribe of Indians in a 
| idaho, who received annuity peymen: and enjoyed tr ee rights and priyileses? 


A. Yeés sir. 
 Q. Had they or either of hen ever severed their tr ‘bal relations? Did they 


. renounce their tribal rights and take up the white manner of living, or. did they 
~eontinue to live in the manner and custom of Indian life? 
a. ‘Phey. continued to. be Nez ‘Perce: Indians and to live in fhe: manner “of 
Indian. life, they were both quarter-breeds, but they s still continued their Indian 


custom of living. , | 
| _ The foregoing not only ows that i parties were peel living 
in tribal relations: but. clearly indicates that Lillie Viles did not 
7 intend. to live with Noah Bredell again. ‘She had received his final — 
answer that he could not take care of her. children, which fairly 
shows her se for marrying him at all and as she says was her 
“main reason’ > for leaving him.» ‘The department was fully justi- | 
fied from the-evidence in concluding. that her separation | or aban- 
donment of Noah Bredell amounted to a valid Indian custom divorce. 
According to her own testimony she never intended to live with him 
again which if there were no other reason ought. effectually. to estop 
her from claiming any share in his estate. “The material question 
_ on this phase of the matter is as to what material difference, if any, 
results from the fact that the parties were married by cer emony 
instead of by Indian custom in so far as the kind of divorce is 

concerned. | bs | 
In determining the. ae of ‘isoeeaed vain the pieces of the 
department long has been not only to recognize Indian custom 
divorce of an Indian custom marriage, but of a ceremonial marriage 
as well, and there. are valid and conclusive reasons for the practice. 
There is no question as to recognizing the validity of Indian custom 
marriages and divorces. Therefore it necessarily follows that they 


: must be treated as being of equal validity with ceremonial marriage. 


~ -and legal divorce under the laws of the State, otherwise their recog- 


— nition. would carry no force whatever. It was held in the case of 
Kunkel v. Barnett (10 Fed., 2d Series, 804, 805) — 


‘By. the. custom established, 110 formal contract. Or ceremony is. essential to : a 


rere a mere meeting and ‘cohabitation | as. ‘husband. and wife constitute | 


a mutual consent, 


~ 


| marriage. ‘By the same. eustout a ‘divorce | may be effected by iis ape by 


By the act, of June 25, 1910 0 (38 Stat, 858), tis ee of the 
Interior. is. authorized rs determine the heirs of deceased Indians - 
and it-1s. provided that “his decision thereon shall be final and con- 

elusive.” It was early held in the case of Bond v. United States (181 

Fed. 618), that this act made the Secretary of the Interior a special 


5 
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oe fabanal Poe die. purpose nae in declaring that. his dacicion: should aa Pra. 


“final and conclusive” made the’ authority conferred upen him ex- 
- clusive, thereby. depriving the courts of jurisdiction to determine ego 


= heirship. | This ruling was followed in the case of. Pel-ata- yakot. Vi 


‘United States (188 Fed. 387), wherein it was held: “The provision eee 


_ is comprehensive, and clearly evinces the intention of Congress to ~ 


-.. confer exclusive jue acon to decide such controversies upon the 
Secretary of the Interior.” It was also held (syllabus) in the case 


“GE Parr v. Colfax (197 Fed. 302), referring to the act of 1910: “ Such ae 


act deprived the Circuit Court of Appeals of jurisdiction to entertain — 7 : 
an appeal from a decree sued out after the statute went into effect, . 


since it deprived the court of jurisdiction to enforce any judgment 


it might render on such appeal.” See also McKay v. Kalyton: (204. 
- U.S. 458); Cesar v. Krow (176 Pac. 927); Hallowell v. Commons — wget 
(239: U.S. 506) ; Lane v. Mickadiet (241 U.S. 201) ; United States.vo 8% 
Bowling (256 U. S.. 484) ; First Moon v. White Tail (270 U.S. 248). i 
In the case of Spicer.v. Coon (238 Pac. 838), the. Supreme Court.of 


Oklahoma held that a determination by the Secretary of the Interior 
of the legal heirs of an Indian allottee as authorized by the act of 
June 25, 1910, is final and ‘conclusive, and not reviewable by the 
. courts even after expiration, of the trust period. That the depart- 
- ment is not. bound by the laws of the State or the decisions of the | 
courts in matters of this kind was fully settled in the cases of Bond v. 
Onited States (181 Fed. 613) ; Blanset v. Cardin (256.0. 8. 819), and 
Sperry On Co. v. Chisholm. (264 U. S. 488)... This is self- evident, 
otherwise the courts and not. the Secretary of the. Interior in whom 


exclusive. authority is. lodged es law ‘would become the forum: tor an 


determining heirship. ~ | | 
As exclusive authority rests in tthe Soawtary: of the Interior ‘to 
determine the heirs of deceased Indians and the courts ‘disclaim any 


juxisdiction ; in the premises, and in view of the fact that. marriage 2 


-and divorce among the Indians in accordance with ‘tribal custom are 


_ recognized as valid, it necessarily follows that an Indian custom — eee 


- maarriage 1s. of equal validity with a ceremonial one, and similarily cree 
an Indian custom divorce is of equal force. with one. procured through 
legal procedure... The department. on March 14, 1912, in the (unre- 
- ported) case of Heirs of Pishedwin, which involved aD, Indian cus: ae 


tom divorce of a ceremonial marriage, held— 


In recognizing ‘the validity of Indian eustom divorces, the ‘dcbarienent ee eo. 


Ab make any. distinction in. the kind of. marriage which * such. a divorce dis- 
solves so Jong as the parties contracting. the marr ‘lage and effecting the divor ce 


are Indian wards of the Government and living in tribal relations. A marriage. = a 


‘between. two such Indians, accompanied: by. certain elements: which would make. 
- . & good. common law marriage or @ ceremonial marriage: among. Citizens: of a : 
gee oe State, does not DCE DY, perome proof against - a eu peeaueny Indian custom . fe 
ee : % divorce, ; 2 Pree 
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A marriage “by Indian custom,” in the view of the department, is as real a 
ie marriage ” as one accompanied by a legal ceremony according to forms pre- 
scribed by State laws. Similarly,.a divorce by Indian custom, while the parties | 
are wards of the. Gover nment, is, in the view of the department, a valid divorce — 
dissolving the prior marriage relation, no matter what may have been the — 
method ar ‘the manner by which the marriage relation was assumed. [Italics 
_ supplied.] » | x; eee a 
which: is tantamount to saying that: a ceremonial marriage between 
7 Indians, being of no more validity nor of any more binding force — 

than one according to tribal custom would- have been, such marriage 
can and will be treated as a valid Indian custom marriage regardless © 
of the ceremony performed in accordance with the laws of the State, 
as the ceremony was unnecessary to constitute a valid marriage. For 
_ similar reasons: their separation according: to Indian custom consti- 
tutes a valid divorce without going through the form of legal pro- 
cedure to procure it. The fact that the Indian may go through a 
legal. ceremony when without such ceremony and by Indian custom 
the marriage would have been equally valid can not affect the efficacy 
of a subsequent Indian custom | divorce, the parties still’ hving: in 


tribal relations. - | ? caer 
_ As to the galidity of Indian custom marriage and cee and as 
further showing the attitude of the courts, reference is nine to the 
following cases. It was held a = i v. nee (116 Pac. 
OBL OBE: ue RR Eo ge tata ee 
| ae = The courts of the American Union have, from’ an early time, recog- | 
nized the validity of marriages contracted between the members of any Indian 
_ tribe in accordance with the laws and customs of such tribe, where the tribal 
relations and government. existed at the time of the marriage, and there was no 
federal. statute rendering the tribal customs or laws invalid {Mor gan, v. Me- 
Ghee, 5 Hump. (Tenn.) 18 ; Barl v. Godley, 42 Minn. 361, 44 N. W:. 254, 7 
L. R. A, 125, 18 Am. St. Rep. 517) ; and such marriages between a member of an | 


Indian tribe and a white person, not a member of such tribe, have been. held 
and regarded. as valid, the Same. as such marriages between. members of. the 


tribe. Morgan v. MeGhee, supra; Wall v. Williamson, 8 Ala. 48;,Wall v. Wil- 


liams, 11 Ala, 826; Johnson v. Johnson, 30 Mo. 72, 77 Am. Dec. 598; La Riviere. 
oy. La Riviere, Tf Mo. 512. And the same effect is given to the dissolution of the 
marriages under the customs of the tribe as is given to the marriage relation 
itself. Wall ¥ Williamson, supr a; ‘Wall v. Williams, supra. er 
— See also. State v. Columbia George (65 Pac. 604) 5 ‘MeBean ve 
: McBean (61 Pac. 418) ; Kobogum v. Jackson Iron Co. (48 N. W. 

602); Hart v. Godley (44 N. W. 254); James v. Adams (155 Pac. 
— 1121); Davidson v. Roberson (218 Pac. 878) ; Ortley v. Ross (110 | 
ON. W. 982) ; Coker v. Moore (249 Pac. 694), and Kunkel. v. Barnett 
(10 Fed., 2d Series, 804). The latter case leaves no doubt as to the 
conrectness of the position taken by the department i in this matter. 
It was held i in 1 the” case of Zager v. Mie Investment Co. (a 


U.S. 286)— _ 
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It is for Goneré ess, in pur suance of. long established policy of this Government, _ 


“and. not for the courts, to determine for. itself when, in the ‘interest of the : a | 


. Indian, Government guardianship over him shall cease. 


In. contending for the reopening of the. instant | case ‘lie: belie. : 


: seems ‘to prevail that even in a case where the marriage is by Indian a, 
custom, pr ocedure in accordance with the laws of the State ought to * 
be. required to dissolve it. Apparently . this is on the theory that ~- 


‘marriage by custom among the Indians is the same as or equivalent 


to common law marriage among the whites. While the two forms: ~ 


. . possess some elements in common, they are, nevertheless, « distinct and a 


| _ independent. For in accordance with the imimemorial tribal custom 


an Indian marriage-and an Indian divorce according to such tribal’ 
_ custom are as much a legal marriage and a legal divorce among the .—~ 


Indians ‘as are ceremonial. marriages and legal divorces among 
~ whites. They are in accordance with what constitutes tribal law. - 
‘It was held in the case of Buch v. Branson (127 Pace. 436), syllabus— 


A marriage. contracted between members of an Indian tribe,” in accordance 


with the customs of such tribe, where the tribal. relations: and: government 


existed at the. time of such marriage, and. there was no federal statute render- . 
ing: the tribal: customs invalid, will. be: recognized hake the courts as a: Bcgs and | 
valid marriage. for all purposes. =e a . 

(a) And the same effect is also given to the dissolution ce marriages, “under 
the customs of the tribe ag is given to the marr iage relation itself. 

(b) Such marriages are not. ‘to be treated as common-law marriages, but as 
legal marriages according to. the customs. of the. tribe, when such customs are 
recognized by. Congress. as concerning and regulating the domestic relations of 
the tribe. . | : 


Also in. the case eof Mu oFarland \ v. 74 nae (243 Pac. 141, 143) : 


"Marriage, according to tribal customs, is neither a ‘common-law nor a. 


ceremonial marriage, but» is nev ertheless a legal marriage “according: to the i 


customs of the tribe when such customs are. a are by Congress as. regulating a | 

their domestie relations. oR xy dase, ale Sf a ea | ee: 
The case of Buck v. Briméons supra; was s followed ie ist of Te ames oe 

v. Adams (155 Pac. 1121), wherein it was held (syllabus) — os 


_ Marriages, contracted between: tribal Indians according to the usages and. 
ie castors of their. tribe, at:a time when the tribal government and relations. are. 


| -existing,. will be upheld by the courts, in the absence of a. feder al law beeaters a 7s 


_ invalid the laws. and customs of the tribe. | 
A dissolution of the marriage contract, according to. such tribal laws, us ages, 
- customs, will be. likewise upheld ‘by- the. courts. | 


Tt was held i in Kunkel v. ‘Barnett (10) Fed., 2d Series; 804, 1, 806) | 


Ww hile it is true the decisions are not uniform as. to the validity of Indian — 

. divorees, it may safely be stated that, so long as-the Indians live together under 

_ the tribal relation aud-are not subject. to the laws of the state, but only to the ~ 
: jurisdiction of the Congress, and the paramount federal. law places no limitation 


upon such tribes in: reference to managing their own. affairs, including their — 
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a domestic: aldtions: marriages aha divorces ‘according to the usages ‘and customs 
of: the tribe will be treated as valid by the courts, | 


“Also in the case of La F ramboise v. Day oo N. W. sam) it was | 

~neld (syllabus) — | | | | 
“Where a half-breed marries an Indian woman | according to Indian customs, | 
fives with her as her husband: in the tribal haunts, and is thereafter divorced — 


from her according to Indian custom, such divorce will be. recognized ey the 
7 courts of the State as terminating the marriage relation. _ 


And i in the opinion (p. 580)— 


' eek According to the. custom of the Sioux Indians an ‘Indian marriage - : 
. might: be terminated and-either party be- at pei to marry again, by mere 
2 abandonment, without further ceremony. * *  *- Tt was not a“ common-law ie 
. Marriage, so called, but a marriage According. to the custom and laws of the | 
_ tribe to which the pares pelouae dh ae ‘This pEmeple slearly: applies to. 
divorce. me | | 
In Wall v. Williamson 1 Rie $39), aterrad to in nv eMaon: Vv. 
J ohnson’s § Administrator (77 Am. Dec. 598, 602), the court said— 
| Marriages among the Indian tribes must be regarded as taking place in a 
N state of nature ; and if, according to the usages and customs of the particular 
tribe, the parties are: authorized to dissolve’ it at pleasure, the right of dissolu- 
~ tion will be considered’ a term of contract. one panty my ie advantage 
of this term: * 0 #2 #000 F 7 
Reference also has been cade to section 5 of the act of Hebuiaty 8, 
1887 (24 Stat. 388), as having a controlling bearing in this matter = | 
, determining heirs to the estate of deceased Indians. That section — 
_after referring to the approval of the allotment-of lands and directing 
the issuance of trust patents thereun further. provided: “That the 
law of descent: and. partition in force in the State or Territory. where 
‘such lands are situate shall apply thereto after patents therefor have 
7 been executed and delivered, except: as herein otherwise provided. i 
~ But it was held in the case of United States v. Bellm (182 Fed. 161, 
166), wherein decision was rendered. after the act of 1910 conferring. — 
exclusive ———s upon the Secretary to determine heirs— ass, #6 
es that having provided that the allotment should be held in trust for 
‘the benefit of the heirs in case. of an allottee’s death: the proviso. adopting. the 
| laws of descent of the State was merely for’ ite purpose of ae. a ‘rule by ; 
- which the heirs should be determined, ' | 
In the case of Fosburg ° v. Rogers 14) Mo. 422, 21 Ss. w. 82, 84), . 
: referring to State statutes: of descent it was held— a 


Lan * But this section must be understood as meérely iaying down general 


- yules: of inheritance, and not. as: completely and accurately defining how the | 
~~ status is to. be. created which gives the capacity to inherit. ‘It does not. under- 
take to prescribe who shall be considered a child or a widow. or a husband, or 

what is necessary. to constitute the legal relation of husband and wife, or. of ° 
. Parent and cule. ae requisites must be sought elsewhere. “gage 8 
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It was alo ee in. section. 6 of said act - Vehedaey 8, 1887, oo a. 


: that Indians to whom allotments are made and trust patents tesa : 


| 5 under the provisions of that act “ shall have the benefit of and be sub-— | : eee 
ject to the laws both civil and criminal of the State or Territory in | 


as which they may reside.” But under the act of May 8, 1906 (34 Stat. Ls ser 


: 182), amending said section, Indians to whom trust patents are there- ae ‘ 
after issued do. not thereby. become ee ha ect to: ‘State hl a the act es a, 


| - viding— ee 


That until the issuance of. — aiapie Sitents all: allottees to. whom trust pate a s 
- ents shall hereafter be issued shall be ret to the exclusive genisdletion of — a 


‘United: States. a 


The. ‘Supreme Court j in he. case oe Waite States v. Polina (282 ; os 
U.S: 442), said that the act of May 8, 1906, was passed “so as diss 


' | tinctly to postpone to the expiration of the trust period the subjection _ 


of allottees under that act. to State laws. ” The court also said inthe 


case of United States v. Celestine (215 U. S. 278), that the passage - 
of the act of 1906 suggests that Congress “in granting full rights of. 

citizenship to Indians, believed: that it had been too hasty.” : 

It appears that after the act of I February 8, 1887, and. prior to the. 

~ act of May 8, 1906, the practice prevailed. for a time of basing recog- = 
nition of Fadian custom marriage and divorce onthe fact as to _ 

whether they took place before or after allotment: and trust. patent, | 
"in view of the provisions in section 6 of the former act declaring that’ 
upon completion of allotments and patenting of the lands the allottees 
should have the benefit of and be subject: to State laws, and also de- 
‘claring: Indians to whom allotments were made. to be citizens of the 
- United States. The. contention at that time was that since by the act 
of 1887. every Indian to whom an allotment.is made “under any. law 


or treaty ” is declared to be a citizen of the United States and entitled — 

to all the rights, privileges and immunities of such, the marriage Or 

act divorce of an allottee must be governed and controlled by the laws ‘of a a | 
_ the State in which he resides and not by tribal customs. This was on ve age 

_ the theory that by the allotment the tribal relations of the Indian were 

severed. But this condition did not exist: because as held by the 

courts the allotment of lands’ and confer ring of citizenship are not in- — 


compatible with continued tribal relations and guardianship. of the — 


i Government. ‘Both the department and the courts soon took the posi- ; 


. tion that as: allotments of land in severalty to Indians and conferring a 


fee of citizenship did. not terminate their tribal. relations, the marriage a 
and divorce relations of the Indians are to be ‘détermined: by ther 
tribal customs. It was. held 3 in a the case of es Ve een (is a an 


Pac, 491,492)— 


oe, ae * ‘though these people have been’ invested with the rights of f elttzersnip ; | 


_. and guaranteed the protection of the laws, and rendered amenable thereto, the 


i: ae evidently i intended: to: be subserved ‘by ‘such peewee was: to. encourage a _ 2 
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hem to forsake their primitive. ways and to aoe: a  higtier civilization. - 
Reforms. of this character are necessarily radical, and not cheerfully submitted — 
| to or. acquiesced in by uneducated, Indians. | The change from. savagery. to 


refinement is slow, and results from convincing the ignorant of the superior a 


advantages which the latter state affords. *& * * Though Indians residing 


“ on a reservation, to whom land therein has been allotted in severalty, are | 


classed as citizens, and deemed to be subject: to the laws of the state, the federal 
courts only have jurisdiction of- grave crimes committed on the reservation by 
one such. Indian against another.. State ». Columbia George, supra. This: is 


in an admission that notwithstanding the allotment a quasi tribal relation still 


subsists, and : that the general government continues to exercise a paternal — 
care over these wards of the nation, and until that guardianship is removed, | 
the state courts should not interfere with. or disturb the domestic relations of... 


such Indians. | 
Also in the case of Yakima Toe v. . Lo- -18- slap (1911 Fed. 158), it. was a 
said (syllabus) — | * 


; The allotment -of lands in severalty to: Indians : * ‘did nee Ne 
their tribal relations, and so long as the same continue. a marriage relations: 


of such Indians are to be determined. by. their tribal customs, and not by the ~_ 


laws of the State, and their marriage. or divorce in. accordance with such : 

customs is valid everywhere and for all purposes. “a, OH : . 

de, The Supreme Court in the case of United States v. Wize 2 (241 U. 3 
(591), held in respect to allottees under the act of 1887 that. their 
tribal relations are not disturbed by allotments « or trust patents. iit 
"Was said, (p. 599) — -_ Cie ae | | 

| The ‘ultimate question. then ‘is, whether section 6 of the act Of. 1987-—the 

“af eeriien as originally enacted—was intended to dissolve the tribal relation and 


_. terminate the national guardianship upon the making of the. allotments and — 
the issue of the trust patents, | without. waiting for the expiration of the trust 


‘period. According to a familiar rule, legislation affecting the Indians is to be | 
_. eonstrued in their interest. and a purpose to make a radical. departure is not 
_ lightly to be inferred.. Upon examining the whole act, as must be done, it 


seems certain that the dissolution of the-tribal relation was in contemplation ; — 
~ but. that this was not to occur when the allotments. were completed. and the | 
trust. patents issued ‘is made very plain, a 

_ The act of February 8, 1887, is primarily a an ‘ilotment’s aot ehierens : 
the act of June 25, 1910, is for the purpose of determining the heirs — 
of deceased allottces and confers exclusive authority upon the Sec- 
retary of the Interior in the premises. | But before the point of deter- 
_ mining: heirs is reached it is essential to determine whether or not - 

the decedent was married at the time of his or her death. The act _ 
of 1910 does not provide that this. determination of heirs shall be - 


in accordance with the laws of descent of the State but does provide 


that the decision. thereon. shall be final and conclusive. As stated — 
in the case of United States v. Bell, supra, adopting the laws of - 
_ descent of the State is merely. for the purpose of providing a rule by. 


which. the heirs. shall: be determined. The marital - ‘status of. the — : 


: | deceased Indian must necessarily. first. be- ascertained and then his 
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or. her rere are deenined 4 in accordance with the Ran surround- 
ing the marriage relations. The. status of the deceased Indian in 
 Tespect, of his marriage relations at the time of his death and the 
status of the heirs after his death are different and disiinct things. 
_ Having ascertained the marital status of decedent then it is for the — 
a Secretary ’ to determine ‘his or her heirs in accordance with the 
adopted rule. As set forth in the case of Fosberg v. Rogers, supra, 
the requisites for determining the marital status or relations of a_ 
deceased Indian. must. be sought elsewhere than: in the laws of de- — 
scent. As also previously set out herein it is well settled that the 
Secretary of the Interior is not bound by the laws of the State in 


the matter. If there be any conflict between the provisions of the _ 


allotment act of 1887 and those of the it act of 1910, the. 
general rule is that the last act must govern. | 

It is also urged that Indian custom marriage and ee no longer 
«prevail among the Indians of the Nez Perce: Tribé, ‘certain affidavits 
being furnished and references made to reports as to the advance- 
ment of these Indians. The department. has. heretofore had occa- 
sion to consider a similar contention in heirship cases coming arom : 
other tribes, in one of which it was said— = | 

The policy of ‘the Government. is to recognize Indian custom marriage sud 
divorce because. experience has. demonstr ated there is. no escape from such a 


course. ‘The courts have beld that so. long as Indians continue in tribal rela- 
tions their. domestic affairs are controlled: by their Cone customs. 


“It would seem to be ‘impractical, from an administrative standpoint to ‘isolate 
any particular tribe’ because of » its superior advancement so long as, tribal 
‘relations continue. In other words, the policy can not be adopted of holding 
by regulation that. one particular tribe is sufficiently advanced. to justify its - 
“marriage: relations being henceforth regulated in. accordance with the white 


man’s law, while other tribes are not. The general policy being to recognize _ 


‘Indian custom marriage and divorce, it must prevail until a. definite and uniform ae 
rule is established, which can only be done by Congress. | : 


Pali was said i in. the case of The Kansas Indians (5, Wall. "i 37, T 186) 


eae oN This. people have their own customs and laws by: which: they are gov- | 
-erned. Because some of those customs have been abandoned, ‘owing to the prox- : 
“imity of their white neighbors, may be an evidence of the ‘superior influence of 
our race, but.. does. not tend to. Bere that their. fribal. organization | is. es 
preserved. ? = : 


In 81 ©. J 486 it § is. eee .. 


‘SO long. as ‘the tribal organization is: ‘Gecognised: _ the: National Gover nment, = 


the: fact. that’ the: habits and.customs of the Indians have: ‘been changed. by: faa 
intercourse. with the whites . does. not. authorize the. courts. ‘to disregard the. Ps 
: tribal status. | 
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“Wisé in: the” case of United States v. Dewey ey (14. Fed., 2A 


aa Series, 784), it was said ae a 


"When the guardianship of the United. States over. Indiane. terminates. is a 
political matter, to be determined by Congress, and over which neither the 


-. gourts nor the State has any power.» : | 
‘Neither the. ownership. of the lands in fee in severalty by Indians, “nor the= - 


| eonferring of citizenship and- political rights upon them by a State, is incom- 
et patible with continuance of their tribal relations, or ‘with continued guardian: 
| ship over them by the United. States.’ ye : * 


There are instances where cident: were ie red reat lived a | 


gether according to tribal custom but. were subsequently married by - a 


eeremony. Jt was contended that this was proof that the marriage 
_ relation did not formerly | exist between the parties.. eae the 
court. said i in the case of Owens Vv. Carpenter (252 Pac. 61, 62)— | 
* 8%. % We do not regard. these facts as evidence or proof of. any illegit ‘mate | 
relation. between them, ‘but: it is merely proof of a change of opinion or view _ 
on the part of these people: and an effort to bring themselves within the sphere 
. of the modern idea of what constitutes a marriage. | | 

The evidence offered i in support of the claim that eunoin marriage 
and divorce are no longer | followed by the Nez Perce Indians 
amounts to little more than a showing of considerable progress 
among them and that in case of some of the Indians their marriages 
are by ceremony. ‘This falls far short of proof that the custom “of 
marriage and divorce has. in the main disappeared. Besides, the 
advancement in the ways of. civilization is not. proof of the aban- 
donment of old tribal customs. Such abandonment is perhaps to be 


accomplished by a process. of education that. the white man’s ways - 


are best. In a memorandum opinion of the Solicitor for this depart- 
ment of February 8, 1925, it was said among other things— i 


“Marriage by. custom and divorce are as old. as Indian life and. a very sauione 
presumption of fact exists and must always be. indulged in that they still exist — 


- among: Indians until it is established clearly and beyond doubt that the customs 
' have passed away and no longer exist, and that the Indians. no longer recog- 


nize or practice the customs. In the present case, in my opinion, this very | 
- strong = presumption of fact that the age-old customs still exist is not over-. 
eome by the evidence - the. few witnesses who testified on that point in this 
. particular case, : 


In connection. ‘with: the portion for reopening are case, indiana 


 eustom marriage and divorce are referred to as being immoral, and a 
_ for that reason it is urged that they ought not to be recognized. | 


Any difference. of opinion on this subject is, of course, largely — 
due to the standpoint. from which the situation is viewed. The fact. 


; that the ¢ustom has been generally recognized by the authorities is” 
entitled to much. weight. That the Indians still look with sanctity — 


upon their old tribal method of consummating marriage there can _ 
- be no doubt, and that the custom is deeply implanted -is evidenced by - : 
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“the fact that notwithstanding oe years age ine and instruction 


by faithful men.and women in an endeavor to convert’ the Indians. : 
7 to the white man’s the in this matter, oe ae oe toa very oe 


abd. and arbitrary. laws reat the. éuatont: ea of pursuing 


an. educational process of conversion is of course. problematical. 


Besides, abolishment by law of the custom and imposing the require- _ 
ment that marriage and divorce be in accordance with State law. : 
might not necessarily result in moral. improvement. From.the — 


_ Indian standpoint it must be assumed that morally, marriage and 


divorce in accordance with tribal custom and usage are just as. fae 
solemn and significant as they are among white persons ‘in accord-— 


ance with the laws of the State and decrees of the courts: ‘White | | 


persons become married and divorced-by compliance with a: regula 
tion or custom incorporated into statute law which they have created =) 
‘to guide themselves by, and the Indians in being married and — | 
divorced by tribal custom comply with. the law or custom which they © 
have set up from. time immemorial. to. guide themselves by. The — 


effect is the same-in both cases: The Indians under their tribal cus- — 


~ toms or: law are just as. surely, solemnly and absolutely married 


and separated as are the whites under the statute law and the decrees 
of the courts. And considering the history and different: charac- 

_ teristics of the two races the morals in an Indian community are 
perhaps not broken down to any greater extent than are the morals _ | 
of a white community—the Indian’s condition under his tribal law — 
or custom in this respect is no worse comparatively than that of the 
_ white man under his statutory law. upon the subject. _ The fore. 

| going» views are‘supported by the courts in a number of cases. tt was i 


| held 3 in Buck v. Branson, supra (p. 437 le 


«dt being conceded that. such marriages are valid, we ‘ill therefore 
give that ae of the case no further consideration. In Wall v. Williamson, 
8 Ala. 48, it is said by the court in discussing this ‘proposition: oo By that law, 
ae" appears: that the husband may at pleasure dissolve the relation. His aban- 

- donment is evidence that he has done so. We conceive the same. effect must 
- be given to this act as would bé given to a lawful decree in a civilized | com- ae 
munity dissolving the marriage. However. strange it may appear at this day 
oo that a marriage may thus. easily be dissolved, the. Choctaws are scar cely_ worse a 


than the. Romans, who permitted a husband to dismiss his wite for the most | 7 | 


7 frivolous causes. cae 


Also 3 in McFarland V. . Horned, supra, ity was s held &. 143) — , ae 


| | We know of: no rule of law or of sound public policy. whieh would justify 1 us 2 - 
in withholding from this union the same presumptions of. good faith usually ce 
indulged. by the. courts in favor of marriages generally, merely because the 
_ relationship does not: conform: to the cements DEACLiCes of a. more © -eivilized 


society. 
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In urging the point of immorality of Indian custom marriage and 


divorces the éffect or result of not recognizing the validity of such - 


custom is apparently overlooked in connection with the determina- 
tion of heirs to estates of deceased Indians.. Not to recognize the 
_ validity of such custom would result in the offspring of the cohabita- 
tion being illegitimate where Indians are married and divorced 
a number of times. Not to recognize the first marriage or only the 
first marriage would-result in all offspring se se 
oF all parties being illegitimate. | | 

_ The case of Carney v. Chapman (247 U. 8. 102) avolyed an ordi. * 
nance of the Chickasaw Indian Tribe concerning solemnization of 
-Inarriages by a judge or ordained preacher of the gospel. In consid- - 
ering the effect of that tribal act and the validity of marriage 
- according to tribal custom, the court in affirming the decision below 

| said (p. 104)—_ : , | 
* #8 There was. evidence also that it was customary to disregard solemni-- 
zation before a judge or preacher. It would be going somewhat far to con- 
_ gtrue the Chickasaw statute as barnorae to. invalidate: marriages not sO 
solemnized. 

The case of Chancey v. “Whinnery (ar. Pig 1036) ; daveleed a 
statute of the Creek Indian Tribe, regulating marriage and divorce: 
A marriage entered into prior to this act in accordance with the 
laws and customs of the tribe which continued thereatter was s upheld 
by the court as being valid. 

In the case of Barnett v. Prairie On aa a 00. as Fea, 2d. 
Series, 504), the court held (syllabi) — ; 

* * ® that Creek Indians, who were husband and wife, separated by 
mutual consent: in accordance with requirements of Creek customs, will not 


be disturbed if. supported by evidence, . 

~Noncompliance with Creek tribal ordinance of 1881, providing sat divoues 
may be adjudged by district court, did not render divoree according to previous 
custom invalid since such ordinance was not mandatory. 


~. It was held i in the case of Kunkel s Vv. Barnett hs Fed., od Seve, 

804), syllabus— | 

Divorce between Indians by mutual eousenk in accordance with a proven : 

an custom of tribe while tribal relation existed, held valid, and a subsequent 
“marriage by one of said parties valid, as affecting title io land, notwithstanding ; 
existence at time of an Indian law regulatory of divorces. ES Beye 

. The similitude of the Indian custom marriage to the common ae 
marriage is indicated by the fact that in Oklahoma where State laws 


apply to the Indians of the Five Civilized Tribes, Indian aoe ™ 


marriages have been sustained: as common-law marriages under the 
State law; and divorces. many times inferr ed: from. the. fact of long = 


ad and continuous separation. 
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| The case oT. Wo- -gin-wp's estate (192 Pac. 267), is ienig: re- 
| ied to as. showing: that Indians in their marriage relations are 
subject to the laws of the State. But in that case the parties were 


not living on a reservation or in tribal relations. The court held. cet 


that where an indian, living in a State in which (syllabus) — 


- Fe there’ ‘was no reservation, divorced his wife and married another, oad 


pursuant to tribal custom, the divorce and second marriage ‘were invalid, there | 
being no. compliance: wi! ih the local laws, for an Indian, not as a part of a tribe 
or on a reser vation, is subject to the laws of the State. * ae , 7 
Ibis for Congress alone to say when the customs in auesaon shall : 
cease. ‘Bills have repeatedly been introduced in. Congress having 1n 


‘view “he: abolishment of Indian custom marriage and divorce, and se i 
subjecting the Indians to the laws of the State, but none of these was: — 


ever enacted: The. introduction of these ‘bills implies recognition ee 


by Congress that State marriage and divorce laws are not: applicable i 


or controlling in the matter of tribal custom marriage and divorce. 


Certainly any attempt by the department independently to change 
the situation would be tantamount to legislation: by regulation. 
There is nothing in this record conclusively. showing that the Nez _ 

- Perce Indians as a'tribe have reached that state where the devolution — 


of property or ethical considerations would cause them to feel that 


_ the: existing customs are So - unsatisfactory: that they should be done... ms = 


away with. Although they are much advanced in the ways of civili- 


gation no protest has been made by them. As-was held in the: case ’ ae 


of ey Jackson Iron. Co. (43 N. W. 602, BOB) 


: ce oe ~The United States. Supreme Court: and the State courts Have: “hedog- 7 
; nized as deus ee no State’ laws have any for ce: over. ‘Indians in their tribal rela- 


tions. a We: must: either hold that there. can. be no valid Indian. mar- 
riage, or “We - must hold. that all matriages. are valid which by’ Indian . custom 


‘and usage. are so. regarded. There is” no. middle gr ound ae can be taken, SO. ts 


long. as our own laws are not binding on the tribes. *  * We have here - 


MImatriages had between’ members of an ‘Indian tribe in ‘tribal relations, and a 


unquestionably: good. by the Indian rules. 


~The validity of Indian custom marriage hae ‘been re e ognize 4 a : : = 
= Conese ‘It was said 1 in. ‘the case of United States Vv. Quiver oe ere 


ON. S. 602, syllabus)— 


The policy reflected by. the legislation of (are aaa its administration for. : 
“many years ig that: the: relations of the. Indians. among themselves are: to be. 
‘controlled. by the customs and laws of the tribe,’ save where Congress expressly, i 
‘or clearly directs. otherwise. ie es ae Fa a : 


And i in the opinion (p. oon) et 


“At an. early ‘period it became the settled policy of Cones to permit es 


per sonal and domestic relations of the Indians with each other to. be: regulated, | 


and offenses by one ‘Indian against the person: and property of another, ‘Tadian- ere ee = 


to be dealt with according to their. tribal customs and laws. 


my 
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“Th was: held in the case of Ortley Vv. Ross (119 N. W. 982, 983) — 7 


“wow, it is contended by appellants that, as the alleged. marr iage between the 
father and mother ot the plaintiffs was .polygamous, it was neither valid in. 


| : ‘the State of Minnesota, where the parties then resided, nor in the State of 
- Nebraska, toa which | they. subsequently | removed. This» contention would be 


well founded if this marr ‘lage had taken place between. citizens of the United | 
States in any State of the Union. But a different rule prevails with reference’ 
to the marriages of Indians, who are. members of a tribe recognized and treated ; = 
with as such by the’ United States government ; for it. has always been the 
policy. of the general governmeut to: permit the Indian tribes as such to regu- - 
late their own doniestic affairs, and to control the- intercourse between the - 
sexes by their own customs and usages, Consequently, when a member of an 
Indian tribe. becomes: a citizen of the United States and subject. to its laws, 
by. taking lands in severalty under the provisions of a& treaty, as in. the case 
at bar, a liberal rule is applied in determining the legitimacy of. any offspring 
‘that. he may have begotten under the customs aud usages of the tribe to which 
‘he formerly. belonged. The rule so. applied is that marriages valid by the law 
governing. both - parties when made maust be ‘treated as valid everywhere. 
{Italics supplied.) | - 4 ne 


It is urged ne as Nosh Bredell a Lillie Viles v were ein 
sd and as it was reported that he contemplated applying fora — 
divorce, thereby. indicating intention to abandon the customs of his 
tribe and adopt the white man’s law, it ought to be the policy of the 
department in the interests of morality and ae among - 
the Indians to uphold. such endeavors and not to “ force ” the divorce 
customs of the tribe. upon the parties. Noah Bredell never applied 

for a legal divorce and the department has never thrown. any ob- 
_ stacles in the way of Indians who are married ceremonially against 
invoking the divorce laws of the State. . The condition the depart- 


ment is called upon to determine 3 is where the parties are ceremoni- |. 


ally married and no application is-made for divorce. and. they are 


never divorced according to the laws of the State, but are divorced 


by Indian custom, as was the fact in the instant case. The question 


of force could only. arise if the parties were compelled to procure a ; 
divorce in. accordance with the laws of the State which ee their | 7 


- recognized . customs would be unnecessary. and which. law “never — 


_- bound them.” Kobogum v. Jackson Iron Co., supra. ~The instant — 


case, like every other, must be decided on its own particular. facts | 


oe and if they’ show’ that the wife’s ‘abandonment of her husband. was » . 
--such as to constitute an Indian custom divorce, as his alleged apply- ave 
ing for. divorce, taken in. connection with ry circumstances, would i a 


| - indicate, then she is not in a position to justly claim to be the sur- a 
- viving wife of Bredell at the time of his death merely because they 


were married by ceremony any more than, if ‘it were conclusively ‘2 

- shown that marriage and divorce by eastom had ceased i in the tribe, ts 

: resort. might be had to the discarded custom. to support: a. claim, n of = 
ee valid marriage. oe | | 7 
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ns - There: has. bee some. evidence of doubt and ee ee as tis the oe 
scope and effect in this. matter of the blanket act of June. 2, 1924. 


(43 Stat. 253), which declared ‘all noncitizen Indians born. within 


a 7 the territorial limits of the United States to be citizens of the United — a | 
States. It was clearly not. the intention of Congress. by said act te 


disturb the existing status and relations of the Indians in respect te 


their: property and other recognized. rights. | The: act. specifically = | 


| provided that the granting of citizenship should” not. affect their — 7 | 
property: rights and it is fair to assume that it was not the intention | 


of Congress to disturb their ancient and recognized customs without — : 


“specifically so providing. As. held in the case of ne ee States aoe . | 


Nice, ies (p. 598)— | 7 ie | 
. OR Citizenship. is ‘not incompatible with: tribal: axtstenée : or sautiniwea® 
| udiacehlp, aud so may be conferred without completely emancipating the 
Indians or placing them DETOne the. reach of congressional vegulations adopted. 
for their ‘protection. ns = | | 
The policy of the Government 3 is to recognize Tnidian custom mar- 
riage and divorce. because experience has demonstrated | there is ne 
escape from such a course. The courts have held that so long. as 
Indians continue in. tribal relations their. domestic. affairs are con- 
trolled by. their peculiar: customs. This. is recognized i in the act of — 
May 8, 1906 (34 Stat. 182), the effect of which is, in so far as allot- 
ments thereafter made are concerned, not to disturb or interfere’ 
with the domestic relations of the Indians. Under the provisions 
of that act an Indian does not become a citizen. upon allotment, hence, 
his. domestic relations are. governed entirely. by. the tribal custom. — 
This in the judgment. of some. many be retrogression, but Congress 
_ has spoken. Se 3 . | . 


“a Marriage and. divored « are. peda, foe by ‘aeatute in. call oF ‘the’: a 
States, although the laws. are not uniform, yet, “notwithstanding a 


. such statutory provisions. common-law. marriages. are recognized. and : < 
7 upheld in many of the States. There would seem to be no.reason 


s why in the absence of any Federal law an exception, should be made : ~ 
of the Indians’ in the matter of their customs. by holding them‘toa 


: - stricter rule that. prevails among the whites. ‘Besides, the. courts. 


f san respect to white people studiously endeavor to aa marriage ae 


7 : and divorce by indulging presumptions, inferences, and otherwise , 
even in the face of statutory law governing such. relations. qt would — 3. 
oe seem. that the Indian, whose only law is the immemorial custom’ Of 2 bas” 


: his tribe, so long as ‘there. is no Federal statute. to. the contrary,. and baie 


in view bE the long recognition of the. custom > by. the department, of : 
on the courts and Congr ess, ought to. be. entitled to. equal consideration. 


; Upon careful examination and consideration of the record I: find oa an 
“no good reason. for: disturbing the action heretofore taken in the 


oe matter of —— to the estate of Noah Bredell ; and as. nee : : a 
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the courts, the department, and in many instances the States, have : 
all recognized the validity of Indian custom marriage and divorce, 
it necessarily follows that they must be: recognized and treated as 


being of equal validity with ceremonial marriage and legal divorce. 


_ Hence the policy and practice heretofore in this regard are fully : 
justified and should be’ followed until the enactment by. Conerer 
of legislation changing the situation. | 

Approved | : 

Jos. M. Dia oe oe 

oe ee Assistant Seoretary. 


"LEAVE GE "ABSENCE ( on AGCOUNT OF CLIMATIC. CONDITIONS 


Instructions, Aprit 16, 1980 2 


ks Leave OF _Apspson—Sermens—SermumeantRestenoe—Norios—Wonns AND 
- PHRASES—STATUTES. . . | 7 

The term “ homesteader ” n as. a in ihe proviso to he: ‘act of February 95, 
1919, which authorized reduction | of. ‘the residence requirement under the. 

| homestead law for. climatic reasons, includes. hornestead settlers. on unsur- 
veyed lands who file in the. local office notice. of the approximate location — 
of the lands settled. upon and claimed. pe SE es 


Eowanps, ‘Assistant Secretary: | 7 - 
~The départinent has considered’ your [Commissioner ‘of the ‘Gen: 
eral Land Office] letter of August 9, 1930, requesting instructions 
as to whether settlers on unsurveyed lands are entitled to the benefits 
of the act of February 95,1919 (40 Stat. 1153), 

By the act approved July 3, 1916 (39 Stat. 841), Congress granted 
to homestead: settlers on mec lands ‘the right. theretofore 
granted to homestead entrymen. of being absent five months each 
" year, in not to exceed two periods. - | — oe 
be The act of February 25, 1919, supra, provides— 2 a 
| . eo * oe That the register and receiver of ‘the local. land office under rules 

and. regulations made: by the ‘Commissioner of the General ‘Land Office may, — 


“upon: proper. showing, upon - application | of ‘the homesteader, and only for cli- ; 
matic conditions, which makes: residence. on: the homestead for. seven: months in - 


each year a hardship, . reduce the term of. residence to not more than six. months : fh 


aratce each. year, over. a. period. of four years, or to not more than five months each ost 


"year over a period of five years, but the total residence required shall in no . na 


event exceed twenty-five months, not less than five of which ‘shall be. in. each: e 


, : year, ‘proof to” be made within five years after entry. 


~The. act quoted i is not limited to ‘homestead. entrymen, but t by fhe S oe 


at of the term “ homesteader’ 4 Congress. included homestead set- 


a thers. Therefore, a homestead settler on unsurveyed lands. who, files is 


: “Promulgated May: 16, 1930, as. Circular No. 1219, ‘See Dp. 103. na" e | 


| ey upon’ Salt meee ‘may: sasplind te “the: pogister! fobs ‘his: peer 
of the’ act: of ‘February 1:25, 1919; supra, making: the. showing “requ age 
-by-the. regulations of. March:25, 1919; Circular: No: 636" 47 Ts2D:.95) 


eos act: of June 7,"1994 (43:'s ; at. i “688, creating she’ Pueblo 

“Lands: Board, itis: required ‘that the. ‘board: ‘shall ‘report’ upon éach - 
Indian pueblo: as. ‘a ‘separate’ ‘unit and: pponst the b steeplcteen of see 
pot shall file: eee with! the: | cf Tat 


Upon t! d'boa sad Uhh Attorney'( 
ioral all forthisith cause’ to. » be filed in said ‘court,’ ‘as.  Brovide 
ie mae OF : maid ae } 


a a is sen eet be ahs 
‘ ts are sae indefeasibl cand for/which the Indian ‘title has 


oo , contains the. ‘proviso that. fiething 

oe aos act: ‘shall: bs odingbruedl to: impair Or destroy, any. ‘existing. right. 

_. of the: Pueblo. Indians. of: New: ‘Mexico to assert: and: ‘maintain, ;an- 

“2 affected byt the. provisions of the act, their title and a ight to ‘any and 
ome ori iginal vised tae et 2 i” : 


ban Wee dointest | as’  thareta petites poner to: neuen ‘Génaanisatonet 
of. the General Land Office: or: patent or’ certificate ‘of title. 








Pétenits w. will be iesued for all ind, the: title’ to 5 whigh.i is: 2 datorhi d. 
ni suits: filed. under’ section 1. of. the: act, or: by: original proceedings —- 
under: the last: ‘paragraph: of section: 4, to'bé in:non-Indian claimants, . _ 
where, the parcel: or. parcels have: been surveyed. andthe plat: approved | 
- by the judge of said: court. in. conformity. with: section 9 of the act; 
“upon. production. ofa certified: Copy. of the’ final decree including the 
order. of. approval” by ‘said court, and’ after. a copy of the: plat: ‘has. 
been. filed swith: the: district. cadastral cehgineer: at Banta. Fe, 5 Net 


























: / Pateate| ‘will: ba: ae te: 5 hit tnd. elaine fee all. nnd to. BE 
cee which - the: Indian, title. has. been. extinguished - as- reported by: the oe 
ee board, and. for which court. proceedings: have not: ‘been. brought. by = ceo 
See OR OD: behalf ‘of the: Indian: “upon | the. register of the: United’ Btntes. ae 
and office for the district in ‘which the land is situated, certifying | 





ep ae ae that, under the. provisions: of the act. of J une, 4s 1994, “supra; the: repott. es 
ce ee -of the’ Pueblo Lands Board: has: -pecome. final: that. the; parcels. have ee: 
oo. jpn surveyed. and Plata and. field notes, officially f filed with, the » district: eo 





a ut oe that 1 no: “opuibeat: ‘hag peat ‘filed “againet the person. or. Pr persons “gad: for: ie 
v2 athe land described i in the. certificat certifying that. after’ ‘contest. . ae 
oe a caduly: filéd and, final .décision: ‘thereon;:the person. or ‘persons, named” an 
ere cn. the: certificate: had: ‘preva 3 led: as to. the land described... abiegie! ho 
ES Section. 13: provides that as'to all lands within the’ extorior bounds . 
Oe ae es of any: Indian. pueblo, which have-not-been- claimed for’said = 
Eros =) Endians: by: court. proceedings * ‘then: pending;.. or: by the findings: anid. 6 oe 
ae ase “report. of. the. board: as. therein provided, ‘the: Secretary: of the Intérior, a aS 
ee -jat-any- time : after.two years.after the filing of said reports: of: ‘the! en 

ee ya board. hall file field notes and, plat. for: each. pueblo i inthe: office : Of 
the: surveyor-general : (now: district: cadastral: cengineer)...of : ‘New 0. 
> Mexico: at ‘Santa Fe, New: Mexico, : show ane: t the: Jands- ‘to. which. aan 

























eek SS Any. existing right of thi Pasbld Tidiane't ig: aisort and. maintain - he 
Pek. thety title and. Tight, to any lands: by: independent. suits or..ori iginal sel: 
0. proceedings in: any court of competent jurisdiction, unaffected by the 

"-yprovisions of: said acti is ‘terminated: by. the: filing: ‘of such plat. and. / ; 

~. field notes. (section: 4b). Thereafter, copies. of: ‘such: plat: and: field: © 

; _- motes: shall. be: accepted. in. any. court: as: ‘competent. and. conclusive S 

~~ evidence. of. the extinguishment: ‘of all-the. right,: ‘titles. and: interest: 
of the: Indians in and tothe lands. deseribed i in said. 6: pla abd: of any. 

elaim of the United. States: (section: 18), ee : 


















_ “hobee with: ‘the: district: -cadastral. ein “HobICS: thereof: must: tbe: 
published iz in. some BEWSPAPET or. t newspapers of general circulation, 





< pablishd! within he. ounityy i if thee be dion, otherwise: in ‘a paper. 
a of general: ‘irculation nearest to such non, ‘Indian: lands, once. a week 


» on ‘or befo “thet thirtieth: ‘day & ‘pltoe: the ease 

‘of such’ notice, his’ or: their: adverse: claim in: the: United: 

Gi ce" >in the land district: where i such‘ parcél or parcel: : 
5 ie é0f: contest: , stating the: ‘characte 

4nd b basis of ‘Such idveiss ‘iim; anid notice’ of such: contest. shall be 

& “served | ‘upon. the claimant. or ‘elasinanite. named: ‘in’ the: ‘said: node ir 
ee the's same o runter's as. in! ‘Cases’ Sof Pesintest: rot C Romigetied entries: fs Me 


ions." ue aria ba He at aa 
ll not’ be ‘re sognized as contestants. A “right 


ol ; rhere ° an adverse. title 3 Is. asserted: “Tf a ‘a. contest 
oa filed: sf shall pried ‘be heard and’ be decided as: ‘contest on i a ae 
stead: entries are Sa a eee 1e "ru. ‘ules :ant id re esulation 


suit ayn title brought’ t es | 
uccessful party shall: receive’ . atone 

is successful in'-such’ proceeding, 
cen a eer: of said: act: svi have: the. 


r, age ‘copy. ee 
for: fiy ) aj beatae within. 
in ica peace: of pensral circulation, ‘pub: 
lished: in: tk 4 se which the land ‘described therein is: situated. 
: otherwise i in a a newspaper published: nearest. the land. The: register’ Ss 
“Copy. will be posted 3 in his -ofice. during the period. of publication, and S 


‘Preok.c of Posting. made im he usual manner 














“DECISIONS: on) THE: DEPARTMENT. OF THE “-ENTERIOR- | evo. SF 


ae Ater thirty. dap’. Pibin: the date of the ast publication, ahd in ithe. oe 
ae 7 aboitics of any. contest. filed.with: the register, he’ shall ‘issue-his.cer- 
tificate: for. each exception. according, to: the: attached. form,. designat- 
ing the! exception inthe narne.and: by. the: description’ appearing: fi 
the -notice.’ ‘Where: Be contest ‘is. ‘filedythe. same swill:be. reported, as- ai 
- “homestead: contests.*"-A ‘serial. saumber. Will-be:assigned.tio.each excep- 


os tion ‘in the- notice. im: consecutive. order,: and. the: contests. owill: ‘be: res 
ee "ported: under. the serial numbers; to: which they: relate..; Notice. ofthe > 
~*~ gontest: must be: served: oni the claimant. désignated.. in the published 
in =" notice; and. the contest: shall. proceeds, peiheard,.and- be: decided-under — a 
thé rales-and tegulations-of. the office pertinent: thereto;: and. from the. - 
os dedision thereon: the: aggrieved. party. will: chave.the usual-right.of 

ae appeal. After final -decisionon- the. contest, a patent: certificate: will oe 
oo. dssue: on: the: prescribed formsamended, to. recite. that: contest-was = 
oy = filed and: decided in favor: of the: successful: Party;, and. ‘such, other ee 





7 2 - > recitals: as. umhay be necessary. Sa ae Bierce ae 
“The . act: requires: that the. connie: “olaimants: al receive, ae 


se patent or certificate of title without. cost or charge; : and. Ho, additional eee 
ee - > remuneration i is:allowed: ‘by: the act: to. the: ‘register; for issuing’patent 
ie a © certificates. - ‘The ‘costs -of: the: -contest | ‘proceedings,: including. the 8) 
oo taking: of testimony, shall, be. borne: by. the. respective, ‘parties: to. the ee 

~*eentest. according, to > the. rules: of ‘practice, and, be accounted, for: in aged 





= Lethe, usual: manner: : 


nares Vs\-5 ‘publication. “oft! raptiog | Rall- be. made. at: ‘the. ‘expense. ae tthe 
eee “United: States,:and payment therefor. will’ be. made, by. the special’ dist s-" 
/.. -bursing: agent:at Denver, ‘Colorado, out. of: the. appropriation: for. 
agen? a @) Quicting, Title, Pueblo: ‘Lands, New. Mexico, 1929 and 1930.”, {Within caren 
_ «ninety days’ after the: official filing of the plats, .and:after: the “period. ©. 
oo. within whieh contests: may: be: filed, . the: register: swill submit, Be report. ae 
: ae of the: serial numbers assigned; ‘atid: the. action. taken: on ‘each, -accom- ate, 
: panied by” the: prank, of ‘publication and: of ‘posting: of notice. ree ce 





and date) indlosing ie notice for ‘piblicaion: 


-. «.It-is desired ‘that the successive steps. shall be: we with baal ae “ : : 
as minimum. lapsé: -of time required under the statute: to: afford. adverse . he 
- . glaimants ‘an. opportunity: to. present their. contests, and. necessary ; ie 


( Js perform. the. duties: involved. » Should : ‘any: doubt. arise: as. to. the 
oes method of: procedure: in- connection. with. any: ‘exception: or. contest, : 
“20. or other. duty, further instructions should ‘b 2: requested ‘Upon, the: 
= 1 pasion matter. bop EVES Secbk sai Jae 









ie lef O. ©. “Moore, Coomaissioney 
Approved: i SE ous Soe Paslee 28 ee 

Ray. Lara < Winner, fips 2 a 

es “ Seoretany 












as issue. a. 1. patent 1 under the entry, i it is. unne 
- Equitable Adjudication to « conside 1e Case 








: rnilitary | service’ “Of gach: ‘ontkymbin'o or: © getter. “SC stablished ‘shail, “in the. adminis- ee 
"wey tration of the’ homestead laws, ‘besconstrued to: be: equivalent: to all jiltents. and 
+ | = purposes to residence and cultivation for’ the:same: Jength of. time upon-the tract >: 
"entered: or Settled upon; except, that-. (2): if: -ADY:: -sueh: entryman. settler: was: sat 
=|. discharged - on -account; ‘of: Jyounds” ‘received or. disability | Aneurred. in, line, of. 
- Enz duty;. then. the term: of his. enlistment shall be deducted from the required length. Cot 
ne off. residence without. ‘reference tot the. time of: actual ‘service and (@y: no patent, aoa 
pesos shlall issue ‘to any: ‘Sucti ‘entrymano or ‘settler whi o has: not: ‘resided: upon oan 
wae lie cultivated: his. homestead for a period of at'least one! ‘yeu 















gee > The benefits: hereof: are “conferred” ‘upon’ ‘such: i sl who: ee 
aa a within, the provisions of ‘the: act: ‘of March Bs 1997: (44, Stat. 1361), 
: “tind 3 it allows theny ‘to: “deduct. the period of then ‘established: military. hs 





s' _ pequireeneats0 of the Hounestead law: ‘ordinarily: required’ or: to. deduct As a 
dane oe term’ ‘of enlistment if ‘Gibcuarged | on: } account of ‘wounds: Te Si oe 


ee “1898; “sndlusts, and: Teds. ‘Homiaterial | weds or “hot ‘te co. As 
“was: regularly mustered. into-the servicé of the United ‘States; if the... 
- service. was ‘under. authority or’ ‘by. the. approval of the United States. 
oS Vorany: State or ‘Territory i in: any. Indian’ war or campaign, or in. Cone 
“nection - with, or in the zone of any-. active Andian. hostilities. in aDY 
Are Ota or. Repritonies’ of the United States. Pes 
p oecec The: homesteader. should furnish 4 iD. ippott: of is ere ‘Sor: “cheat 
Se "oe -thilitary service, ‘a. certified copy. of his ‘certificate’ of discharge: 
ory where same is | not, t possible, hi his. affidavit, corroborated as s far. Lene 


















“damig Office ‘showing payment eS the: “United: ‘Sistas, wes 
{theres Is no: regular enlistment, ‘OF. muster. into: the United States: mili- 

F when theré-is no-record: of service: or. ‘payment: ‘for 
sme by satisfactory evidence fp the muster Rolls on. 1 file: im wie 


Offi tere cate io or pay. ‘toll on fe in er 
States. or. ‘Territorial ‘archives showing | : rvice. f the ‘pol : 
mek same wage el Saray reer or’ other Wise ; dost, or, whe 


q ? ) ay x ae ven 0 a ae aol ae 
‘he oh the erent of: the sac ‘TLand:0 


By: departmenta pao of. ‘April: 16, 1930" (88 ae Dd 96). .in- 
the. case ‘of Vernon G. Huntley, Denver. 049848, ‘It was. held that a: 
stead ‘se th irveyed lands . who makes ‘the showing é- 
y th regulations in’ Cire lar. No. 636, approv , 
















ce 104 | "DECISIONS OF ‘THB DE DEPARTMENT: oF THE 1 INTERIOR 
“as to ar Le Dd 95), and; who: gives: andtice: of the rapiproxittiats,| jocatits ni ae 
2 cok the. lands. settled upon: and: claimed: may. -be granted. the: beriefits 

ofthe acti of. February 25, 1919-(40 Stat. 1153), providing: for ‘pro 
vane absences aus. to. > climatic sbneiae te : 












ce as ; follows: 


: Phat: “m0” ‘desert lant i entry: heretofore made: in: “good faith, under. the: , public. ae 
ay. land laws for. lands in, townships: 4. and. 5, South, range, 15. east ; townships. Ase Te 
ict and. 5. south, “range, 16, east: - townships 4, 5, “and 6 south,. range. 4: east; town- es 
Lore IS ships: 5, 6; and. % south, Tange 1s east; _ townships 6. and. be ‘south, ‘range 19. east; eas om 
ae townships: 6.and 7 south, range 20 east 5. townships. 4, 5, 6. and 8 south;-range 
OF eats. -townships 5B, 6, and. sections 3. 4, 5, 6, Me 8)/18, vand: 19 township. (Soe 

- south, range 22. east; ‘township. 5 south,: range: 93: east, San. Bernardino meridian, - oe 
tua SRE Riverside County, State. of California, shall pe: canceled “prior ‘to May 1,:1988,0028 F 
“o>. petause, of failure. ‘on. the. “part of: the: ‘entrymen. to make: any: ‘annual or final. ee 
ae . Breer falling due upon. ABY.. Such, entry, prior: to, said, date, The. Feaulrements | 










as ade. Tt the. ‘said. entrymen. are. 
oe a unable to procure pater: ‘to irrigate the. said. Jands above. described. through: n0 .. 
ao. o4 fault of.  thelng;. after: using: due’ “diligencey: or ‘the. Jegal Ue ee as: to theit : 























ae "By t this a se, delert Wa’ entries in. ‘Riverside County, Californiés’ 
er were. suspended under the provisions. of the act: of February. 
© 25, 1925. (48, Stat. (1580), are. continued i ina state. of: ae erat ee te 

| May 1), 
the: dates’ ‘Aavibie: which’ the ‘entries: are. to remain. ina. state o 
nie pension, | With authority, to the > Secretary. of the’ Thterior 30 








; oo are ve. years Be ag ‘May. ae 1933, Hs yall, i depend: upon: pene 
oe existing. at that. time and: wie can’ Y not: be: foreseen and visto el, oe 
re bia os saad Be © a ee a : ene 


os nO 6. Moons, , Commissioner 


a 


a for examination and 


“eee the deed ‘covering he: ‘conveyance is ‘ fendeted “Toe ‘acceptance. a . OFGer. 
to avoid: any. difficulties i in regard: to the e acegptaicg of title, insurance as s evidence 


: » Department : Appt ‘opriation Bill whieh” carries ‘the! funds: wider: ‘whieh’ "thie ‘Gov- 
 sernment’s: ‘share. of. thes cost! will ‘Be -met; under! which: the: evidence: cof. ititle : is. 
2 ae to be. . Satistactory. to. the: ; ;Becrofary ot! ‘the. Interior. ~The. total: “pur- 


The Sroposed: pare oe is a by: the jg ol 
oe Trust, Company, and the first. ‘page thereof reads a as s follows 











8 ee " DECISIONS: OF THE: ‘DEPARTMENT. OF THE INTERIOR 2 Bon 


By this poliey of. title | insurance California Pacifie ‘Title, & ee ani 





ie — or dathdge not ‘Skeseding’ in an the sum of = ae 
“ = os Shalk: sustain. by reason: of any ‘inieorr ect ‘statement in ‘this Policy « conéerning she oe 
oe ale: to: the-- hereinafter. described,:: er te Ce ce oe i 
7 : The title of said - = - hereinafter, reseed is “yested i in, United 1 States 0 Of 




















eases of. record, ‘and ‘ancon ditionally. eke ee Eee: 

o> “In testimony: ‘whereof, -the. ‘Compiiny | has faueed this. Policy. to he: “executed ea 

one “by. its’ officers thereunto duly authorized, and its corporate § seal. to" ‘be # Heretunto, ae 
affixed this.- 7 Closing: with Recorder's Series No. Se ae ga ea 














= “Spy ee ——_ sci - a “Its. Vice-President, 
ee ear) ae “and: ‘by. ——""_ ______, Its Assistant Seoretary.. er 
ae On the’ dtotlaiileig’p pages a description of the insured’ property i is to . a es, 
Ps be given and the. conditions and’ stipulations of the policy. . oe 
~ It will be noted that the title 1 is fully insured, that is, “ vrithiouit’s any ae ae 
: exception. either of record. or not.of record, and unconditionally.” ooo 

_ ‘The conditions. and stipulations are: substantially: the, same as. ap- ea 
ae pear. in: most. policies: of title. insurance ‘and: cover: (1) ‘The. rights 
Joe sand: duties of the company upon notice of claim; (2). rights’ ‘of:com= 2%: 
oe “og pany upon’ payment: of claim. and. (8) liabilities ‘of the: ‘company. ae 
ge - While the i insurance: ‘is: full insurance as. of the. date. of: the policy, sth ; 
ne “phe. company. assumes no- ‘liability. for loss. or. damage. by. reason of et eas 
ee . defects, . claims” or: incumbrances created: ‘subsequent to: that date, or © 
Ca _ereated « or ‘suffered by: the. insured. claiming’ such loss or. damage, or os 
agi ee for: defects, claims or. ‘incumbrances existing. at the: date of the policy By tet 
~~ and known to. the insured. claiming. such. loss: or: damage: at the. date ea 

— “sack insured claimant: acquired an insurable. ‘interest... ea ee 
Se ~The liability, of course, is also. limited to the amount ‘gpocitied: on. eae 
othe: face of the policy, “No wnention is:made*in the. ‘memorandum 
ee regarding. the amount. ‘proposed to; be. fixed but it-is assumed'that the > 
sum. fixed. will be. sufficient. to. cover: losses resultant from: failure of ©. - 
oo ¢itle on: by. reason of: probable. defects or. inciimbrances ‘affecting: the ee 
ee "property. “It is: suggested ‘that: it should at’ least ‘cover the parehase omen 
price of the property. ae | © ee 
~The question of the. ‘pecoptability. of a policy’ title insurance. oa 8 
liew of an-abstract of title. was ‘considered: by this office in an. [unpub- ao 

lished]. opinion dated Replembet 21, 1927, Me 23881, wherein it: owas | 











































The position ‘has heretofore Been taken ‘that. a policy’ of title - insurance may: 
‘be. accepted in lieu of an abstract of. title ‘when it is made: to. appear. that the ~ 
company. is solvent and ‘properly: qualified and the policy: is free from ‘conditions. 
and: stipulations: Inappropriate. to owner rehip of ‘premises: byt the’ United. States..--: 


av ae 


* if am. “of the meets and that’ a “poliey: yoni tle 4 insurance. 2 aabstadtially, bes, 
ye form n, proposed; baa Be beeeied as. a. sufficient t guaranty, of ‘good 








_ DECISIONS, ‘OF THE: ‘DEPARTMENT: oF: THE ANTERIOR oe 





Rees ct ii leuptaiiba by: ‘the: Commissioner’ ‘of! ‘rides’ ‘Affairs: hai! thes 
es Yakima: Indian: Reservation: embraces: ‘as -considerable;. area, of: land. ay m 
valuable for agricultural ‘purposes, a ‘large: part: of -which‘is: and: has: 2. 
-- been under - irrigation ‘and’ ina vhigh.,state of | cultivation: forcaee oo 
Suen miimber’ of- years; that. much. of this land: i is: leased. to: persons: other ar 

- than Indians. who: enjoy: the benefit. ‘of. the: usual. facilities: provided .. 
ooo. bythe State: for its citizens, such’as free schools, ‘improved-highways; 
été, all’ without: substantial: cost to’ ‘them ‘due +6" the’ non-taxability ae 

: oft the leased lands and the Perinanet Jbipativemenis 2 thereon; Scnee ae 









oe Saving bids on eae ieeces s should c ooneainy pinay conditions” are 


oo The. question presented 1s whether authority ‘exists in’ the ne aoe 
ot the Interior, under existing law, ‘to p reata lessees. of these. lands 
ie to. meet, the conditions mentioned.:. Ne a ee Ta ee 
ee The authority. to. tax. necessarily” ‘falls to tthe’ legislative power. ee 
ae hited: “States’'v. “New” Orleans (98° US Gs “B81, 392) 3 Pabmer'Ve 
ee ~ McMahon (183° U. SS: 660, 669): “And, as suggested by dies Cooley © eds 
~ . in his work on. Taxation (Vol. As: Lp. 43), it,is an’ inflexible. principle ee eat 
of our law that no executive: or. administrative. officer. can. lay any.tax — 
ee whatsoever except: in execution’ of ‘laws’ enacted: for his: ‘observancé. 

- For:this-reason, if no: other; the validity ofa: regulation: ‘of the: nature 
oe _ tontémplated, which: would” ‘savor’ “strorighy® of an ‘attempt’ on. the 208% 
oe part. of an’ administr ative officer. of the Federal Government to ‘levy oe 
EEE fhe tax upon a. certain: class. of ‘citizens ‘for. the. benefit’ OF: a. State, is. — 
--. open to such serious question,as to render. its adoption « and. promulga- 
> tion, inadvisable inthe. absence.of: clear statutory. authority: therefor.:°» >> 
Se Stal other considerations, however, further demonstrate: the eee a 

‘ ee the: ‘proposed m measure. fe ne Saat bs Spanley. = 

Sn ihe ee 
pane the provisions. at ‘the’ acts. or Deoinibar 9 of 1908 es Stat) en eee 
. May 6,°1910- (36 ‘Stat. 348), such. allotments being: tnade: under: the. 
ae general. allotment-act-of- February. 8; 188%((24 Stat. 888) as ‘amended: 
_- by; the. act; of. February, 28, 1891; (268 Stat. 94) 5. Section 6 5-of the, gen- 
~ eral: allotment, act. provides— a ee mk a 
titi ‘That upon. the approval. of: the ‘allotments pr wrovided. for. in. this, Act ‘by. the: See — 
 p retary.« of. the: Interior, he shall cause batenty to. issue’ “therefor 3 in the name of 














































"the: allotted: which: aati shall: be: of: the: ‘legals effect, iasa declare: that the 
4 . United. States does and: will hold: the: land ‘thus alloted, ‘for: the perlod, of. sai . 













Ee en “the: ‘alloteee sor bis ais as s the case. /may. ay 5 would: be: 
entitled to. a V regular patent. conveying: the fee. discharged: of: the + trust : 
-.- and free from ‘all- charge: r‘incumbrance. The’ United: ‘States: thus. 
"© retained its hold-on the lands allotted ‘for a period of 25 years after: 
ae the: ‘allotment. and a aiuch: longer’ as” the ‘President: his. discretion 
a _ might: determine, and: the clearly expressed) intent. of! Jongress:i is that Paes 

~. go. longa: the land: remains. in that: status: at ‘is: beyond the: power: fof. Be a ae 

‘the State:to tax: the. same. for ‘any. purpose.’ In upholding: the: none ee 
ees taxability: of lands‘ of this character: during. the: period: of thé: trust, eee 

| eo ths Supreme Court in Inited, Silas alert: Supra, said A (p 437 Tet i 


























i: DECISIONS oF THE ‘DEPARTMENT. oF. THE INTERIOR “vol. al. 2 
oe the again: < of: the. State, ig: St" say: ihe may. be. sold ‘tor: the taxes, and 8 


ee oe to the: Indians without. itself, paying: the taxes. Ampoped from Fears ‘to: eres ee 





ss — Congress’ thereafter to: deprive: the Indian of that-right:without:his. _ 
“oo... topsent.: To, the.same. effect “is: the: decision cof the: ‘8th, Circuit 3 in ae : 
es orrow. ve United States. (pi Fed. Beak frlae — 











"thus beconie so burdened that‘the:United: States could not: discharge its obliga: 


< pee taxation io a definite ee ee ‘is. s keyend: ‘thet power : even. 1 of m Be : 





oe oe held. constititbes an : duiportent: ae ae He. ‘esialatine: poe iy oe : 





2 = Congress: towards the: Indians, ,; 


Administrative: officers. of: the. Gov; |. 


oe a ernment. are, bound. not: only: to ‘maspact: this condition: as much as. out : > 
-. siders, :but'as- agents: of. the Government: charged. with. the, execution 
oof its: guardianship ‘powers. over: -the, Indians, : ‘it.is their. duty. to. en- ae 


=. force/the tax. exemption: and, protect the. same, from impairment OR 
: infringement i invany manner. asl oe 





Turning’ to:.the, leasing: nips fn hich the authority” 6. spiaetibg : a 
«the: regulation. under: consideration must. be fount, af it exists. at all, se 


. 7 feet af; “cartata: “lands. 
ee ewe ena fan: 


: nee 246 oULS 10) and I he i a s. ome fg an ! 





a ebatelr not t 0: ‘ae recast 6 ol for tl he: benefit: of: ‘the: Tndiades: To. bike 
ee contrary a Tequirement: that: aS 8 condition: of the leasing of the lands: 
: the: lessee shall ‘pay. for. the: ‘benefit: ofthe: ‘State, in -addition:to. other. 

~ considerations, ‘an amount ‘equivalent: to. that: ‘customarily: assessed. 
and: collectedb the State us tines upon: ‘property: of this kind, “would : 


Che feats doom thi: Jeasing: ‘of. heir: anne ! “The: burden would: aa 
3 ". be. placed: upon: the. Indians and the. ‘plain « effect of? ‘such? a ‘measure: 


“would-be to: shorten ‘or ‘curtail: the: period” during which ‘Congress. 
has isaid: they: shall: enjoy: immunity from: taxation. ° Rue eal 
[have to: advise; - therefore; that: the’ ‘suggested: amend Inient: te ithe 
| _- leasing regulations: involving: as it doesvan: attempt: to: do: ‘by: indiree 
: tion: that! which ean not: lawful be: done: directly is um ize 
Approved: ah 

aay M. Drion 


| | i in -the memoranda: ‘submitted: concerning 
ee ono fe on thes with@raval by. Executive ordér, of.certain‘lands i in = 
fe upper Tanana; Talley, i in “Alaska, ‘near: the: international. boundary 
as oe apes eat ees e-of: Education’ under ‘th | 











ae 2 "DECISIONS. OF: THE ‘DBPAREMENT OF: THE. INTERIOR EWR eo 








eo, harstoldve: aye ‘afforded : Be means. ob liveliiogd:: aré 6 being: aaiaty 
: depleted: by. white trappers : and: the tiatives: are: -barely able: to: eke 
as Sou. an existence by traveling, great: distances. into: ‘the- hills. in) the 
oe Ss -~ quest: of caribou: These. Journeys: are ‘not made without: great. hard 
eo ogshipe De ts: reported. that: theré: are no: white settlers .in-the country). 
ee ee and. these: natives:are- practically: the-only- permanent. inhabitants. 


ult is proposed .to reserve ‘the aréa:approximately 25.miles-or. nore | 


ees to. promote ‘the: interests. of the: natives: by. appropriate. voca: : 
dena: training, to encourage and assist them in: restocking the country © : 


eo : a and. protecting the. tae teres animals; and otherwise t te paid J in: Sean 
Ere e are-and support. oe ee ; : 


# a S “- S There : ig no. express: attabory authority ots ‘the ‘wittidnawe: ‘of an : 
~\s-Jands ‘for the purpose -proposed, but: it; appears. to. be: well: settled = 


= OE Piet owithdrawals. of: lands : ‘belonging to. the, United: States~ ‘may. be - o 


- aS “made. by. Executive. order: without. ‘express - statutory authority as ci0o: 
the exigencies of. the. public: service. ‘require. Grisar ¥. MeDowell 


ae : (6 Wall. 868) Alaska picks Fisheries Ws Vee States. (48 Uv. 8, So = 


ee 258. Attention 4 is la, diteoted 6 the: aio of Fen cine 5 OB. 1910 (36 Stat. : van 


as 7 847). which authorizes the President to > Taake. withdrawals of. zinblie’ — 
- lands for public purposes. = ae 
To. encourage, assist: andi protect?” ths ‘faitives: in. “aha ‘efforts oo 


, 8 rain’ themselves to. habits of. industry,. beconie. self-sustaining and: ce 
a advance to the ways of elvilized. life, is in the: public interest and for — 


ee “public. purpose | (17 Ops. Atty. Gen. 258, 260; Alaska Pasifte Be 


\ Fisheries. ‘y. United: States, supra). 


The act: of Bebriary: 25, 1925. 8 Stat, 78) authorizes the | Secree 


Ley ‘aboriginal native people of the: Tervitory of ‘Alistea ad to ‘con- = o 
ae struct: and. maintain. suitable. buildings for: schools, dormitories ae an 


eo ee ; hospitals i in such localities within the territory. as he may-select.’ 





» Reservations: have: heretofore: been created - by. ‘Executive: ‘ofdetin 


be 2 Wastes: for thé use ‘of the: C Office: of Education: under the’ supervision - ae 
_<--of the: department: forthe ‘care,’ support: ‘and advancement: of “the 
oe ~~ interests. ‘of: the: natives: Solicitor’ S$ opinion: “May” 18; 1923, 49° LD. ee 
>. $98); and the withdrawal of an area: sufficient to meet the. meeds’ of the cee 
oe situation: presented may” ‘he. made: should® bes ‘determine that: “the moh 
eS exigencies: require a. withdrawal of the lands. ranks SS 





~The. adminstrative: details: incident. to. ‘the. purposes: ot the yer 


S  ton may be determined: by the conditions found to exist after’a Gare. 
ee ful: study. of: the: needs of the! natives is: ‘made. ~The suggestion: Ane Fs 
Soe the memorandum: that: tracts be’ ‘allotted! as fur farnis and ‘that: swithin ~~ 
ee ten years. the: reservation be abolished - and: fur farm: ‘leases’ ‘granted 
-- £- to-the occuparits, could not be made: effective ‘without the ‘enactiient le 
Fae a s of further: ete tiant by Congress Br aes 








a be ‘used, ce any’ ‘peudonnble 1 manner and: for: any “easdriablés ‘putpos: 


: ne ? which. will advanice. the: interests: of the: natives; ‘provided it does, not 
oe undertake: to: make’ such.a disposition: of. them: as ‘may: eventually 


| ~~ embarrass. the. Government's § title. ‘(Opinion May: 18, 1998, 49 L. D. 


He 592, at 596). 0. 


eg withdrawal. of the. character “proposed. ‘sould, not “yest: ‘the 
natives, with: any rights. which.would be inconsistent. with: the “power 


ees of Congress. to provide for theultimate disposal: of the lands. Should 

fo itebe deeined in the public interest: in the future to. revoke the reserva- 
oo tion; the: enactment. of. appropr iate legislation. to tare: for the: interests 
oe = of the natives may then be:recommended..’ 


“Should: the: “withdrawal: be: made -the. area) would: ‘be: saltot ‘to 


2 aig rights. existing at the. date: of the withdrawal and. maybe held. 


“> open. for. ‘purposes: of. prospecting,. locating, developing and: disposing - 


A oft the mineral resources ‘under applicable. mace oer 








"DECISIONS: OF THE DEPARTMENT. or THE: p INTERIOR 


“bya an i Seuldion: ‘this course: sot ‘thei Rio ‘Grane’ was: s changed seivng ae 
the: described: lands, with: Tespect tothe - river, in the: position: shown ©. a 
“upon the: plat.» “He; accordingly, held’ that: the ‘parties claiming said. 
lands: as owners of the adjoining: lots 1. and? had«no: valid: ‘claim 
° Ghereta, except.in’so far as they were: able to show ‘that:the- patented a 
<Jots as. surveyed: embraced lands: between. the. 1858. meande: line: Of. 8. 
the: right” bank: of the river and: ‘the: thread of’ ‘the: river agit then 
. "existed. He: “further: held: that. aS: ‘the said’ lots: were: not: embraced. 
S invany: withdrawal: or’ reservation, OF. other ‘claim at: the. date-of the: - 
acceptance: ofthe plat: of:survey.'on: April 14; £921; they: ‘passed’ to 
; the State-as: of that date: under the act: of June: 20, 1910" (88 Stati ee 
ee BST); and. are not valid base’ for’an: ‘indemnity. selection. ’: HEY ce 

4 - ~The, ‘State: alleges’: that: the Commissioner’ erred: in: Helding’ that’ « oe 

“ lots’ 5;'6cand 7-of said: See: 2: passed: ‘to: the State under. ‘its: schoo 
Mond granty: and further, that’ it-was-error to disregard: thé:decreesof 
_ the district court of Dona ‘Ana’ County, in’ which: the. lands are situ: 
“ated, wherein. it. was. held: that: the title: to the. lots: -in’ question: ig ooh 
= vested in the- adjo oining: landowners. as ‘accretion. “The: State con- | ao 
_ tends. that the. holding of: the ‘court: is. binding-o ‘on? the partioe to ere | 
- suit and upon-the Land Department.» ait s 
The Commissioner. has found: as: - fact that these lands were ; not ee oe 
“formed ae accretion. but) that a 3 eee 




















Ate ae 





OS - question were,  aaReayed as: Spb I lands: : ee to this survey. ins 
status as. _unsurveyed public. lands: “was, unchanged - by. -avulsion. a 
“Under. these facts, the. grantees. ofthe, adjoining. lots:1iand-2,claim=- 
ing. under: the: title having its root:in: ‘the: “patent. issued"t | ‘Blas: Rael. a 
a On! ‘November: 23, 1891, ‘acquired no ‘title’ m the’ ailjc olning ‘unstirveyed. 
> Jands now. ‘identified * ‘as lots 5, 6. and te, “The Land Department. as 
clearly. had sole: jurisdiction j in ‘the. premises. : Bishop: of Nesqually Ve 
Gibbon: (158 Te Ss. 155) 3 Knight’ We. ‘Onated States Land Aagochation: 
(142, U.S: 161); M eDaid.v.. Oklahoma. (150. U.'S.. 209).: Se ec 
- The-survey: of. these Jands:in. the field was madeiin J uly, August, oe. 
and September, 1916, and the: comreyanics hy: RD to. 0 wie ands : 
oe Sanford o on. 1 J Janay 24, 920, « : “wi ae 


























ae’ ae da the ¢ eiutoring. thes possession by, these 
ie A is deel. add. any. rights 1 In: the. pr emises, which pay oe: - 
op robhetlied anda ‘ihe: public: Tand. laws. Slats 
seis: 8 of the Enabling, Act of. St une 90, t 










Ps : ‘sections ey sixteen; " ehlrtyatw ‘ana ‘thinty-siz; “OL: “any 
i parts thereof; are mineral, or have. ‘been sold; Teserved;: or: ‘otherwise ‘appropriated 
or. reserved. by: or under “£ | thority | of any. act: of: ‘Congress, . or. are’ wanting 
or ‘fractional in quantity, r where ‘settlement. thereon with. ‘lew. to. pre 

“emption, or homestead, ; or improvement thereof with a view. to desert-land entry. 
* has ‘been ‘made: ‘herétofori or. hereafter and before the. survey. ‘thereof’ in :the 
field,” the®: ‘provisions’: of “sections ‘ twenty-two” hundred: and: ‘seventy-five:.and 
” twenty-two ’ Hindréd ‘anc séventy “Six ‘of the’ Revised: Statutes’ are hereby: made 


e "applicable thereto. and to. the selection: of. ‘lands’ in \ Tiew: ‘thereof. to. “tH “Sam 


= _ extent: as-if: sections. two and. thirty: aa well, as : sections: sixteen and thirty- 
eS six, were mentioned therein. . acd eens 


Se ioe vs The facts: in. this ‘caise :« clewely: clic: thing: herds was: Pore withdrawal 


oe |; NO’ settlenvent j under the: homestead: ‘laws; No: ‘improve 


e “ment. of these lands ‘with a view toc desert entry; or other appropria 
tion cognizable under: the: act: or th public. land: laws; prior to sur 


vey | in- the. field, and: the Jands passed t to > the’ State'¢ of New “Mexico 


ce a ae of ‘the’ act above F ductan 


be tile to lot. 5 he ing, passed t6 the St 


oe -sele ce ae To 16 the Stats 
ee be abortive: litigation. in. which the United States took -no- -park and 
ae by which it 18: not, bound. : : F $ 


taste In movers proceedings’ under section 2395, 


“the act-of March 3, 1881, each party is” 1 ominally’ ‘plaintife: ‘and “musts show 
~his'title;\and: the: applicant: for patent: can: not: ‘Zo forward: “with His: ‘Pro- 

eedings:: in ‘the’ Land -Pepattien Pee ieeanee the ‘adverseiclaimant had 
ae make > out h “ha a 


: : 2820, evised Statutes, as mended by.:the 
: oe a Mareh’ 3; , 1881, aig: 0: aid -the -Government: in?determining: whether 
“either party, and; if: 80;: which’ has: the exclusive: right’ to: ‘possession irising 
‘from. i valid’ ‘subsisting’: location, pend. ‘Patent’ “proceeding: aa it 
Department: ‘are’ ‘suspended - ‘g 


| rs er mining claim’ a ‘demurrer is 
ustainec and;.the étion: ig: dismissed ‘on! the merits; all; fa ts well: ad 


























_ DECISIONS: or. THE ‘DEPARTMENT oF THE, ANTERIOR. 
‘eres admitted; aiid; if the : tantvelévant te: the issue sas. te. ihe: a: yalidity’s of: the a 


fe daim were: not determined, the Government: i is NOE ‘estopped: from fully.: Me ee 
3 quiring. into. and: ‘determining: them: Wa EES be ee a 





a Mintne. (Crar—Apvense Came —J ven LAn 1 Dapar’ sit -P amen 
Oo Rais Juprcara. Ee ee es oo 
Sb judgment: in. adverse: proceedings against a: ‘mining, claim: ainply. determines’ 
.y the: right of possession. and does. not preclude the Land. ‘Department. from: ~ a 

ascertaining: the. character. of: the: land and, determining. whether, the: ‘law vane oi 
has. ‘been. complied. with in. good, faith. ae ule ee Bee SI Sr PSE al, 








ae oe. Maine ‘rain Apvense: Grane Toon en Pater Paonsss—LAND Den eee 
An wiedebésstaL: aliverde! mining claimant: may y still by way. cot. pr rotest call the peers 
2 --attention. of: the. Land Department to: irregularities. in the. mptent application a ed 
which were. not. determined by. the. court. in its. judgment. - Cy ke re 








os guise CuAIM—ApvEnsE _CeAie—Marnsrm—Paorest—To ovens Res q Toor oe 
| caTA— LAND. DepaRtMENnT. CU ae ee ee Mee ere Maer it 





a controversy: between a prior: ‘gnilisite claimant ‘and. a pluter: ‘cdatriant’ is, not” aie 
Se subject: toan adverse claim, put. of protest, and. any, finding of a court in: ad- Se 
verse. proceedings. between such: ‘claimants as to the maineral’ or -nonmineral ee 
ts _” character. of. the: land: or any fact: relevant to that ‘issue: is. ‘merely. advisory ete ty 
ae “and: not binding: upon: the. Land ‘Department. “Helena eto. 0. vw Daley: (66 oe 
Se TESTED ad) SSR OS, Sica 2 PE ee aS aie Bae, : 
se Mine Ocarn—AnaNponatEne—RoLINquisHacent—IvIDENOE, - See eg EEE ES 








To. establish: abandonment’. both. ‘the: intention. ‘to. “abandon: Ea. actual oe 
“linquishment: aust: be: shown ; _mere failure to. check: deterioration. in value yee ae 

-that follows from lapse. of. time: of unproductive: ‘property is. not. Of itself. aa. 

conclusive as to. abandonment. Be ee ee ge Ste 






oS soem Cuara—MiNaRAL LanpsTaruines—AssNpow aan. ee 












toe th a a ‘part: ‘of the. ‘fealty’ so as. to minéralize the Taha ‘upon saree a : 
: » they. are j placed and make, emis to. mining location by. the first comer. : ELE. 2 


cou “No: rights can. be: agquired ; Gader: the places mining. jaws to! public lnttds: non- oe : 
6 soo jnineral in. its natural. states: that was: covered: ‘by: valuable: tailings: placed ~ oe 
hon = ‘there by. another: where. the. owner: of: the: tailings. had. kept. and: ‘preserved 9 

‘ : _ them, from: waste. and destruction | Pending. such. time, as” they. might. bee “ae 










them 7 were: not. ane ‘that a large. ‘noun. of the. tailings had: eocapedl ie 
and: that: there: was: an absence: of: any: specific: acts: towards their. -conserva=.. oS 
_ tion for a. long period. of time and. discontinuance. long ago of. active. mining: Sol 
OL tar “operations. by. the. ‘company. that placed. them” ou. the and, is. refuted by. 3 

the facts that about 75. per. cent~of the cribbing: is still. ‘intact, that. the. 
tailings. had: Settled: to such: an: extent ‘aS:'t0: ‘render i ribbing protection’ no. 
longer necessary,’ ‘that: they had! ‘been’ parchised: is personal’ ‘property: at 










































DECISIONS OF. THE DEPARTMENT OF ‘THE. INTERIOR > ALT. 






: a sherift’s : sal and ¢ taxes” paid: ‘thargipan’ that’ ‘pights in tt the. danid. had beeti 
5; ‘invoked. by. the 2 urehaser, under. the millsite jaw, and: that. he. expecte to 
‘treat. them at. some, future time... } a | 





- Epwanps, Assistant Secretary: a . 





“ This’ is ai’ ‘appeal’ by: Jolin AS: ‘Grosko; adininistiator: of the estate 
> of Aritone-C. Grosso, deceased; from’ a: ‘decision of the’ Commissioner 
ee of ‘the General ‘Land ‘Office: dated J uly: 15; 1929, which: affirmed’ the 
oOo eocal register in holding for rejection appliéation; ‘Great. Falls 06282 
ot for. patent to: the. Bird placer, Survey’ No. 10408; situate ‘in. ainsu 

ee ne Te ; re) R. 0 WwW ane Meridian, and: within: the Beles 














-  G1o&6 led Hie! aa usualy gt 1993. = lee Knippen- 
7 bang et al. ‘filed: mhineral contest March 12; and adverse claim March : 
21,, 1923, Seat ae apphestion, » alleging superior vighey't to! aa eae nt 





: ee filéa- thd we eee by appligaiit, ‘clodinig ee foe 
‘the ground that conttoversiés between’ millsite'and- mining-claimants = 
| ete Hot tthe: abet od Stat uae pects ies under. sections 9825° a ADEs 





7 “he Obtitisiona grey consideration of certain diattele bles 








Be is _ DECISIONS: OF. THE. DEPARTMENT. or THE /ENTERIOR - 


“tv 





eee ‘in’ thie: suidginant toll held ihe judgraent, nts ‘res. s adjudioatae as: to: ae 
ee matters ‘connected with the final ‘proof: and. dirécted: hearing” ‘of the... 7 
es “protest. of. the. Forest: Service and: pertitted. opel ‘auppenbers ce 


pee ae : et al. to intervene | in: ‘that proceeding: 


On December: 28, 1926, George B. “Conway. filed a. sptotest: against ©: 





eS ahs. application,. averring that, he and the. Darby, Mining. Company 
cet oo were: the present. owners of. the. tailings deposited .. on the. land; thats... es 


.-* there was no: valuable deposits. of minerals: thereon; that. the requi- Bie, 
fs SUE site: expenditure. had: not: been: made; that. the - mining. location. was 
oe ~*~ made. to. deprive. the owners: of: thelr: tailings. Hearing - was uly: ef 
Sead had before a United States Commissioner. at Button Montana, from 





Foo hele 


* fh “ Bampaliy’ S ‘behalf “over. F ppotest ‘of. the applicant. teins. permitted ‘o - : 
intervene: and: nadie. evidence, so: much. of it;revelant to.the charges — a. 


Bes being: adopted by: the Forest Service as Government testimony... They se. 


be os — appeal is from the decision of the. Commissioner. in :this Government a 
es B Siacieee The eR HE contentions. of each perey has been ae - 


ean Won 


a hee 





cad Spear a first, Conway. as : allegéd ti ibnataies c of the rights ‘of.  Knip. ae 4 ee 
= penberg.e¢ al. in, the-millsites and: tailings. from: further. contesting: ae 
ae “the. claim of. the. applicant, and asserting..a: claim adverse to the =~ 
: applicant. for the land; ‘second, in. precluding: the. Government. ‘from oe 
oe -— permitting Conway: to. participate, and offer: evidence. as.an inter-° ~~ 
~ .-yenerat.the hearing; third, in. estopping. the. Government - from’ 8.07 
hee making - certain. determinations’: ‘as to the. ‘mineral. character ; ‘of the ed 
8" Jand, the validity of his claim and of. other facts pertinent, to-the 
eee issues. raised: by. the: charges.’ “The contention .of :the: attorney for. 
ek the: applicant. being. tothe; effect: that: there was. necessarily. involved a 







ercrr eis 


oe ont there. must. _ necessarily, be: aepbed 2 in the. decree of the. court aie. 7 ee 


| “SS gpplitant b ae a valid ‘possession ‘under. the: Tmining. tne by. ee of.” - a 
a le placer’ location; that the. ‘mineral. applicant. owned the tailings; ee ee 
~_ that. they. were real: and not. personal: property 5. that: ‘they had been... 















- further i inquiry.” 





a © essentials. appear 








“abandoned. by their. former: owners. either at the moment of their yo) 6". 
“deposit. on the lands or. thereafter, | and. prior. to the location ofthe 
-Bird claim, and. that. such findings or. “determinations. are. final and. Bo 
- conclusive and. binding upon the. Land Peverment and not b-open to. eae 


; En considering. ‘this bontention i ve is ie pevtitent 46. inquire : as 56 ‘Sahat od 
- are the essentials, of.a judgment | that. would so- bind the: department, eS 
° and determine from. the Indgment 1 rendered i in 1 this case whether those 














0 Teste adttled Tayi that ti deca pases cantempiptod by:se 
tion 9325, Revised: Statutes, as. amended by the:act: of:March.3, 1881 
oo OL Staty 05), each b party i is a piactionlly yplsintft and. actor and ma 
See show his cates ; 


ae 
D.= 
Be 

















ea ‘patentee can. not: ‘20. forward’ with. Ris: ptomeditgesd in: the Jand. ae 
- + simply because: the adverse claimant had: failed. to: make: out: his:case, 
if he chad: also:-failed.- Brown: We Gurney: (204: Us: 8184, “191: 
mB /. Perego. v. Dodge (163 U.S. 160; 167) ;.Cole v..Ralph (252 US. 286, 
*: 29% 3 Lindley. on Mines, ‘See. % 68. ‘The: proceedings: are ‘suspended 
|” in-the land office“ to. await. the determination by-a court of competent 
ee itriadiction of the: question’ whether either. ‘panty and if. $0; ‘which, 





ie De ing. location: ” fltalics sinplied. Ts ‘Cole v: Ralph, p. 296. In Le ona 
pan: Fraction: Min,  Oo.: : ve fouglen 195 Fed. 986, oes t the. Se 
oe said" ree ae . : 





Cae At wmust™ ‘constantly ‘bel reméibered’ that: the’ ‘trial. ‘of ‘suits of ‘this: ‘chit racter, 

a SS unis the: provisions: ‘of the: statute, is had:in. order: tO) ‘aid ‘the: Government, 
+: through. its —proper- department, in. ‘determining whether: .the applicant or’ the 
om sche claimant 3 is entitled. to &: Patent. The Government: is not. strietly, speak: 















a of haying. it not only established ‘by: the: courts; 1 “ander. the. evidence: ao ‘the: tral 
* which: ‘Of | ‘the’ parties: hag the: better: ‘or: ‘superior ‘right: to: ‘the. land’ in: controversy, 
es but also: whether. there has. been. full compliance with: the. mining laws; tules: and 
- “Fegulations;. and: if! at should: be: found, “upon: the: ‘proofs, ‘that: ‘neither: of: “the 
a ae - parties to. the proceedings’ has complied: with: ‘the’ Jaws, itis: ‘the: ‘duty: of. the 
BIG ALS court: ‘to render judgment against both. - ad ackson. v. Roby, 109 U.S. 440, 442,00 

ae ve It: will. thus be- ‘Seen that the. ‘governinent acts upon: the “ orbofs’ i 
: ~ @stablished at the trial, and requires ‘that certain ae be  tound whether oe EE 
: ao the pleadings. or nat. * [Itallies, supplied:]° = Ie eae eid aed i 


cae The’ plaintiff. may ‘be. nonsuited; “But: his will’ "hot! avail: the’ des 

oo fendant unless® he eer proceeds to. establish his rights. afirma- 

oop ytively: an secures : a Juds Kirk Ve Meldrum (Colo.) (65 ‘Pac. 
i oe) 3 EEaley 2 on n Mines, Sec. 7 63, and a Sa Tf ve Dlawbit 


















lying Loo: : ae ‘surface of the ‘peound and’ a 
ere. a Benen of the sateen sacty of cae ED ae 
















"DECISIONS ‘on THE DEEARTMENT. oF THE: ‘INTERIOR - ve. one 


20 ee a ee 





wa 
aye) ete 2 eel 


ae ‘hie Heela’ Congolidntea’ ‘Mining: Cotipanyia a: ‘common Tei: ‘tvuat, oe 
—. Demurrer’ to'this ‘amended’ complaint’ was also” ‘interposed: ‘and sus: 
ss tainedon: the: ‘specific, ‘grounds, ° (ay: that’ the plaintiff, Was.- ‘without 
ee © capacity: to-sue,‘and: (2) that the: ‘complaint’ didnot: state facts:suf: —- 
= ficient ‘to: ‘constitute. a. cause: of action...On motion of: defendant: ‘the. 
>. action’ -was ‘dismissed: on’the merits.” The: amended. ‘complaint: con: 
a te “tained: the: identical: statements | contained: in: the: ‘original : as. to: the: ve 
| lack of discovery,’ and: nonmineral ‘character ofthe Bird: placer, and oe 
=: a as! to: “the: ownership: of ‘the® tailitigs: by. plaintiff, “Nowhere: in: the > 
«pleadings: did the’ defendant: set. “up: affirmatively his: rights’ to the 
“ground: under’ a: ‘placer: location: nor did: he in his prayérin: the: om: oe 
—o » >. plaint: ask ‘for’a’ judgment. as tov its: validity. :: The: facts as: to” his. . 
“- possessory: Tight: under-'a” -valid-and: subsisting: mining location. were 
not passed ‘on by the court, and as by the demurrer all:facts.well — 

| pleaded ' are admitted . (49: CF J. 438; ‘note: 4), if. any ‘findings: are to:be ~ 

~~" implied, they are that the land i is ‘neninineral: in character, that: no | 

e discovery, was. made, and.that the ownership. of. ‘the. tailings.: -was:in 

ae the: plaintiffs. notwithstanding that they: were adjudged. to: have: no. 
ad Bight of: ‘possession''tothe land. under’ their: alleged: millsité claims. . 
oat “Tn: Lehman vi Sutter (198 Pac. 1100), the Supreme Court’ of On ; 

me “tana held. (syllabus). ee 

| : Athere: plaintift, “in: actor ni pursuance ce ‘Rev: ‘Stat. See. 2326, £6: ;:detetxiine 


: ‘an: adverse: claim ‘to’. amining’ ‘locations, ‘unnecessarily attempts. inthe: complaint | : 
oS show. ‘that: the defendant’ 8 ‘adverse claims: are: without 4 foundation, a e demaurrer - os 















a aging cab is. eee, that 1 no, issues. ‘or. facts pater thas issues as. Oe. ~ : 
HE Ee validity of applicant's, claim, raised i in, the. present proceedings, were 
ee anu in; that suit, and i the eae 1S ‘not, estopped to, oe a 


as : es 
the ‘transferees of “the 2 adverse claimants to, Tatervens. ste tne ‘Govern. 
i “ment. proceedings, ‘the answer is ‘that it: ‘js well: settled that: the unsuc: : 
= cessful adverse. claimant: may. ‘still by. way of. ‘protest, call the. depart- oS 
no a attention to. irregularities, in, the. Patent spphestion pepe : 













=e ‘ab s audlguedee so tee the. aright. of possession. yond tha, apoled . 
i: ‘notwithstanding, it: still remains for the Land: Department. to. pass: 
: ‘upon: the sufficiency. of th pools, ascertain. the: character of. the Jind 


ore Yoit ecagness-. f-applicant’s; position ur urging. any conten 
= ‘ti tion Heres res, ¢ djudicata based upon; the: court’s dudgment: may be pointed, 
“eouitiom: another, point 0 f view. W. “2 


io y¥ tule. in Shafer. ‘Constans: a ‘Monte 369) 
es apart has repeatedly. ice ‘caine Dalits ee 2326, ae 


Seis were ey as to. decide «controversies = roi 
character of. publi Jands » that. ‘is,’ ; ee 


et and a-pl claimant: the. pe “Ghiestion: ain pre 
oe aa se ote sian the. land. which is. not the subject. of can 


ee sete of protest... Helena ete: Co. LV, Dailey. (36. 


soa fe 24... Ae a Saging « of the court, rie - 












ius of it belig p poitforsnetl« ca: hae Sure ola which: 








: resulted - in'-the : TeCOVery: ‘ofa. few: colors: of: gold. -and-black: sand... 
Of 15 pans” taken ' bys all: parties’ about: 605 contained: no® ‘colors’ ‘of 
: golds: Twelve: ‘of. ‘the. : 5s ‘pans. taken: by: applicant’s. witnesses: from ; one 
- concentrated. material’ i in the: bottom. of: ditches. showed® one-or more 
_. colors. "The ‘claimed profitable values: in. the black: ‘sand: rested. on 
surmise. and: ‘conjecture. Assay ‘of. this: sand’ made: ‘at the instance: 
of the: Government: showed’ a ‘value: of $19. a tonin: ‘gold: and: uneon= 
tradicted’ evidence: ‘was. “introduced” that. iti: would’. take: 8. 000: cubic! 
yards of ‘material or 500: cubic. yards’ of concentrated material to 


ee produce: a ton: of: black: sand: Several ‘witnesses’ ‘for’ ‘the. applicant Pais 
socas se admitted: that: there’ was: not: “enough” in’ what. was® found to justify’ 23 
oe working; but: were: of the: Opinion: that: the: explorations’ ‘should: be «=~ 
“= * pursued: to bed? rock where’ gold in’ sufficient: quantities to mine: would: ae 


i ae ae found. The decided selene of if opinin ty tie airing engineers, i i 





eS aS would. nee the: sorting’ and sberézabion of. eres! gold. in’ aot ae : ‘ 
-s at bedrock;. that the: mining above the claim’ has: ‘been-from rock’in 
_ place: ‘principally: ‘for: silver. and. lead containing» ‘little’ Or no ‘free. tee 














: os § Lae ‘from which valuable Placer: dlopositer oa : Pieri poe “ 





ores ty! oe to pie seach bélow: 
The. question’ remains to consider. wheth 





“under. conditions’ shown sc, 
the deposit of the. tailings mineralized thé‘land and render it subj ect ey 
“to location under the’ mining’ law. Intervener ‘showed without con- 
_tradiction that ‘the’ ‘Hecla* Consolidated Mining Company: between - 
“1882 and 1889; ‘during their mining ‘and milling’ operations, deposited a 
1s ‘the: tailings on the land in: controversy’ and‘tipon other landcovered 
oo bythe: ‘Everest ‘millsite locations; ‘that: the’ tailings were confined by. 





| ’ cribbing consisting © of several thousand’ lege, costing fifty cents to, 0, On Le 








" sence: of any: ‘apecifie nite Howards ‘heir: congetvationsi in: \ recent. years 
and. by.“facts: showing’, ‘discontinuance long. ago. of: active: mnining: : 
a operations by. the: company | that. placed them. and: its ‘successors, prior 
<< toathe: location. of the. placer. claim.” aAe large amount: of: ‘conflicting: = 
+ testimony: was introduced. as to the extent c f such wastage: and bréak- Ea 
_° age. Photographs. of the condition of the. cribbiag. ‘were, introduced eee 
<< by-applicant and ‘the Government. uo 
UR Ag _ The applicant, however,. did not: refute the: opposing. allering that: 
oe “oe AIS. /pictures-are largely representations.’ ‘from: different. angles: of: the a 
a4 game, and ‘the: worst break; and that about 75 percent of the crib: 
» . ping-is. still, intact: Ritipinsers forthe: Government ‘and intervener: ~ 
ee declared their. opinions that the tailings had: settled and. reached. such: : 
ee an angle, of maBpee as. to, render. E crabbing: protection no. > longer: a: neces-, a 



































- bag if. tailings’ ‘had pated: ‘Considering: the undisputed: fact, ‘that Bet 
there wwas:an: estimate that 20,000.tons:-had escaped: during: the: opera 
_/s > tion! ief’ the: Greenwood Mining: Company: on the. dump,’ and: that, ae 
95,000: tons «remained. after: that: company. ceased.» operations, the ees 
me ~ dbaiee. -of. “wastage, if. this: were: accepted, As: not: ‘such: as: to: indicate. eae os 
an indifference by the claimants thereof as.te what became of them. ~ 
eas be’ ‘inference: sought: to 'be: drawn: ‘that, the: tailings were. ‘impounded. c 

only to. avoid : ‘lawsuits: because: of: damages: to: ‘stock. of: farmers. (0) | Hee 
lower: lands. that. would. be: occasioned: by. the escape. of: moxious min: 

. + eral: substances:is little more than: ‘a suggestion’ of: counsel for appli ~~ 

~~ "gaint. that;i is dispelled by. positive: testimony: to the: contrary. of: ‘Conway: eee 
a - who: was ‘injcharge of the offices.of-the: Heela: Mining: Company, such.) 
“statement. being: satisfactorily. buttressed: by - the: ante-litem: motam. ~~ 
statement, of said. company.:years ago: ‘set forth. in-the. department’s 
i = eee ‘above: cited; wherein’ ‘the: company; i in: speaking: of the. tail- hae 

















Game is s shown i the pene to 6 aubeeqnenty pe a patent: for or 
Sethe ‘vhillsites ‘on proper” grounds — as” invited “in. the ‘department’ a ace 
—< decision. “As: the. department. did not; ‘declare. the millsites void, the = 
fo sheriff's sale. does 3 not Appear to have been set aside, : and | thie mineral ee 










snainteshea the ‘¢ agus by the 1 uses. i 

true as to the ‘invalidity of S's 
“and payme ent. of the Geeenenie were. ‘ovidenes seers 1e 

and assertion of wnership and’ “dominion ae 
" Bégatiye th ac ae oh eee eats Le Gta 7 
ird: elaim, ‘subséquent: acts: of dominio ion 

othe would not 1 estore the owner’s tights, tl ) 
or r failure tc act she n in’ this recor up to tha 
| LEC the rule « as: to poo! of abandonment. It is clear 
Tr 6" forégoing:: hat t the tailin, Fig ere ee : 
a = witht the ntention of ‘retail in “th 


he. dati 0. 


ie: attention: where | mere: failure : to. check 
th ; follows. trom: lapse of: time of: unipro 
spay pitt lpessiesis abandonment, and ‘th 


ge The tailings were depostal 
3 = vidence i in n the aa he cae to. the 


eer ent both ie intention to abn 
SI we : how. oe 


To suffer tailings to flow. where ‘they may. without ¢ 


ois’ equivalent’ to. their tk her pa 


f hey nr the vacant: 





“unappropriated public qand; ait. has. been: the ‘custom ‘in Gi buae eon of. “the 
West t to. th the cat right: of the first: comer. ‘to. appropriate them. by: ‘prpcegdings: 


thats ‘ne. eights’ could: i ‘acquired. 

publi land nonmineral i in: its peer that: was: Sad sty. ae 
“nable tailings. where the owner thereof had kept and preserved them. 
lume waste A ong, cease until : such time as they could. profitably, 





oem 19dged wipon’ nthe land 6 ar ‘dnother’ , they ould t be Se as an ‘accretion, a a 
meee ‘belong: to. the: owner ‘of. the. land. : ‘If ‘they: ‘were ‘allowed: to: ‘flow in. their natural 
2 course, » “and. accuniulate: on. vacant: and unappropriated. ‘public: Jand;, they” would. | 





“ pecomeé: subject. to ‘appropriation: by any. one who too) 





them: ‘up. and: ‘pursued . oe Ny 


a ie the. ‘steps. and proceedings. analogous. to.; the: Jocation - ‘of, placer. mining. ‘claims. eee 





. 'Y Lindley:on Mines (2d.Bd.), Sec. 426,.and authorities 


conditions | appear. in this" cas 



















ci ar rae 


: “The. grounds. 


€ cited. But. no dae ee 


0: invalidity are all: ‘the stronger j in thie: tnstavitcc case = oe 


ee where © not. only. were the tailings deposited under, : conditions: practi- a 


ae ee cally the same as the: Lynch. case, but the lands, 1 








vere embraced in:an..° ~ 


mS ~~ asserted” millsite location. by. ‘the. claimants of. the, tailings, the in- a 








ere validity. of which had- not. ‘been’ declared. by, | 
for patent. thereto... (See Alaska’ Copper. Covet ali; 43, 





prey : . application : for pi 


the rejection ‘of. the oo 


i ge LD. 257. es “As the evidence shows convincingly | that: the land. i ae its ne 





: natural condition is ‘nonmineral. i 








aay UNITED STATES, ‘GEORGE | B. ‘CONWAY, INTERVENER wet 








- P étition, ‘for | the exercise of, stperviders authority es ie : 
e entitled | case. ae ED. 198), denied. es Secretary ‘Wilbun, M March: 





' character, and that under the . 


selection « or other. form, of disposal, and ‘you. wil arte re a 
applications for. such:.] nds, Seeepk a applications .for. : 
the mining laws for petite ob n nin ns on 


bier Pe ae Bs : ‘ah thes jaap-a as. Foil oe ‘but ae are 1 
fact: valuable: for. their. il shale deposits’ are. also withdrawn by. saic 
onder, _Atimative, ) : 


| mn the S as vil shale, other: than the seule th : 
oral afidavit: will not be required. ae 
- However, i four records: shov 





AccEP TANCE” or PROOFS AND. ‘PAYMENTS. ON “quichaseanvon 
: 5 IN PROJECTS: ‘WITHIN IRRIGATION. DISTRICTS— __ 
oo PARA GRAPH 59, GENERAL / SECLEMATION CIRCULAR, : 
c | | AMENDED - : oe 








Ci lar ¥ No! Abe] 


Depart OF Porn) a INTERIOR, ~ i 
: _Guverat Laxp Orion, 





me “The “gone ielninton’d ‘dtcular’ OF “May 1 3, 5 Li D. 38 : 
olen 40) 00), 4 1s seme amended by adding | thereto’ paragraph 5 bo  @) as : 
a) ge a: ‘reclamation project ‘or. p part’ tl : ea 
fee -cirrigation district. or. “water users’ association ‘not delinquent in’ its’ obligations 
co. to. the: Government: in: ‘the: matter of: payments. the: certifications: as’ “to: ‘eultivation, oe oe 
e reclamation: and: ‘payments - as. ‘to. lands: “within its boundaries. may. be made: by: ie ane 
.~ the. superintendent - of the: ‘district. ‘or. association: under: the. seal; of. the district BEES 
nd. when ‘so. made will, sete and, given. the. same- -foree : on es: 












a or association, 







i eS E this p provision; f 
“ eoncerning ‘which’ special instructions have been’ issued: | 
isa Ss rie “purpose: “of ‘said’ ainendment is to authorize: the: -joteptine! of : 
.. eertifications*as to‘ cultivation, ‘reclamation ‘and ° payments. ‘made by. )- 

~~” superintendents of irrigation. districts cers users’ pean ae ee 

| under. the cireumstanices: stated. a a : er cer 
“Tf for any: ‘reason, r : we 
“paragraph 59° of the’ ‘goiiceal: seclamntion! ‘eiteilar or in’ he: et 
paragraph’ 59. (a), ¢hé matter should be. reported: to the General Land 
a Office,’ and further i instructions. will be given 





meee Daas 
icp 

























ao Jo ON. aire [ Eowanos, 
Assistant, Seoretary. 








1 Bbiin, June oth. ‘1980 






INDIAN Lanps—Inprans— Concress.” Ane a 
a Congress has: the power. to dispose of. the propetty: of Indian’ tribes and to: ‘set 
- aside lands: for. or. "to inerease and: decrease: ‘the: ‘sine of. reservations, but 







nee 3 rt Phe: ‘Yecommiendation’ of the’ Secretary ‘of the 
Interior ‘and the -order: of President. ees are: ene-t follows: : 













; By act: fob March 8; 1905 “(38 Stat. 1048; 1070); it is’ a provided ae 


Cae Phat pefore the. opening. of the. Uintah. Indian. Zeservation ‘the. ‘President. Tene 

"hereby authorized to set apart and reserve as an-addition to the Uintah Forest. 
_ Reserve, subject. to. the. laws, ules, and ‘Tegulations: governing. for est ‘Teserves,. 
-) Sand: subject; to’ the: mineral: rights, granted: bythe :Act. of; Congress. of. May: 
Me ~-twenty-seventh, nineteen. hundred and. _two;: such - portion of: ‘the lands: within. é 
ae the . Uintah. Indian Reservation as he. considers. necessary, and he may. also-set’ 
ie apart: and’ reserve any’ ‘reservoir site “Or. “other: lands: necessary to: conserve and: 
“protect. the: water ‘supply: ‘for’ the: ‘Indians: or for: ‘general ' agricultural’ ‘develop- 7 
“ment, and may: confirm | ‘such Tights: to water thereon’ as have: already. accrued: 
“oo  Rrovided,. “That: the: proceeds. from: any.; timber .on* such. addition as may with’ 

oe safety. ‘be. sold. ‘prior to: ‘June: thirtieth,. nineteen. -hundred - and: twenty,» shall ae oe 
be” paid to said. Indians in a accordance: with: the, > provisions of the’ Act. Opening. ig Os 
“othe reservation. oe . me ] ae 
et — Acting on: the authority. waiited ir in. hes provision just qnoted Presi: a 
| i eit Roosevelt: it by Broplamiation made. Jt une Ay 1905. Gt Se pag bs oo 




















6 woe 








Sr Je a part 0 of the ‘Uintah Porat. Reseed the honiadaries wary tne ae oo 
-. forest reserve: ‘were «changed accordingly.” ‘The’ lands- indluded: by 
- this’ ‘proclamation: in the forest reserve’ ‘comprised’ an aréa of 1 010; 000: aay 
oe acres. BED gc 8 i ; a ee: 
oe “Phere hl Bed no doubt" of the: authority. of President Roosevelt. ‘to. ran Se 
e aes issue ‘the proclamation , because his right is. based.:upon: ‘statutory. 
ie - authority: The. right: of. ‘Congress: to? ‘dispose: ‘of. the. ‘property ropes ee 
~ <\~. Indian tribes, to set aside lands for Indian reservations or to'increase. 
and: decrease the size of the. reservations has been the subject of de~ 
2 <eisions by. the Supreme. Court .i in numerous cases... Tn, Lone Walt, ve pas 
ee  sHiitehoony. (ast. U. ih ‘5B, 566), the ‘Supreme Court | says: Sohecig ile toe 
x ope ; “ihe ‘power “exists: to abrogate” ‘the. provisions “of! an ‘Indian: ‘treaty, though, 3255 
ie aaah such power; will: be: exercised: -only! ‘when, ‘¢ircumstances: arise; which 9: : 
is will: not* only. justify, the: government in. disregarding. the. Stipulations , of th ee Sata 
ued treaty, but may. demand, in the interest of. the 8 eure and, the: Indians Ace 





















. ‘séril: see a6: Stat 960), the’ se va the’ cobs enero aut ; 


thorized to. purchase in’ “connection: nh with’ the: Strawberry Valley. 








I: I allege: te. ‘tie ‘validity. ‘Of an: 
St Sol. shale. ‘laim. P08. failure ‘to: pertorm ‘the annual Jabor: required in any, . 
patent - proceedings, must: do, 4 at a. time. when ‘there. is h. actual: ‘default : 
and ‘no resumption’ of ‘work and | prior to the ‘time the patent: proceedings, : 
“ineluding’ the’ “publ ation : ‘of D tice, have been‘ ‘completed. ees 


Viibu ‘to the Commissioner’ ‘of the Genera Land, Office, 


n the instructions to. goin 28,1930; in. thejcase, of:min- 
a! guiry. Denver 041649, 3 Fs es ea eM oc Ge eg 


oT. recently, and: it Fas ‘s ethane 


igre 4 atthe: decision would. be , _ Reconsidered by. 
; T he ourt i in its decision, s s & claim a 
stion sed Statutes aaa be maintained b y: cn perform: 
sment More OF the value. of, $100.00; ; that. after S 











ao + States: to: the ghd existence. sot the, aint thas. o ecierak., ie 
oro) The, court clearly: indicated: that, the. challenge roust. be. made, at eager” 
neo jane. when. the claim. awas not? -being- maintained., In: the: case,’ ‘under . 
>. + consideration, application: for patent was. filed April: 22, 1929, and => 
“publication of notice of the patent. proceedings was completed. June. 
2° 26,°1929.: ‘Patent. expenditures. to the value of, $500: on, each claim are a 
23: shown: to have ‘been made. Final. certificate was. ‘issued June 28, | 
cee: -1929.> No charges. were. filed. _against: this. claim. as. to° ‘default. in ue 
eg assessment work until Ja anuary. a1, 1980, when it was. alleged that the = > 
". cagséssment: work: for the year ending July. , 1928, had ns ot been done 2 
oD eG sand. that the work-had’ mot beet sitice resumed. *. =~ eae 
os The: court. clearly indicated in. its decision ‘that: ‘the: “Goverament 
“: 2 ae! in-the same: position. as an adverse claimant under section 2325, 9° 
Revised: Statutes, in so’ far as challenging a default i in: assessment oy 

“ ~~ work: is ‘concerned: Said section ‘provides— Ree ees rap ats 



















fa btid a Te no. ‘adverse ‘@aim”shail have’ ‘been. filed witl I ‘the redister ‘and: the’ a 
- 2 agai 6 of the. proper. land: ‘office. at ‘the expiration’ of the sixty. days: of publica- es 
tion, it: shall. be. assumed th 11 t the: applic ant As: “entitled to a’ ‘patent, ‘upon’ ‘the: 
_. “payment to the proper officer of five dollars per acré, and that no adverse claim 
exists 5. ‘and. thereafter no. ‘objection: from third, ‘parties ‘to the issuance of. ai. 
“patent: shall. be: heard, “except: it’ be: shown: ‘that: the applicant has ‘failed. ee ey 
| emi: with: the terms. of: this chapter. oo 











TE no ‘third’ ‘party’ could chullenge's stich aclaina, thas the. paid: ae ce 
eo publication, the Goverrnment, may.. ‘not. do so. because it: stands.i IDO, 2 
better: position under. the law and the decision: than do. third. ‘parties ee 
is ~ mentioned 3 in such section and, therefore, can not challenge the. claim — 
for default in assessment work. after. ‘publication. has been. completed. Seas 

oo other words, where, as In. this case, patent proceedings - have. been a 
instituted: and. the requisite: expenditure has been made, the applicant ene 
aa has’ shown compliance. ‘withthe law. in. “Inaintaining™ the claim,.no- =. 
ee _ ialltoge sts at this late: bear be. made against the claimants because eae : 



















an ‘the aandal’ ‘Seadbdiiiont” Erol! ‘in. cat yp atent proceedings. oe 
-.. so’at'a time whienthére is an actual default and 3 no presumption of : i Fe 
work, and: prior. to ‘the ‘time*'t oo 
ae publication’ of notice have ‘been oomplated?”” a : oe 
Bo se Tal WieWLOk: ‘these’ findings, the instructions of £ Rebruai'y 28° 1530, oo 
oe to you: in. ‘this’ ‘case are hereby vacated, and ‘a adjudication’ of ‘these oS 





r tah ia ate ai : 2343 
: e general : allotmen a 


it ‘that a ‘thé xpi ir ry 


. The ‘United States, under’ the: foregoing pr ovision, 
ee legal. title,. giving. the: allottee. ‘aspaper. 01 - 

~. tbatent, United States v. Nice, 241 U.S. 591, 595), sho: 
are particular time in the future, unless it: “was. extende 














‘the ¢ allotee “Or hie ahora as: Sthed case: saaniiht kes | Seouhd: be ecentitled 4c 0. a a 
regular patent, conveying” the fee: discharged ¢ of the trust and free of. 
‘all charge’ and incumbrance. - “The United States thus: ‘retained its 
+ hold upon’ the land fora’ “period. of. 25 ‘years: ‘and ‘as ‘much’ longer’ as” 
| the: President. in his. ‘discretion: might’ determine. “While the ‘statute : 
: ~~ contains © no express: ‘provision. with respect. ‘to: taxation of the land.) 
: during « or. ‘after the expiration. of the trust ‘period, ‘the intent’ ‘of Con- . 
 gress.in. that regard i is plain... During the ‘restricted « or “trust: ‘period, S 
Ne 2. the. land i is-held by. the United ‘States: for. the allottee: or his heirs, as. 
a part of the general: policy of. dealing: with-the Indians and.is being © 
administered aS" a: governmental. ‘instrumentality... While ‘$0: held and 
administered, ‘no power 1 rests in the. State to. assess. _and tax. the same ee 
eee until. at. least. the 2 ee is: conveyed, tothe “Indian United. States: Vo 
mo Réehert. (188: Ue S...432).. “Upon issuance. of. the fee simple: patent eas 
Hee ~ following: expiration: of the: trust: period, : howe Vi r, the. title. “passes. 
~ from. the: ‘United’ States to. the ‘allottee. The jurisdiction’ ‘and: aus. 3 
os thority ‘theretofore possessed by. the Secretary. of. the Interior. by. Peg 
So son: of the: prior. trust. and: restriction .come: to an end (Larkin. v.. a 
“" Paugh,, 216. U. 8. and. the allottee becomes invested with full. 
oo) power of alienation and as a necessary. incident thereof, , the. Jands be- > > 
os Eyes subject to. taxation. in the : same manner, as property belonging hah 

: cay - A (208. U. 'S. 146) _ aoe 

nel gees : | ver, is a | brief filed. by ‘Séeven ae 
: a Patten, ‘attorneys ee nuetae eetain f.. the. Nez Perce Indians, 
eee wherein, it is contended that an « xemption . from 1 taxation. attaches to 
Ge os neBe lands even after. expiration of the. trust. period and. issuance ~ a 
a cof fee simple patent. This contention. rests mainly upon the follow- 

ie oe inp: provision ‘contained | An: ‘the ‘original treet with, hese ‘Indians oe 

= ee June 9, 1863. (4 Stat. 647, 649) 2 : | : 

be isco: *< Until ‘otherwise ‘provided ‘by: law,. ‘such ‘tracts: shall Be: exoinpt from - 
evs, taxation, Or: ‘sale,’ and’ shall. be: ‘alienable_ in fee, or leased, otherwise’ dis 
ee of, only. to eo United States, or: to ‘persotis: ‘then: ‘being members “of ‘the 
Bepraret blood,. with: ‘the permission’ of the: President, and ey 
ommitissioner« coat 























































































































ee an  aeamination. of the. provisions. of. iia the rea) ry of 1863 an ae a 
“subsequent: legislation. and agreements. with. these. ‘Indians, coupled... 

“with other: ‘circumstances: hereafter. refered to, clearly. discloses: that - 
the” provision in: ‘question, whatever’ its effect’ might ‘otherwise have. 
. been, . never. ‘attached ‘to the lands. allotted. to the members. Lis: 





‘Under, the treaty of 1868, by hic the 2 Nez ‘Pode’ Reservation was 
created, the United States: ‘agteed to reserve the land for a home‘and — eee 
othe: sole use and. occupancy® ‘Of ‘said -tribe.:'’ So. far’ as’ ‘here ‘material, ~~ 
fe ne. 6 knsaty. provided Y that : Hnmwediptely after ratification thereof, the 


















“Teibes! will: Be ‘soutida an 1 agfesniont b ipatwesn! the’ Nex Perce. Tribe’ of. 
Indians: and the ‘United: States, from ‘which'it‘appears that in- making - 
that: agreément the ‘parties proceeded: under’ authority: ‘of the’ actof.. : 
ae bed that’ tapreament: the indians, seal sod, Se nee and : 







‘ specified titiets saihich’ nalisy! “rotated! ‘ 

the’ lahds'so. ceded® should: ‘not. “be ‘open’. Howe dettlementt: Santile: a ae i 

9. patents”. for the allotted lands. [italics supplied] hadbeen duly issued: 
a and recorded and the first’ bean made ‘tothe ‘Indians. ‘Artiole:T 0 

| to: ‘the ‘members ‘who: have’ died | 













a the ‘ame were: e niade, or ae rat 
. anett trust pent ray tit vt he 











7 am the: fitth « section: of F the abet Bebe iar Bite 
Statutes: thrée® hundred © and” aiobty sight) ‘for i en 
and that. ‘portion: of the ‘old: allotment* surrendere Pick ) : 
eat’ to" note: that the‘ earlier: ireaties: éontained: no: “provisi sy for’ ‘the Ses 
a “issuatice™ of ‘trust: patents: cand’ the. stipulations: sin this later‘‘agrees oe 
a send ‘for’ the isstance ‘of ‘such: patents “as: ‘provided’ iforiinethe fifth, 
f the: vee felletoment eb y clearly show v that it was: the Bs “its 












Ee rere can,  theteforej Havel Tio: , other effec’ abate confittn’ the: sition: - ce 
poe thie’ President’ ii causing.the allotments’ to be ‘made’ thereunder:. een 
a a Phe refusal’ ‘of thée® ‘Indias to: take: allotments: inder: the: earlier 

Sas tention ‘of 11863:-and 91869, thé subsequent ‘enactment: ‘ofithe general 
ie allotment: act: ‘of 1887; cenibracing: within ‘its Scope: reservations: suchas — mpgs 
ay thee -Nez‘:Perce, ‘created by treaty: stipulation,’ and. ‘th o making ° SOB ge 
Bae ee. allotments. thereunder: to. the Be dians: with’ ‘their? consent’ as: ‘manifested; ae se 
mote ‘only: ‘by!’ ‘the: selections’ mi de: “by them; ‘but by’ the: subsequent os 
agreement’ of! 1894, make: itt plain. that: the provisions ‘of theo - - pte! 
a treaty" of1863 relied. épon | as:créating the tax’ exemption here: claimed; = 
were ‘superseded by : thi e’ ‘provisions’ “of ‘the ‘general : allotmen vacti co 
oThe ‘rights’ ofthe’ ‘Nez’ Perce: Indians’ “with respect ‘to the lands 
ee allotted: to: them,! lare: ‘thus ‘determined: “by ‘the: general « allotment) act. = 
ae of 1887" ‘and as‘ that: act: ‘contains no ‘provision: exempting: the’ allotted ae 
- damds: from:t taxation’ after: issuance of: fee. ‘simple: ‘patents: upon: expi=- os 
— vation: of the trust. period; 16 am ‘clearly: ‘of the: opinion that: such: lands oo 
2 Shereupa become subject to. the select ‘power of the e State. 3 wee 

















































A : 
Eahaperts 

tas eee ere 
Agte le egemct pais 


“To os: “Me ‘Died 
First: Assistant Secretary. 























Sooo ‘Recrsrers, ‘Unrren Srares: Lianp’ Onvions! z AOR WIN 
ee Pursuant: to. the: authority" and’ ‘dinéctioni: of ‘the: ‘act’ of Congress 
SS sppeonaa Mai y 24,1980" (46. ‘Stat. 37 3), entitled “An act: ‘providing 
for the’ lease or: ail and gas: “deposits: 4n of under’railroad: and ‘other 
os rights ‘of. way,” the following rules. and regulations: for the: adminis: 
oo tration'ofand: governing the. exercise of the’ discretion’ and euthority 
‘ conferred by the: act are adopted: ates a 
oo Leases: will’ be: issued ‘only f 
~ Togie atructure of'k now | di 
2 No lease will ¢ authorized. “intil the: Secretary of. the: Taterior: has 
Ra ‘determined ‘that. development ‘ ‘of the: right: ‘of ‘way ‘is: “necessary. to 
oe . offset’ or prevent: drainage ‘or: ‘threatened: ‘drainage of: the oil and..gas 
8 “deposits | ‘fromthe right” of” way” and: consequent: loss of ‘royalty’ to 
Ve vathe. Government. through: operations on adjoining or near-by - lands. 
of igs ‘drainage: through: ‘wellson - dands: ‘leased: by» the: “United:. States 
ab. a royalty: of not less than 1214: per: éent: does: not: ‘cause’ lossto the - 
» Government, ‘leases’ wall ‘not t be issue for nEhts 0 of aes v" marege — 
leased | lands: ty pu CS 2 . ORIN 













ights of way y through the ge0- 
































os tee way ‘as! ne ee by: oa ae or: ‘thirontenied: a: draiifage.. : 
| 2. No. o particule form of depaccais for: Teas will’ be: “red, i 






OG: ean ‘application for. lease, ‘Heretinder 1 anus be. filed j in. i Ehe:  Dailel 
oe States - land: office of. the. district: in which | the right. of way Is situ: 
ot ated, by the owner: of the right of way or by” his or its assignee. If 
-.. filed: by: an: assignee, . the- applicant . should file. therewith. a. “duly. 
ae ire! assignment. of the. right:to leases. > ae 
on The. Bppliontion: should detail the. facts as sto the owners of ie 
‘of 1 f the oe a ay oe 















S ee ‘desired ‘to: be leased d extends te Soul be riseriee. m 








- = ae ae ‘the 2 ‘same to the ¢ Géneral ‘Land ¢ Office with report - a oo 












oe your knowledge... coe 
No filing ‘fee will ie 6 requived. 


aa . centage : of compensatory. royalty. such: ‘owner. ‘or: lessee. 





_ and recommendation based ‘Upon, the. record. and the facts. within : ee 





* Be After the: Secretary. ofthe: Titerior’ has’ determined. that a bass re ee 
of aright of: ‘way, or any portion thereof is. consistent: with the public oe 
> interest, either.’ upon. consideration: of an application for lease or on 
or his: own. motion, you will be- directed. 40; serve:-notice on’ the. owner ORE EE 
~~ orslessee :of: the adjoining. Jands, as: ‘provided, in, section, 8 of the.act, °°. 
a allowing him: 80 days: 0! such: other: time: as. may. be: provided i in, “the 7 : oe : 
notice within which -to.submit, an. offer or. bid; of. the amount or: pers = 
a cwill agreestor © os, 
2 pay for. the. extraction: through. wells. on his or: ‘its. adjoining land: Of 





the oil and gas under and. from’ such: right. of. way. Notice. to-the. 
~ owner of the. right-of way. will. be given.at the same, time. allowing SG 
a him or it opportunity. within the same, period to submit: a-bid-or offer. 
-.. ag to-the amount or. pereentage. of royalty he: or, it, will: Pay. if, a lease oe 





be awarded. tothe. holder ofthe: right. of WAY: olny 





'. >... When the.time. fixed-in: the notice. has. expired, you. ilk transmit, 
ae any: ‘bids. co often received, evidence M ahseaites of. notices,: and male = ee 








“font adjourn: lands, will be to ne "uldes “abaaes offer: roe oreo of t , 
0° be: to the: best advantage. to. the United. States, considering. the oo 


| 5 ~ amount: of royalty ‘to be. received; and. the better: development: of, the 
ees oil and: gas. deposits.in-the:- right. of way: under the. Respective: means: 
i. .s of: production: and operation be es 





a The. lease, issued: tO. the: owner: of the right, ‘of: way: or. assignee, ‘of oy S f a 


: ve stich « owner will be substantially i in form: as: s follows: 


: ee - Land Office ee 
| “Serial, No., 





he aes ‘thie’ covenants: vac ae ‘obsérved as hérein’ ‘set! forth, aaioee: ereby, ‘pean aad 
a eee to: ‘the: lessee the exclusive e tights and: privilege | to! ari for, mine,. ‘extract, - 








eo ee dbhsntenes andide. une aioe grees’ within’ 80: days 1 from: delivery: of 
a | éxecut d ‘lease’ to. proceed : 'w: th: reasonable» ‘diligence: to” install:;on -the: leased _ 
os ground. a standard ‘or: other efficient: ‘drilling ‘outfit and’ equipment;. and: to. com-.. 
-.- menee drilling, ‘and to” drill and “produce: orily’. siich: wells: as. 'are..necessary: to’. 
eo offset: ‘drainage from’ the'l leasehold. <hrough' wells: ‘on: adjoining. Jands’ unless: and : 
ie until. authorized: in writing: by. ‘the: Secretary: iOf. the: Interior: ‘to. drill. or. produce as 

oe additional: wells: or. ‘unless’ directed: by: said. Secretary: to drill: and. produce: swells An NEI 

eg TL number. not ‘greater: thari: the number’ of '40-acre: tracts or. lots: crossed by. the eae 


s fete right’ of way? ; Provided, “That, for enele: month’ cu ltig which. Toss: of: ft royalty Y Me ; me S 















oe rive ‘pay ‘a su ‘est se ed*'to 
ee ae oe ‘through’ deathegs, | 


and ‘in t a evant the United: States 
3 ‘a of ee ‘oil: or Bas, not! to" Sell” Or 






Sa of! lite ® a eae: ‘produced: and? ‘saved’ ‘quite ie: Senge 
“ep camonth, as the b basis for. computing, the royalty due. the lessor.’ 3 










uae ae all ae dmpzovsmentey ‘machinery, and. fixtures, thereon. or. connected Pe 
; -. therewith, and all books and accounts of. the lessee: shall be open: at. E all, thes, ee 
, gr the: ‘inspection of any: duly authorized officer, of the: depar tment. - .: ee 2 ee 
9° Gf) Plats and. reports.—To: furnish, dnnually. and.at. such. times. ‘as. “the Sec oe 
ae coe, etary: ‘shall ‘require, in:the. manner, and: form. prescribed. by, the. Secretary. of. the. ue 
Interior,” a+ plat. showing® ‘all: development: work and_ ‘improvements. on: the | 
a ~ leased: lands, and. other: related, information, “with; a. report. as. to.all, buildings, ee at ae! 
a _ structures, : or other: ‘works placed: in: or: upon. ‘said. leased lands,, -accompanied. by. ee 
os ae report-in: -detail: as: to. the: stockholders;. _investment;: depreciation, and., cost, of. pene ee 
oe "Operation, together witha” statement : as:to: the, amount: and. gr rade of. oil and gas. ee - 
a pede and sold, and the amount: received: therefor, .by., operation.hereunder, <=. °*, 
we nt ng) Log: of wells —To. keep. a. log: in, the form: prescribed by: the Secretary, 
ea ¢ of all. the. wells: Grilled ‘by: ‘the: Tessee;. cahowing: the: iessaacigs 





o : exercise: reasonable. ‘alligenee: in “ariling and: ‘operating sae for the: oil : and _ : - 














and: cha: 






yu 









“(hy Ditigence—Prevention. of: Fon on 


ries at 


ta ‘become: ‘unprofitable, ‘to: resume. " opetations: “when. ‘such. equation aa 
result in’ profit, and to. abandon. any. well: or: wells. that: cease. to. produce ofl 
=" and/or gas in-paying quantities; ‘to carry. on. all operations: hereunder in:a, good. | 
rbot oo NE: workmanlike. manner,’ ‘in: accordance. -with: approved. methods: and. practice, —— 
~ having due tegard-for. the. “prevention: of waste: of. oil or; gas: ‘developed; onthe 
-.:Jand,. or the: entrance | of, water ‘through, wells , drilled: -by..the, lessee, to. ctheoil i 


ae sands. ‘or: oil-bearing: strata, to: ithe: destruction, “oY injury « of: the. oil: deposits, ae 


~ the «preservation .and.. conservation. 





| “securely. any. well. before abandoning: the: same. ‘so. as. to. effectually, ‘shut. off. all... | 


a = “water. from the oil: or gas. ‘bearing. strata ;, to conduct; all, mining, drilling, and: ieee 

ane related productive: operations: subject. to, the. inspection. of, the. lessor ; to ealTy © ue ‘ 
gut. at expense: of..the: lessee. all: reasonable | orders: and. requirements, of; lessor eo | 

waste: and. Breservation - of. the. property. and. fhe fe 


aa oSthe right to: éntar’ on, the. schoperts to, repair. ‘damage or: _preyent, inate, at. Jensee’ fe es 
Hs nest sO: abide -by and conform. to, regulations in force. at. the, time. .the. lease. 
oo ie granted. covering the: matters. referred. to.in: this: paragraph: ‘Provided, That 
“0° lessee shall not. be: held. sespinalble,, for. delays OF: gasualties “occasioned , by oo 
es oo beyond lessee’s controle. fo. ja soutien sai oes eee 
fe Br we CBD Tanes: and wages=Freedom of: ‘purohvae —To. pay. when: “due -allt 13 es: rae es 
eae = lawfully assessed: and levied. under: the laws of. the ‘State upon. improvements, Looe 
ofl, and: gas. produced. from. the lands hereunder,. or. other. rights, property,. or te 
Sy assets. of the, lessee ; to. accord: all. workmen. and. ‘employees, complete: freedom ea 













s each: ‘month | in. “the laweal thoney: of the United States. 3 i : i 
mares © ale Assignment. of. lease.—Not. to, assign this lease. or any nterest. therein,, nor. we 
~ sublet any. “portion: Of the: Jeased: premises, . except, with, the consent. in : ee 
= 3 the. Secretary. of the: Interior first: had and obtained. Ser 


relative | to. Prevention: of: 5 


: ote foreiture of this lease. - si a ee ae ee ee “aie ‘ x eee BAL os aa es 


















“Sue. 8. ‘The’ > lessor expressly’ reserves : ee oe oe 








"DECISIONS: ‘OF: THE DEPARTMENT. OF. HE  ONTBRIO (Vel, oe 








ra acter of the 
7 be, fur: mS ie 


A, f.. the: property. for): ‘future; “productive. ee 
-operations;: and. to. the: health: and safety, of: workmen ‘and: employees + to plug See 






sats riting of a = ance 





met accessible: 0° the oll: ese om 


ci reserves ‘the. right” to Take 4 all héligin. from ' ‘any: ‘gas § produced under ‘this, Tepe 
“hb but: the lessee. shall: not. ‘be requir d to: extract and. ‘save ‘the helium: for. the ‘lessor ; iy : 
in’ ease ‘the lessor elects’ to: take the helium, the “lessee shall deliver all: gas 
fe containing Same, or. portion: thereof. desired, to. the lessor in the: manner. required. 


Se by: ‘the lestor, for the extraction of the e helium. in: + such. lant or "reduction: ‘works : 


i | = pobeshed: toi the. ‘Jesse. . wotthy 3 ‘no, substantial ‘delay i jn: the. delivery. of : gas secant 
se “Bonet the well. te: the Durchaser ‘thereof < wrovided, that. the: lessee. shall: Not, as. : 


a ant iis. section provided or, Suffer. a: ‘diminution h. 
: ay alue of “the: gas: from: ‘which the helium: hag: ‘Decn’-extracted;- “or loss. otherwise, 
for. which the lessee ‘is’ not reasonably. ‘compensated, save: for the: ‘value-o the _ 
elim extracted ; me the Benak ee reserves. ‘the: » Hehe to eet, mal , ntain, a. 


: he. lessee. may, on’ consent: of 


: ge peer oetie ‘at. ‘the Interior first, had aoe sate oe | in: writing, surrender : ‘and... 


f ». terminate this’ leasés sapon™ ‘the. ‘payrient’ of all: i refit! royalties and: other! ‘ obli- 


 Saees ae chars payable: te oe ieee 


ne ut-3 he case’ shal istiet: prs. pedir Tai thes Joe 
Saian) iifave- “mnie! ‘full: provision: for: conservation: and ‘protection: of: the: ‘property’ 
pour like! oat ne had‘and: cobtained--the-- lessee’: may“: surrender “any Tez. 


| 2 anid such’ detail 

\6-after: rearice. Lote ariliten. ibibo: vhanent fo the: lesso iz the 
sor mM nstitute app ropriaté: ‘Fudicia proceeninge: ‘for! te forfeiture and 
eaticellatiox yf sae Tease! pence 3 | 



















"DECISIONS or THE: DEPARTMENT. oF ‘THE. INTERIOR Boast rol. 





- 8 ‘Sno. a -Unlaasfud ‘inter a Tt is: “also. further. “aekeed: that: no. ., Momber’ of Page : 
Delegate to: Congress ‘or: Resident: Commissioner, after: his. election, Or: vappoint- ©. ao 
ment; : or éither.-before: or: after: “he: has: qualified, and duxing: his,continuance.in 
office, and:that no. officer, -agent;-or employee-of: the Department, ofthe Interior 
shall: be admitted ; to: any; ‘share. or: part: in this. lease or, derive; any. benefit: that. 
pos oma. arise. therefrom, and: the. provisions: of; section BAL: ‘of the Reyised ; Statutes ee 
see aoe the United States and Sections 114; (115), and ALG: of the, Codification, of. Pes 










eas 
a2 oes 









ae be: fo contents 
In: witness: whereof 





ue OF. § eng a gag: produced and AVE ‘during ‘the preceeding «cai ndar 
ont as = he ase te ) 3 


” peouna: ‘passed: ‘through. by. ee “whiel fee ae 
furnished to, the Secretary. of the Thterior® on: ‘demand 


1 at ‘such sites. as” he may: designate, for: the 
reasonably extract. all, ‘oil and gag trom. and ‘under: said. right 
| ‘operate alt wells. in’ accordance witl : approved 

















“phoisions: or. THE DEPARTMENT: oF PTH INTERIOR | 0 eV. 





pana or ‘Gateitee’ ats any portion of ‘the. ana covered’ by ‘thie ‘hebeinatter umd : : 
ne of ‘the: ‘oil and: gas. de-- 
eo “posits: to ‘the: United’ ‘States; to. be paid: to‘thé United ‘States, for’ “which: ‘payment. . ets 


’ “Tease heretofore ‘entered or patented’ with ‘a’ reservation’ 








well and truly: to be made, we’ ‘pind | ‘ourselves, and ‘each ‘of us,’ ‘and: each ‘of our oo 


— “heirs, ‘executors, adebinigtta tor ‘successors, and: i abetius, Jolotly Shc severally ae 
ce by: r these: preseuta. ee a ee a a ee ee ee 
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E ‘Whereas’ ic ata Brineipal,, ve instr aut a ah en 










» Whereas: the. said. principal, by. instrument, : aa ted ae = 
“agreetnent’ avitte “the: ‘Seerétary: of the se OER ne 





oe “States” of: a conipensatory” royalty’ ‘for wie extraction: through: wellsionthis | 











Aaa “adjoining land of the oil and. gas in: and -undér: thé. ‘Fight. of t. way described ae 


therein, “pursuant to. section: Ry of ‘the act. of May 21, 1980;: 








on The obligation of the: pod: filed with an Agreement to poy. com : 

a ‘pensatory royalty: should read: : ete) eae 
has ‘entered inte atl : ae 
avineit 6: thie: United, wear 


_ Now; therefore, if: said principal. shall: faithfully: ‘comply. with’ the ‘conditfona 2 


. . 268. ‘said. agreement; then’ ‘the ‘above: ‘obligation is to be void 2 and of no. effect; ae 


of otherwise, to, remain- ues full force. and ‘virtue, 





: 8. Th : clan fadalafions approver 
Interior, to. govern the broductio 1 of oil 


-f 


one wise govern. operations! tbe’ the production be oil and rane epee this 
act.” : eee : 


: the: dene of. oil ‘and gas deposits i in or under railroad ana other righis 
of ‘way va : : 


ne eS ure teat ett ‘smu ‘the: ‘Sime me 


; ae base’ fee or ineré easement 


ake 


idividual on 


er yy agree ree to. pa y. for. 
of tlie, oil 0 or gas. ‘under 


it * fer e 


tik AES OPIDION. 10S aD 
eee is rece cived atei‘s notice! aye 


tot n' the: pata of ‘said. sone ania a. “provision naire 
‘the “ened te rieh with the: ral: -0 : 








ae DECISIONS. oF ‘TH, DEPARTMENT. OK THE ENTERIOR “(ol oh 3 





“Seo. 8., That. the royalty, to to bm paid, to pt 





Date States uuider any, j Yease ae 

















Sere “gmouat: ‘or’ Salnerae eh the ‘produ ios ‘nor » for: ‘hore! than: ‘ewenty-9 years? “Provided, hoe ee 
| Ahat ‘when! the Joil’dr gas is’ producéd: fromJand: adjacent’ to the xightiof-way 
cre get amount . Or: value of the royalty to. be paid: to: the: ‘United. States shall. “be. 
3 wag “within. the: discretion. of the: Secretary. of. the Interior: “Provider. ‘further, ‘That = 
oo... when. the daily average ‘production. of any. oil well: ‘does not exceed ten barrels. 
sper day. said loaetan! may, in | his. discretion, ‘reduce the royalty? on subsequent 
production. 3° ~ i oe ec ah genre | oe 2 
2s «Sma. 6. That ‘the, Secretary of ‘the Interior: ig auth ’ ized and: directea tio. Anon oe 
ee rules: ‘and regulations. governing :: the: ‘exercise’ of: the. discretion’ and - ‘authority’ es 
<>. eonferred: by’ this. act, which. rules and ‘regtilations shall. constitute. a. L part: of ae. 
co a e any ‘application ° or. leasé' hereunder. BE earn tg RE yok gi Go eas ie Vg eee 
. Approved, May 21, 1980, ae 
















rebar 


tyir ty ‘vere 
bg? fe rede “te pia i 033 FE OES 


ov : _agniioned for ir 


area nee, 


nd. the, partial, payment. ¢ yf. the; lo aby: eae the: tears fie acquire) ‘no - ° 
«greater: ‘right, :than.,that..of..the. original. : “purchaser; wand: the. final:. entry, and re 


aten will: issue to. ‘the original. purchaser. when all payments’ are made. 










2 the dn’ eiolations of thes rile above ‘quoted and. se i x¢ Z 
- Ee to. show ‘case a it. should not. be. ‘amended. to. 


. ae title o or. an: v interest i in; » property onan in b eonsequence of the ae : 
; es missof the Owes a ffords no: su yf 


es ee doverning th aS: ipa et pana pe ee ue rel ies oe 7 
ee. 4 rights of heme of es lots as. aries un the. general regula- 


i 7 "While t the paréhiaser of Jo mae town Sites. created ‘under said act. (an act r te 
tate to: Newell Townsite, ‘South Dao) f “he 





1 “DECISIONS oF THE: DEPARTMENT P OF” THE ‘TNTERIOR vo). 


mre istppletnerital dnatrtictione:; In + the’ re couiman tested: 45° the a oe 


: ay ‘Commissioned! of the General ‘and’ Office under’ date of November: ae oe 
= 9951911, following’ his: recommendation: for modification. of the: order: ae on 


as a the e department said— ae . 


Se ory 


[ ‘after’ tha: date ‘of its issuance, ‘and: ho ‘sound: reason: ‘appears: . why: it should: not ; i es 


= be Strictly, enforced | in-all: ‘such: sales. dt 3 isca. salutary, provision - home me ‘de- - eee 


ae preekiney aia ‘not in: age aah tears to. a recognize. the; tr eae oar | 


: ‘of ‘the right. to: ‘such title. On. the: eontrary,. it: stated ‘that. a. purchaser . of, lots : . ot 


eo os in head. towns sites: ‘acquires . a. aoe right that ° ‘he. may, ‘rior to ‘the: a cae 


cc tient to the: title | is: "vested: anid. vn issue. Hie. ‘patent? ine whig: aime s ape 1e His: 


ae aignttul: ‘owner, he etnies title: wherever the, » patent 4g: issued: in: ‘the: ee of - aS 


Ae t "be Sasi ‘ot! section: 2455 of the Revised : ‘Statutes “6 “of the ic} 
- States: a U.. 8. at title 43, sec, 1171), as amended, be | ‘and. the. same are © hereby, 





‘OI ‘the. ‘operation : 
but: there: shalt : 


ous “Be a: “géservation: to yee States: of the: coal i in-all: i pies go sold and: 


- : ‘of ‘the right. to ssraecante: Lu amine: ae remove. the same. in. accordance: with : 


- Approne: . 
oo 08. M. Drxon, | | 
- Assistant Secretary. 


mun other ‘disposals’ of: ‘public : ands to: “GonfoRihy ‘to the. ‘Smallest ‘regular. 

legal: subdivision : ‘Or. Tot: and: to’ ‘treat: minor: subdivisions: as: indivisible. for 
ab administrative. purposes: may. be r ved. by. the. ‘Secretary whenever: he 

“deems. it advisable. pipe eet nae : 


ae ‘Sorioow: Laxo—Leomextny—Mnvmar ‘Lanps-—_Sumvar. -Smmecarion i. 


o <The sesregation Of. ininer | aid’ nonmineral lands. by: aliquot parts. of : a eanbe. 
. division’ rather;than:by.a metes and “bounds. survey’, simplifies: the “record, . 
avoids. unnecessary. trouble. and: expense, and ‘insures that ‘the: nonminera! 

: land: will be. disposed of ‘to. ‘a honmiineral ‘aimant to. whom it should ent 


iS 8. mining. engineer 
: hes a me ng upon, : adverse: proceedings 2 
= OE, decision. of De- 








: IME - 160 PHCISIONS ‘OF THE DEPARTMENT. ‘OF THE INTERIOR “tol fab ie 


a : = area. was not’ ‘donfinéd: ‘te: a. lode. ovation invading the: tiact,. ‘but: on 
8 a exchiding from. ‘the, selection the SEY, | NEY | SEE, | and NEY SEM 







: --gepropation) of: th eiods Tocation. ‘would. be: necessary. The. salechiog 
was: accordingly: allowed, ‘except: for: the. two: ‘last: described. Apache 
Phe State ‘acquiesced 1 in’ this’ action’ by® taking: no: ‘appeal: So ea 
a In the decision. attacked: ‘by’ the’ appeal, however, the: ‘Conitastonae 
es reopened the ¢ case and, éanceled the selection i in. ‘its. entirety, basing: hig 
ee oe action not, pon, any finding’ ‘that. the mineralized area cwas. of. any a. 
aoe _ greater” extent than that’ theretofore found but. for the’ ‘Teason n that: 










Hoe fonty- acre. tracts, “this “being: : eld’ ‘hot in’ ‘desordirice! with vecitain poe 
ee : quoted views of the’ ‘department: expressed in’ United States: ve ¢ entral Ss 
oe Pacific Railway Company (49 L. D. 250, 303). a ee 
oe Dhe departmental practice: and. regulations requiring all entries; a 

| - Jections: and other disposals to conform to:the sinallest regular legal. 

“subdivision. of 40 acres or lot and to" treat: minor ‘subdivisions | ae 
indivisible for, all administrative purposes ‘is “well” ‘established as al 

7m ~ general rule, and the power of the department to require that in rail- 

~~ poad: indemnity lists, such. minor. legal : subdivisions must, be. used. as. os 
 entireties‘and not in fragments has been: upheld by the courts. (South- ee 

a Gay Pacific Railroad Company. Vv. all, OT U: ‘Ss 460; Work: Vi Cen 

Cae tral Pacific Railway. Company, 12 Fed. (2d). 884), and: the present: ie 
~~ regulations as.to such lists, Circular No. 1077 (51. Du48t); ag, 

amended: by: Circular. No. 1189. (82: L..D. (254), provide. that ¢ “ a legal... 
Be subdivision: of indemnity lands therefore. can no ce be subdivided. but 


















oe -dhodipt'’ as provided in 1 49 Le D: 250, 303" and: 50 LD. 8 a ; wich still oe ae 

» pomeine applicable to indemnity Tends.” = ae ee 
eee ~The last two ¢ases cited recognized that’ there’ was: an ‘eceptiba wehiees fica, & 
lanes a taining’ location: invaded’ sucha: ‘subdivision: and. directed: the ‘carv~ oe 
eee ang out: Of ‘the. location ‘by’ a Segregation’ survey and? ‘the: approval. Of 
ee ~ the, railroad selection as, to the remainder, of. the tract, but in. ‘those a 











ee within. the Bins of the locations. Tn the first case » mentioned i in the ] 
~-vegulations quoted, it was held, that “Those smallest r eguiar subdivi- 
gions: of forty a eres: ‘each, can. not: be ‘treated, “in ‘claims: ‘of: ‘land’ ‘grant: ea. 
‘areas 6 or in-any- other’ proceeding, as: ‘parély 1 mineral and’ ‘partly: Moth eo: 
minéral, ‘any more: than: can ‘the: areas: embraced ii ‘patented: ‘tracts. ‘or coe 
‘as subdivisi on nar 























in. mineral locations. or: the. areas: of. remainders: of’ 
: designated: ‘as: ‘fractional ots “by? ‘stipplemental’ surveys. oe 
- “The rule that such, minor subdivisions must be: selected: oy entiretic 3 te 

ares aid: not’ in’ ‘fragments’ is one,’ however,’ adopted* in! ‘aid? of) he cone: 
venient and | eeemibioue' colisideration’ of such’ lists: # GOT i D. 8 








AS -‘nonmineral land laws ty N either. could any eat be pried oaks 
be oe | both. the ene and nonminer al ‘Portions s 80. as to. exhaust the Ce ih of ie : 


eae L:.D.5 ” Te thus denis : 
sel that ¢ a situation would be created where ait 6 of the area: nn 


; be abandoned by the oreruments i time 3 for: soos’ with the desert-land law: 

















42 Stat. 541). 


age : ing lands: ‘within. the: exterior’ limits: of a ‘Government. reclamation. project. may. 
oe ape assigned. in ‘whole’ or “in part; ‘even ‘though water-right. ‘application: ‘has been” 

Jo . -filed’ forthe’ land’ in. connection with the ‘Government: reclamation ‘project, One 
-... "application for an. extension of time in which to: submit ‘proof. on.thé: entry 
ss we i has been. submitted, under, x the. act, of Tune at, 1908, (34. Stat, 519), a8. amended : 


a 2s, 


os eS 





woe 8 NBR - DECISIONS: OF. cuE DEPARTMENT OF. THE B ANTERIOR “Cot ue 





os a zs by. any. Buch, entryman:s shall: 1 begin, to run. tron! the date. of notice: of such ane A 
a donment, of the br ject. and the restoration to: ‘the: public domain ‘of. ‘the’ lands” od 
ce witha ar awn in. ‘connection ‘therewith, “and credit ’ ‘shall be allowed for all expendi: | as 
Soh Bares: ‘and ‘improvements ‘theretofore: ‘made’ on’ any “such: ‘desert-land: ‘entry of 
whieh’ proof: has:been: or 'may:be ‘filed; but. if the reclamation: project is. carried : 
Aa tot ‘completion. so as to make‘ available a-water supply. for. the land embraced. Ame os 
22 8 any: such, desert-land entry the.entryman shall. thereupon. comply: with all the: - 
A provisions. ‘of the ‘aforesaid. act of. June 17; 1902, and ‘shall relinguish | within: ‘a a 
“-.. measonable time after: ‘notice as’ ‘the: Secretary may. ‘prescribe. nd not less than . 
oe eons ‘two years all land ‘embra ced: within ‘his’ desert-land entry in. excess of: one farm oe 
eee unit, ‘as determined: by: the: Secretary- ofthe Interior, and‘ as to’ such, retained 
ee farm unit he ‘shall: be entitled-to- make final proof. and: obtain patent. upon: com: we 
we “pliance. withthe: regulations. of said. Secretary. applicable to, the: remainder of the 
- “4rrigable land of the project and with the terms of payment prescribed in said: 

2 laet.of. June 17, 1902, and not, otherwise. ~But nothing herein ¢ontained shall be =~ 
oe hela eB ‘require’ a desert-land: enitryman: who: ‘owns: a water right and ‘reclaims me ; 
— as ene land embraced: in his at to see ‘the conditions of sald [ reclamation: act. - . 


| . 7 anit iiadand of 160 : acres: as sriginally provided sane to allow the aubny: e ee 


4 than a. minimum. paiva: of 2 sears: within’ which to. make cee 
: reduction. | hee ae et 
as  Dursaant 6 ree provisions: of suid : acti pavugiephe 4 428, “joa ‘and: ao 
ne {os of the ‘General’ Reclamation. ‘Cireular,. approved May’ 1 18, 1916 aa 
i (45. Li. D. 885), are ‘hereby : amended to. read as” follows: are ae 














“423, Ie after. investigation. the. irrigation | eproiect ‘has - ‘been. or: ‘may. be. ee eae 


- : ee -doned by. the’ Government, the. time for: ‘compliance: with the. law. by. the entry- oe 
aan: Shall ‘begin © to-run ‘from ‘the’ date: ‘of. notice: ‘of’ ‘such ° ‘abandonment. of the” 
: project. and. of. the: ‘restoration - to® “the: ‘public: domain. of ‘the: lands: ‘which: had. 


~~ been. withdrawn: ‘in: connection: with: the: ‘project::: “Te: however, : the: reclamation’. -; 








124. Under the ace ate July 244 











. 1912 @ Stat 200), -deseri-lana: ‘entries: cover: 


: . Broject, is: ‘carried: to: completion ‘by: the ‘Government. and. a water “supply. has: a. a 
~~ “been- ‘made: available for the land- -embraced: in such: desert-land: entry, the oo.) 
i sone must, if he depends on. the Government's s brolee for. his “dea supply, Be ie 


ae re notlee: all thé. land: embraced. in his entry. in: excess 0 7 one farm, ‘anit, Sand. Re 
2) Sapon- making: final proof: and: complying. with’ ‘the: regulations of ‘the. de part: : . 
Oe ne TMaent applicable. to the remainder: ‘Of the: irrigable Jand. of. the. project. and ‘with © oe 
Be ese We the: terms ‘of payment. prescribed: in’ the’ reclamation. law, ‘he shall be- ‘entitled 
- ote patent a8 to such: retained farm .unit,..and final water-right. certificate con- 2. 


oe . oo taining Men. as-pr ovided: for by the- act of. August 9, 1912, act of: August 26, rans 
fh eS 1912, and the act of: ‘February’ 15,: 19173" or to’ patent without: a lien if: provision eee 
©. <therefor: shall! have: ‘been: made as: ssprovided : for. by the: act. of May. 6, BARR eo 









oo Webi le no: e applicatiozis for classification! and: listing of Custer 
OLN ational: Forest lands ey be s ocepted: i the. - Serie of pis 
oF een the PPE 7 
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pee his. opinion ‘gucki action will: be in: ‘ithe publle interest and:s 
oe injurious to other settlers or user's of the national. forest: : ae 
aes * Should: the Secretary” of! ‘Agriculture. list.‘lands ‘under this: ot a 
uitable for entry. under the homestead laws’ the list: will be ‘filed’ by 
4 him. ‘with, the: Secretary 0. the. Interior. who: will, then. declare. the 
listed lands: ‘subject. to: entry., In: so far-as. they, are, not. inconsistent. : 
oS with: this act: the instructions’ in: Circular: No. 263; approved: May. Doe 
“1999 (49 LaDy “9)y will be followed § in \ the’ restoration oe such: saa Bele 
ee homestead d entry. ore - ears 




































J 6, Moon, ¢ 0 ominissi to ner. ae 


Je 08. Mw ie E E 


"STATUS. oF : FLATHEAD INDIAN SURPLUS LANDS Pe oe 


: _Ovinton,. August 5 1980 a 








- The unentered ‘surplus ‘lands within: the ‘Flathead: Indian. Reservation, Mon- 
“tana, which have: ‘been: opened: to: entry: and sale, are. ‘not: public: lands: or: 
ooo “ands owned by. the’ Dnited: ‘States’ within the. purview: of the. leasing. act 7 
a _of February 25, 1920, and “are not; ‘therefore, abject to the ppcredon not oe 
ae that act. _Peter 1 Frederiotesen: (48 L: D. $40): ee fee pu: 





: “You Tsectotary of Tnistior] have referred to. mie. for an ‘opinion ne fe 
og question submitted 1 by, Ue. ‘Commissioner: of Indian, Affairs. zeae 
i" Pallas: = Peat MPEG OE aa deen es 
















eae te ‘the: “qmenitered - surphis’ lands’ within’ the’ ‘Wiathead. Indian ‘jpaServation, 
oo Montana, which’ have’ ‘been’ opened ‘to’ entry: ‘and: sale,’ subject. to: the terms: of | 
oe the general leasing. act: of. ‘February 25, 1920: {AL Stat.. 487) 3 “and; if ‘$0, are pot 
Cee “the: Indians entitled. to: the entire: proceeds. received ‘from. such, leases, in, view 
“0 3) of: the: opinion: of the Supreme, Court in. the” case .of.. Ash: Sheep. 
coe eae United ‘States: (252. U. 8.159) 2... PG 


: SS “s “The Flathead Indian Recurvation © was’ established by t the a treaty’ of = = 
aos J uly 16, 1855 (12 Stat.'97 5), and. by. the act of April'23, 1904 (33 Stat... >» 
ee “© B02)e, “The Secretary 











oo "Y: of the Interior was. directed. to. cause. all. of. the - Sas 
oe reservation to: be. surveyed, : to:-make allotments, to: classify . and es 
“appraise: the. lands: remaining: after: allotments, and to dispose of = 
. such remaining lands under the general. provisions of the homestead, 
fo yaneral, and town- site: laws: of ‘the: United’ ‘States with, veertain = 
path | exceptions. pase Bo EOOMS EER eg 
228s Inegection: 9. of: adidas ‘Tt: in ‘phovided: that, ‘the: lands: ‘shall: be ae 
Ss opened: to: settlement: ‘and: entry: by: proclamation. ‘of: the: President. Lees 
oo In section 4 it is s provided # that the ie proeds4 received from the @ sale 



























ee ean | " phoIsrONS « or Tin ‘DEPARTMENT’ ‘OF TEE ‘ENTRRIOR: oye 7 


a ating Seoretary Dion to the Conimissioner of the. General pee es 













On June 17, 1930, you: igabnitbeds “throngh: the. Geological. Sunay, 7. 
ith recommendation’ for the. issuance of lease, oil: ‘and gas: prospect- Pere 
















es Géiporations eet the ‘Mountain. Fuel ‘Supply. ae Pherest as: nee : 

-- the record an” “Assignment: and: Agreement,” dated’ December=31,.. 

: nea ‘whereby t the. Producers and: Refiners. Corporation. transfers,’ a oe: 
sic Mountain: Fuel’ Supply. Company: all ats coe 
and to the: seers Bast in and. that tay: van oe 





ae ee and the by we the Mt to, ert he ight aahien, gas, ‘ * aD, eee 
eee have’ the use: of the surface. equally for such: purpose.’ eee recom- ete 
| : “mend. that, leases be, eine fe, alien. and. Refiners, ROR Ss 


aa 











a of. ‘the: sereage, which, is. . 
a interests. 





aN {Meo oD 





| By your: x mien Tn va monorenten dated i 24, 1930, . Se 





bom rights of the’ Government ‘will be properly 1 protected under igstz ance 6 ae ayo : of : 
pope as. | prepar ed... _ While the Burner can find | no pb seeHon to" a lessee’ i te ee 















Sale tainly. poor public. policy. . Bey teh ge ie, a ee 
-. And if the:agreement: as. it now. ‘stands and ities issuance. of Jeases, as. 1s Proposed io 
“8S may be: considered. as- properly” protecting the. rights of ‘the. Government, the 
A -s further’ Question arisés“as ‘to whether: the ‘party. holding ‘the gas. rights, orthe 
cee paEey” retaining ‘the: oil’ ‘tights, ‘or both, ‘SHoula ‘be: ‘charged: ‘with the’ ‘acreage ane hc ee 
2 y volved. in’ ‘the: ‘proposed Jeaseliold:” In’ ‘this’ eonnection, it. should. ‘be “understood. : a Pate 
 thatt’so'far- ‘as is now. ‘known the field’ involved is exclusively, adr gas, field; and’: 600 
nes | the proposal: now made “is: essentially’ ‘to ‘convey: to. the. ‘Mountain ‘Fuel’ ‘Supply — 
Company. all. known values Awhile, being. eharEed for only ¢ one-half the acreage. ee 










oes sre ts Separate. and. ‘apart: from: gas interests in’ the: - same land. 
ore oil, lease can’ not’ ‘be granted’ ‘to One person: and™ a: g ase. t 


_... -of gas in the same Jand can not be granted in opposition to each other 
2 2 the, department. can: not approve a Le ssignment which ‘recognizes; in 
-. - the same land, oil ‘interests in one ‘company @. nd: gas. rights j in another. 


~The department. declines to: approve the assignment: ‘of gas rights to: 


~~ the Mountain Fuel ‘Supply Compan as presented. cee 


ee “The: department « can not. prohibit the. compar Hes. from: agreeing Bee 


-. tween: themselves that one: ‘shall: develop: and produce § gas” and that 


the other shall have. all rights to oil, if the provisions’ of. the leasing. 
act: and regulations thereunder : are not. violated. -But.-if interests. are 


ae thus: to. be. ransferred. and: held: each ‘must: be: held chargeable 


one full. D serae: eles: oa 8 He would. yan for, 5 one, 


oe ae said coupotation. yout the. abr anon ee aie sede bas ne 1 
= each be charged withthe full. acreage: of the; leer and. that, eack 
- _ qualified to take and. hold. such. acreage 


oie Heins—Devisvis. os 


The p provision : relating to. restrictions upon alienation | container in he. sec ond 
0 (provis to section. 9 ot: the. ‘act. of May 27, 1908,” which created a. ‘Special 
- _ estate i in 1 the, homestead of 1 dec sased: member of the Five Civilized Tribes 
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ae te the, Ine the State of Oklahoma. 


















es ys Will’ ‘the: ‘sedbHiatibiog “néw' : > ahaa ‘to ‘accumulated daa 
ad es - derived: ‘from restricted lands’ allotted ‘to! menibérs of the Five Civi- 
lized “Tribes terniinate on’ April 26," 1981, the date’ of" expiration ‘of ae 

the: present restrictions imposed 't Sot 2 
: Bo the | act of: Mey § 27, 1908" a Stat. ha or “do. sections a and. 2 pores 






pon ‘such. Tands' ‘by sections. 1 and 9 








Ghee aps “What i is ie legal: effect, of tt 

ae 10, 1928; of the: provision. in ‘section, 9 of! the ack: oi 1908, r 
ne ~ amended, creating. for the: issue. born -since: “March: 4;.1906, ce Sioa - 
ek ~~ obbate, i in. | the: homestead : of a) 1 deceased allottee: of. one-half « or. Sage 





mn favor of ‘the issue ‘born | since: ‘Maret 4, 1908, as to. be construcd | in he Bo 


ee a “the: ‘hoilestead Ob, a: “member. Of the: ive. Givilized ‘Drips: ‘ereaged: in. ney 
ae ae the issue- born, since, Mareh 4, 1908, by. the second, pre oviso. cee i 9. ae oe 


page ee ‘of: the’ ‘Coinmissioner of Tndian KiPatis ‘you: [Seek : ; ' 
eee : wary © of “the Tterior) es tie requested my. opinion upen ‘the. follow: Ze 









= sate to refer adi it the status Or ‘the. lands italyad wth ain 
| to the restrictions upon alienation existing thereagainst prior, to. the. 


fade of the ‘interior. oe Be ae restrictions; eplly or: in. inh, 
ae under 8 such. rules, = 7 concerning. terms. of. sale. and, dis= 


Te. ‘eonveyanice of ‘any anon he a of ‘any: ‘full-blood Indian. hele 3 in. oe land | hail 
me he valid: unless. approved, by: the: court. Ahaving ‘jurisdiction of the ‘settlement. of. 
= the: estate of said. deceased ‘allottee: (Provided, ‘furthers, ‘That: it any” member of ee 


7 - surviving, Shara: since ‘Maren fourth, “nineteen tnindred: and. six, ithe: homestead a 
seat Se such, deceased abottee, shalk sea 


one }- but if ast em set “then. ‘such, allottee,, ig, an, »-adalt, miay: apna 
on his homestead by. w will free ‘from: all restrictions ; if! this. is. Tot dong, -< or: PAR. 











fas s Stat, 289). , he eae among | other {ings the. eaope 0 of, ft : is a es 





“the. ‘event: ‘the, issue. hereinbefore per ovided, for. ‘aie. before: Ape ‘twenty-sixth, 
oS - alneteen hundred and thirty-one, the. Jand, shall then pepe to the. Heirs, | acy 





mig? ive tion was s dbléndéd ‘by. ‘the: act. Of April’ 








gout Sparited ¢ ig remove the péstiictions upon, dieaiticn | of the ue 


2 ee to the decedent. nod i mee saat First, Jands era e 








“ 3 ‘that repaid as tive the Appr yet a eeietiae | ‘that ‘sack, funds’ iat at the ae 
vhands sof é a » full-blood specriio o¥ in \ the restricted: class, and d doping fii : 












iad held that: sith: a ‘Tease i is. a saupintio of an 1 interest in 1 the land, as BK 
~Syalid’ when’ approved’ ‘by. the] proper: local court. and operating to'ter- 


_aninate’ the jurisdiction and control of: ‘the Secretary of the Interior. ee 


See United: States v. Gypsy Oil Company (10. Fed. (2d) 487). “While "3 
this: ‘decision’ ‘is Open to-serious question as in ‘conflict with the rule as. - 


data: down in “Parker Vi ‘Richard, ‘supra, ‘the: decision’ having become : : 


-:finial must’ be : accepted as. controlling i in the class’ of cases'to. which it. 
“applies, at: least ‘until ‘overruled’ or imodified by ‘subsequent: décisioris - aes 
of courts of. equal. or higher standing having occasion‘to reexamine 
“the ‘question. ~The second: exception embraces’ ‘omiestead ‘allotments ae 
_ of deceased allottees of one-half or more: ‘Indian’ blood; leaving’ ‘issue - ore 
“Ybor. since: March: 4, 11906, “sich: homesteads ‘being: restricted: and in- oe 





— ‘in:  Oklahomd, -ehrélled’ aw ‘of: ‘one Half or ‘more’ Thdian blood, ‘he, ie ‘they a. oe 
sare: thereby, extended’ for’ an additional: ‘period: ‘of: twenty-five! years. commencing eae 





“on ee yas 1981: ‘Provided That the’ ‘Secretary. of: ‘the: Interior § shall’ ‘have the : a 





“ ee from: part of ae Be ines 52), Neue of ‘the: Hive Civilizea Tribes; ‘aha’ ree 
- .. other: purposes,” ‘asamended : by ‘section: of, the! Act of: April: 12,1926. (Forty: > 


oes ‘Statutes. a Large, opage y BB9)5 entitled: An A Att to. amend ‘section’ a het oa 


as Sie Big against peed are “feinoved theretro om’ “by: the 5 Sectehaty Ot fe 
ae ances for. the. use and support. of. such, issue,. veduring. art lite : 0% lives, until. 


& Fee Te is. also: wae ars section 2, ‘while. iebonling the: ePron 
Be ‘creating. ay special estate. for: the. issue: “born | ‘smee: “March 4,19 fs Je 
s _ homestead. allottees..of, one-half. « or more Indian. blood;: likewise - ‘Ox: : 
ae Be for the. sae patio, the restrictions’ pete under: ome 








poner ee DECISIONS. OF: cH DEPARTMENT OF. THE, INTERIOR - tv 





 Seckion’ Q of: the: acts of 1908. declared that | se ‘eases “ot ‘restricted i 


ade “inde for oil, gas, or “other. mining: purposes ae ae omay. ‘be: made 
0 with. the. approval | of the. Secretary: of the: Tatabion: saidar ‘rules: and =. 
eee oe sgelations, provided, by. the Secretary. of the. Interior, and not ie 








The ‘donds ‘hots involved: en for Ane oe ‘part: ceoiialabead i 


aes aa “Foyalties from: minerals produced: under leases. made: and. approved 
oe under this Provision. — ~The Teases are on | forms ‘providing, i In uae ae 


ie eS ~ throngh hig, ‘epresentaliye. acai supervise any operations "under the se 
> leases, that the: royalties-thereunder. shall-be*paid to, his. representa- pice 
“-. ‘tivesy that-with. certain exceptions the: regulations then or thereafter. — 
eee iia force should be. deemed a part: ‘of. the leases, and: that ‘supervision 
ee ~. Should. only: be. ‘telinquished in. the: ‘event. of ‘removal’ of: ‘restrictions 
“ia.” from: the: ‘lands. “The. leases. and. the. regulations. thus. contemplate 
wee ee continued. supervision of. the Secretary. of: the: Interior - cover. the 
‘ += ¢ollection; care, and disbursement: of: royalties so. long: ‘as the: Jands 
Se 2 pemnain restricted, andi in view of the action of Congress in. extending. = 
- the restrictions upon the lands for an additional period of 25 years, 
ween 2s ne ‘event: which. otherwise. would. have ‘terminated. the. Secretary’ eee 
ae _ supervision . and. control. over. the. leases: and. the royalities. In. 1931: 
sil not: then occur: and: may not: thereafter occur: until the: e restrictions 


a expire 3 in regular’ course in 1956.0 at 
“The fact. that. the act ‘of 1928. is an. deh oxtending vestrictions ‘upon oe 


od ee, Ss Tanda with. no. ‘specific : mention therein. of 
Rareperereagaee torts 3 1908, ‘like that. which. it; amended, 4s. a. comprehensive measure, .- 
ee designed by” Congress - for. the. ‘protection: . of: the: Indians. against ame 
a their: own: improvidence * and: overreaching’ by: ‘others. Admittedly, 
the neéd for such protection. extends to the income from the'linds as 





Nee uch ag to the land itself, and, as-was said by. the Circuit Court of — - 
aes Appeals, Eighth. Circuit, in United ‘States. ve Brown (8 Fed. (2d) aa 








> os Pi BG 566): “It would: ‘present’ a. remarkable. inconsistency in govern- = 
of “mental policy. af. such: funds: were. not: subject, to’ the s same Lurene eee 


an control as the lands from’ which they’ are derived.” ee? coe 
/ From the’ viewpoint; of: governmental control: no: sound: ‘Basis: ieee 


a. ‘iad exists. for making any” “distinction - between the lands” and: the 9. 
oe income ‘therefrom. - The lands being: restricted, ‘the: proceeds there: 
fee tom are: ‘likewise: ‘restricted: and’ cunder’ the: protecting care’ of: the 
os. Federal Government: United States v.. Mott (87:Fed.: (2d). 860). 
a.” Jn authorizing the leasing of lands. for oil, gas; ‘or: other minerals 
eee with the’ approval ofthe Secretary: of the Interior, Congress permit... 
_ ted a change in the: form of the property. ‘No'citation of' authority 


oe ols needed | to sustain the: doctrine: that™ into. whatever form: “trust, a 





Meo Eafe ce de 





f funds is unimportant. - “Thess 


rama Ce lands : are: e held i in drut iby the! tie Pat 


os the = a F: fesse the e lands; ‘that’ no. 6. enti of fo Mm: 





ae a and which “period: pun subject to ‘further’ extension: be the oe a se A the ten oe oe 


ae Earn to terminate the: ‘trust must: be found to. be, early expressed: x 


nad form, 


. ae ie xpr 
a Fed. 291). and. Tnited 5 ‘Shetes' Ve Moore: (084 1 Fed,. ‘86). Af 








‘oe ae , . L : | 
In. United gees 


; _ States Vv. Brown,. supra, the: rule * was ‘expressly. applied to royalties de-. - : & - 3 . 
weet Gale from. a ee ieee restricted rly of | a 4 member: of. the: ee oh ales 


oe ‘the pee as-in the. homestead. 


- : oe royalty i interest 














ace pre 3 
- ninerals and that: thie rights of the heirs in n the s royalties 









It: sufficiently: appears ‘from the. o foregoing 2 decisions not only ee 












~~ 


Es & derived, and: erase folleses that the: act: tof May. 10, 1 oe Supra, 


extending restrictions: Mpon | the lands for an n additional period of 25 

















bea age nas it bosomiee fe a F eee ae ce 


ce Ee miahtor: .ofwhen:'the: restrictions terminate “upon ,the. ‘homestead: Of 
rae ke deceased: allottees: leaving: issue: born. since. March, 4, 1906. The ‘sper, 
dial: estate. therein belonging. to, such .issue.- was,.. as we. have. seen, 
oe ereated: by: the second Proviso: to: section. 9 of the act of May. OF, 1908, cla 
oe ” agamended by: the: act ‘of. April. 12, 1926,. _supra,.: This proviso, iden: a 
es - elared, that: ‘the’ homestead - should : remain, restricted. and: inalienable ge 


: Se tor. the. use: and support, of: such. issue: ‘during - life but. not, ‘beyond. : 
April 26,1981. 4 








The restrictions SO’ dmposed 3 were. designed, of course,-. oe 


= s, for the. protection: of: the: owners: of the. special: estate and: “were. ube i 
Eo stantially the, same:.as- those. attaching. ‘to. lands: of living, allottees. 
“under section. ie of the act. of 1908. “Repeal of. the proviso. by section Ce 

ee of. the act, of. May 10, 1928, supra, effective April : 26, 1981, eT B EES, | 


a: does: not: necessarily: mean. that. all. restrictions: against, alignation: of, 








+ the homestead --were:then. to terminate,.as:there-is. for: consideration. 






lie’ first. proviso ofthe same ‘section’ ‘by: ‘which the ‘sale-of: ‘any: interest: 


_.. inherited by or: ‘devised to a full-blood: member of the Five Civilized 
me -. Tribes i 1s: subject to the. approval of the. proper local court—a. ‘pro- ae 
Ja vision” which; as hereinbefore: ‘pointed: out,’ continues the: restrictions ee 
i Shee relaxed : form i in’ the hands ie such full-blood Thdians.’ : ene), the ae — 
















- event the ‘issue: ‘hereinbefore. provided: for, “dic: ‘before: April: 26, 1931,: the Jand 
“shail then: ‘descend’ ‘to: the heirs: according: to the: laws: deseent-and. distribution oe 
Of, the State of ‘Oklahoma,. free: from. all. restrictions. : | ee 





. if no ygueh Coe survives, ‘then: such allottee; if” an adult; day laos at ‘his ee ae : 
- homestead by will, ‘free: from all restrictions ;‘and if this be‘not' done, or inthe 





“This” ‘provision; which’ indicates that upon: ‘the termination’ of fig es 


as . a dobeta- estate’ the: restrictions: will: ‘terminate | ‘Is? “uridoubtedly: ‘broad Fe 
*.. but go is the: first: proviso: « “As both. are’in the same ‘section: of. ‘the. ae 







= “game act’ they: evidently were intended: to operate’ harmoniously: and. os 


. es shotild. be construed’ accordingly: - “If the second: ‘proviso bé regarded; ee - 







as welll it camiay, | as s contemplating ¢ the removal: “Upon ‘termination’ ve ee 





ce ahah for. ihe protettion’ ‘of the owners’ sof "he: epectad tata the. two me 






. provisions will operate:i 


entire harmony aid all full-bloods will re- 


-  oeive t the 1 measure of protection. that Congress undoubtedly intended : i = 






t 


ee “ai am therefore’ . 








of ‘the. 2 Spine ‘that’ apes ~termi 





a = Te am’ os constraaned’ to hold that this'i is the a See ‘and a : - 
aan n 1 of “the special ae a : 









ree aaa: 2 Ue: ,. U : ae ete 
ee Ba only pamevad: aliens the heirs. ‘Or. i deviebony & as 5 theic ‘case s mhay: ‘be sae. 
ae er less than: the a fale blood and that: where such, heirs ¢ or. Govidesss are hing 







cabs & totes Pati od DP boimine: supra, ; = 
— Having. already, 1€ mined: In: oithention: rie Uk ‘hat fess 
: a ee the:income: fallsin:the. same category:as:the lands. from: which 
7 derived; TO: ‘other: éonchision’ can’ ‘be: reached than’ that: the: expiration a 
ial. Ok the: ‘restricted’ or. trust, ‘period on the’ ‘lands ‘terminates ‘the’ testrié- 
os tons: upon: ‘thei income: Nothing i in the decision of the:Circuit. Court. 
ee ‘of Appeals in ‘United. ‘States Ve Hinkle: (261 Fed: 518) ptnakes’ to. the. 7 
ee “ contrary. That ‘decision held that the exclusivé edntrol-and: custody 
Bete tof minerals; rénts, and profits derived’from ‘restricted-lands of full- — 
oS plood tribal: Tadians ‘of the Five Civilized’ Tribes were vested in ‘the 
ee : Secretary. of the’ Interior as‘a trust’ fund: ‘separate: ‘and ‘distinet - from 
the trust estate in the land. itself, and that the right 'to. such-rents’and — 
oe profits acoruing during 1 the term of restriction can not be. conveyed. by ei 
sa the. allottee or his heir. » Doubtless, the court in holding that the min- 
eral rents and’ profits: constitute’ a° trust ‘fund’ separate and: distinct. 
co from the land had-in mind. that. the. Secretary’ of the Interior, in the 
“oo exercise of authority: reposing in’ him under. the law. might remove ee 
ee the. restrictions’ ‘and erminate the trust: as: to ‘one. ‘without impairing. 
“Or. disturbing | the trust as to the other. “That the. +wo classes of. prop-_ ae 
oS erty. are separate. and distinct: to’ that. extent. is undeniably true, but: 
Gee the court. did not. consider, and: hence: did: not: decide, that the. ‘period. 
pea of the trust as to the mineral rents and: profits was any ‘different from ~ 
oe that. fixed. by, Congress. with, respect. to lands. : Ample authority: too 
= othe. contrary \ will be found in the decisions above cited, which: ‘support: ze 
ao the. doctrine: that. ‘the. ‘proce ods from. the. and are. ‘impressed. by the |. 
same trust as the: lands themselves. : re this 9" 





















































Pa ) s 7g: should be remembered - : | 
> Connection that” the power of. Congress. over the Indians and‘their 
eo - ‘property’i is plenary’ and: ‘that: itis ‘for:that body t to’ determine. ‘when its” 

a FG ee shall Sones ‘slo States Vv Nice’ ecm U. Se Rad ee | 






















ee astiite:d in i the: ‘homesteads sof dagancedt reas a a Me 
as follows (ae Dds 





a ing. issue, ‘born's since 6 March 4, 1906, were: » defined a as 


a 33 gion “Nothing i in: the ‘Act of: May 27; 4908: ‘matted to die Sbiteabe baie a 
* oe - ‘the: provision’ “in. section: nine: - Specially. providing for: issue. ‘born. after. March’ AP 
eel es ye 1906, Julia. was: entitled. for. her. ‘support. to the exclusive. use’ of: the entire oe oe 
ae ee homestead ‘while she lived, but not: beyond ‘April 26, 1931, and those ‘who; took 
the fee: took. it. subject, to that right. ' ‘The: rights, of all- in the: Toyalties must;: "AS 
ae “we think, be measured by that: ‘standard. “In this: view. ‘Julia’ ig entitled to’ the’ ice ce 
use of the royalties, ‘that:is to ‘say, the interest or income which: may be obtained. a 
a 4 by: properly investing them, during. the. same. period, leaving. the. ‘principal, i eee 
: er homeptend, (0: go. to: the: heirs. i in, pr genieral: on. . the termination ‘of her: Jie se are 
on Obviously, niidér. dhe. pelt decision the Goeueulated. funds on. ae 
oa “Chand! derived. from the homestead. do not; upon, termination. of. the seo" ° 
: " spécial. estate, ‘become. the. ‘absolute. property. of. the: issue’ born: since oy 
_~Mareh: 4, 1906, but are ‘for distribution among. the heirs in. accord- en 





9° vance: with. their ‘espectiver interests. under: the, applicable laws of es 
| idescent, and. distribution, ee Se Ge ee ee 
si Appeared Re 
Jos. M. Dion: AE 
peas First Assistant 3 Secretary 
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crinzensa® 0 oF ‘MARRIED D WOMEN 
“Insmvorrows_ bi “ 


-{Civeular No. som 





A Durarmuiawt OF THE Eiiniok. a 
0 Gawmran Lanp: Orricz, 








eo - Rearerens, Unere> Sra: ATES. Td AND OrFIces: ce cones eo 
Your attention is directed to the act of Congres! sppenved ‘Gop es 


oe tember 22, 1922 (42 Stat. 1201), entitled “An Act relative to the. nat: 
e ~~ uralization, and. citizenship | of. married: women,” as. ‘amended. by act. 
“gk J uly. 3, 1980, G6. Stat. 849), and. the. Munendatory act, of. J rae re 


ee all:c cases. of ‘applications: ‘for entry: of ‘public land, or: ie peoots ae oe 





: cee support of such entries, by: married. ‘women. otherwise ‘duly. qualified - : - 2 
po to. make. such entry: or proof, you will require. a showing. of such 
facts: concerning | ‘marital status and. citizenship as. may! be. rendered. oe 


oe : Recess ary by. the provisions. of said acts, as s amended, 








oes 3 “3 This is. revision of Cireiar No. 857.08 October. 11, 1922 (49 LD. 816), Wa Se 








| Wasniagion, D. 0, i Augest 3 2, “0. - 


< : States of. America. in: Congress: assembled, That: the right of any. woman, to: be nae 
oo COME naturalized: citizen: of the United States, shall not. be. denied or 8 abridged... 
ee because. of her.sex or. because she is a married woman. . Sande fae 





: > passage of. this. Act, or any. woman ‘whose husband: is naturalized ; after. the: ‘pas: - 
‘ ee. 7 sage of: this. Act, shall not. become a. citizen: of: the. United States. by. reason of: 
eos gueh: marriage. or. naturalization; “put, it: eligible. to citizenship, she: may. be- : 
ss maturalized upon: full. and. complete. compliance - with: all - requirements | of. the iy 
= ee laws, with the following exceptions: Her: ae a ee 


: a : the one-year period of. residence within. the. State or ‘Territory where. the natural 
eae ization. court is ‘held, she shall have. resided. continuously: in) the, United. States, 
* Hawaii, Alaska, or Porto. Rico for, at. least one year r immediately nreeeding:t the 

aie - Bling, of: the. petition. : . ; vas 





nee citizen. of the: United ‘States by. reason. of her. marriage: -after the passage. of. this - 
ee Bet. unless: she makes: a. formal renunciation of. her ‘citizenship. before: a court. 





3 oe citizen ‘who. married. an alien: ineligible: to. citizenship. shall: ‘cease: to’ be: ce citizen | 
aie a of. ‘the. ‘United ; States. . “dt at. the ‘termination ‘of. the: marital. status. she. ig. a. 
oo” citizen. of. the ‘United. States she: shall: retain ‘her. citizenship. regardiess’ ‘of: her | 
eae -residence,’ If: during. the: ‘continuance: ‘of: the: ‘marital. status she. ‘resides. con. 
4 ie a tinuously . for. two. years. in ‘a. foreign’ State: of. which her. husband | ‘is. a citizen: Or 
S gs subject, or. ‘for five ‘years: ‘continuously: outside of the United ‘States, she: shall 


ae United: ‘States: under the , second. ‘paragraph of section 2 of. ‘the ‘Act entitled’ 





_ approved: March: 2,.1907 Nothing: herein: shali be construed ‘to’ repeal or amend = 
~. the provisions. of Revised: ‘Statutes: 1999 or. Of. section 2 of the’ a Mepatriation Act. 
faisptage ee oF ‘T90T: with: reference: to: expatriation. y eae : 


sa eas - ras is. set, h in. paragrapl u 
| eae D. lore and she must, show wate ht 











s 4 - Alpphovea:” 
OS JS OBN: He ‘Epwanbs,, Palisa 
nas ‘Assistant Serelary. eae 





“9 §, (Bustte—No, 84642 Sear 1021) 








































mm 


. An ‘act Relative to ‘tii naturalization and citizenship. of ‘maiied. ‘women ”’ 





= Be aE ‘enacted by ‘tha Senate. ana ‘House: Of. Representatives. Of: the Bee : 





- Sa0...2, ‘That. any. woman: who married a. citizen of the. United Beats 2 after the ~ - 





(a), No declaration of. intention: shall be required: ae | sa 4 
(bd): To lieu of the five-year. period of. residence. within, the United ‘States. and: 





Seo. ‘B: That: a woman. ‘citizen ‘of, the ‘United: ‘States shall: not: cease tor be: a. 


~ having jurisdiction. over: naturalization: ‘of aliens: Provided, ‘That: any ‘woman. 


ce aet. in ‘reference to. ‘the’ expatriation . of. citizens’ and. their: protection. abroad,” 





oie That: ‘pare’ of section’: S set ‘forth. in’ ‘parentheses ‘repealed by. section’ 1 of att’ ‘of. Suly. ‘3, 


4980" (46- Stat. 854), appended, which also provides ‘that, ‘ ‘such Motos shall’ not: restore SS ae 


: “o ethnehiahtp lost: under. such: section: 8 ‘before such repeal.’ a oe Paes 















Seo 168 " DECISIONS. OF; THE: DEPARTMENT POH THE: peINGERIOR EWR 2 , 





| ee 42 iat: as woman : who, “before the, passiige. ‘of, this. “xc, has: Jost’ he 8: 


United. States. citizenship’ by. ‘reason, of: her. Marriage : £0. an. alien 






ae That. no ‘certificate’ of ‘arrival. shall be: ‘required: t ); 


: ligible for - ie 
_ citizenship may be,naturalizedas provided by. section 2 of. this “act: Provided, 
é filed with ‘her petition if 


oS --during’-the® ‘continuance: ‘of ‘the’ iharital: status she*shall have: resided within: the 


a status. as. if her: marriage: iad. taken ‘place. after. the: passage ot this ‘Act: 





: 8. naturalized during the-continuance of the marital status. 





United. States. After: cher® ‘naturalization: ‘she. shall. -have; ithe: same: veltizenstip : 
.Szc.-5. That no woman. whose husband ‘dis. not, eligible. ‘to. citizenship shall be: 


See, 6. That: section 1994 of the Revised Statutes’ and’ igeetiga 4 of the I pas 


oe “trlation. Act of 1907 « are > repealed. - Such: repeal: shall nob: ‘terminate peer ee ae : 


- a : under section 4 of the: Rxpatriation ‘Act of 907. 





th eee hee _ SEG. Te ‘That ‘section: 8 :of:-the: ‘Expatriation: ‘Acti of! 1907. is _pepealéd:. gael ao 
Co ‘vepeall: shall not restore. citizenship. lost under: such: section. nor: terminate. ‘eiti- a 


* “.-genship- resumed under. such: section: A ‘worman who has’ resumed. under such °° 
en ‘section. citizenship: lost by. mariage, shall, upon:the pasage: of. this. Act, have for ed 
ae all pur poses the. same citizenship: status. as immediately. preceding her. marraige, ee 
Le “See 83 ‘That: any” ‘woman ‘eligible by ‘race’ to ‘citizenship. who: has’ married : a a 

- *eitizen: ‘Of the United ‘States’ before ‘the passage’ of: ‘this’ amendinent, whose. hus-. vere 





: > band: shall have been. a “native- born’ citizen and: a “member. ‘of the military: OP... 
me naval forces: of: the United States during’ the. World’ War, ‘and: separated thete- ~ 
from ‘under’ honorable’ ‘conditions; if’ otherwise! admissible shall’ not be. excluded Ce 


ne ~ from. admission into’ the United ‘States: ‘under’ section: 3% of: ‘the ‘Immigration’ “Act. 25 a 







— a - ‘of 1917, ‘unless. she | be excluded. under’ ‘the! provislor 
a tay Personk’ “amicted wit al ‘Toathsome ' or: 
ae exent tuberculosis. in any. form; : 
“Qby; Polygaimyy: 0.2 Ps cee ae 
ey: Prostitutes, ‘pr cur er 5 « or. ‘other ike. immior ‘al ‘persons 3 









‘dan gerous: | 









that, section Yelating oe 


goiitngionis disease, 


ey ad}. ‘Persons: ‘convictéd of ‘crime: Provided, That’ no” “such” wife. ‘hail be eke OPS 


ante because: of offenisés. committed ‘during legal ‘infanicy, ‘while a minor. ‘under * ane 


oy AS : “the: age’ of. twenty-one’ years; “and for which’ the’ ‘sentences ‘imposed. were: ‘less | 
oa than three: months, and: which were. committed more 2 than | five: years: EB previous: oe 





ae to the date of ‘tlie passage Of this: amendinent ; ena ay 
oa Stee) Persons preyidusly ‘deported ue eo 
' otf). ‘Contract: laborers: Bits 2534 














| provisions ‘of ‘this’ Act.’ : si ere oe 
wg Approved), ‘September 22, 1922: ie Stat inet), ‘and amended’ by acts of f July a 
cre: s 1980 (48 § Stat. 849,854). eege FE nope Ph 











aw pélative #6" tie b cibivehonty: aid natubatization of married women, Pee 
ae for. other: “purposes” ee eee 





© “An Act ‘fo amend th : 








a OA “amendment.” Pee a: 
ee Oe section ‘addea by act of Fay 8, 1980 (46.8 Stat. 0) 








othat: after admission to the’ “unite States se 3 sha ie subject to. anh other: 









pga “Be it enacted by. the. ‘Senate ‘anid ‘Ho ouse’ Sof Representatiwes ‘of: the: United States | . a : 
a 7 of America: i “Congress. assembled, ‘That: the last three! sentences of section, B.of 


7." 2 amended by section 2 of act of July. 3, 1930 (46 Stat. 854), which also’ provides tue! oe 
ese - the. amendment oe. shall not terminate citizenship. acquired, under ‘such: section: 4 Tetons fee — ‘ 












- ‘the debs entitled: : ‘An: hee: relative. 6 the: naturalization - and, jeitizenship - ‘of: 
! married: women,’ approved. September: 22, 1922.:(relating:. to: the : presumption 
of: Joss: ‘Of citizenship. by. married: ‘women. ‘by: residence; abroad),: are. repealed, ‘but. 
2 suehi: repeal: shall. not, ‘Testore: sceltizenship: lost. under: such, section: & before such.” af 
~-Fepeal. : ae 
ee ~ SEC. 2: a): Section : 4 bof. such Act of ‘September 2 22, 1922, is | amended to read 
as ae follows: - = , ae 2 a 
Po ROR ROL AS ¢ a) a woman oe haw lost. hee: United “States 5 citizenship by. reason. 

ee tee of her. marriage ‘to: an’ alien’ ‘eligible’ to. citizenship: of: by. reason ‘of -the loss of © 
Se a States = cltiaatahto,» by. her: husband may, if eligible t to everett, ant 


















pee ie ‘with: ‘the’ ‘gollowing ‘exceptions’ oe BS AE SP aes 
at LANG: declaration’ of intention: and’ 0. seertificate: Ot: ‘arrivan. _ ghallbe. Te, 
. © quired; ‘and: no: -period:. of “residence: within. the. United States. or. within, the 
ws country where. the: petition is filed. shall. be. required ;. a é | 
cease (2) eine petition. need not-set. forth that it-is ‘the intention ¢ of ‘the petitioner ea 
rae os reside: permanently. within the United States; : = oS ae 
oe (3) ‘The. petition” may. be. filed’ in. any: ‘court: ‘having’ naturalization b jurisdic. : 
he ‘tion: regardless of ‘the. residence. of the: petitioner ; aes megs) 
“ (ADS if there. is: -attached. to: the. petition,: at: the. time: of. ‘fling, + a ¢eriificate: 
ve tom: A: naturalization: examiner. stating. that. the petitioner has appeared. before, 
Shim for. examination, the petition may be heard at any time after filing: Buns 
citi aM (b)- “After. her naturalization: ‘Such woman shall. have the ‘same citizenship ne 
: wh : status: ‘as. if: ‘her. marriage,’ ‘or. “the: ‘loss. of | citizenship. ‘by: her’ ‘husband; ne 
o case may: yibe, had taken: ‘place « after this: section, as. amended, , takes: s effect, 39) 





















. Pree As ‘amended 0: read : as. “follows? Paes os 
ou eee SAE): damon who: was. a sioroa ao the = Uae § States and lost her, te : 











| 8 country.” Be 
a "Approved, July, 












ae Ener OF R REVOCATION » OF ‘CERTIFICATE EOF ¢ COMPETENCY 
a ISSUED. TO 0 A MEMBER oF THE  OSAGE a INDIANS © 


aren - Opinion; August, ae = 





re Osace INDIAN ¢ LANDS—ALLomcm'n—-Cmmrnrtcan OF.  Compaminox = Taran FUNDS.; 
vee | The effect, of the issuance of a: certificate. of competency” to: a member. ‘of: the 
oe Ome Tribe. of Indian: pursuant: to. section. 2 of the act. of June, 28, 1906, 
~.-Was. to-remove the: ‘Testrictions imposed ‘upon him, ‘while an. incompetent, 
with respect to his surpl s allotted lands, to confer upon him. the privilege 
of | receiving: ‘his: full ‘share: of the tribal: ‘Wmeome, and to. remove t thé: restric- | 
tion: upon his: power. to ‘contract. debts... eee ag toe ae 


‘i : oe INDIA 9 bane Ati orien Ravocany: ‘or. Omermrcare. oF: »| COMPRTENOY. 
“Revocation ty ‘the: Secretary: of the Interior: under. the: authority. ‘eonferred! 
7 apow him by. section’ cs 208: the. act of  Febraary.: a, le, oft a | certificate | of 





























cree ire "DECISIONS | OF THE ‘DEPARTMENT ‘OF: THE ANTERIOR Saves 


boy nigotinay jasued’ 6° ais stiétnber’ of the: Ossize: Tribe: of Indians) } jing ‘the as 







oa made: by reason: of the | issuance > of. the. certificate. Bee eee, 





a _ Finney, Solicitor: ee 


effect” of automatically’ testoring: the holder “to “his: former ‘status of. an... | 
: incompetent’: ‘member-‘of that’:tribe and: reimposes: restrictions: against ° his: oe 
unsold’ ‘surplus: lands; ‘but: it: ‘does not’ affect’ the: legality: of. any trangactions oe 





x You -[Seeretary: of. the. fen hae reiutiesbadl my: opinion: nas . 
on to whether’ the revocation: by: the. Secretary: ofthe: Interior-of:a: eRe 
ae -tificate: of ‘competency ‘issued” to. a’ full- blood: ‘member! of: ‘the: Osage 





PO Tribe: 0! Indians’ in Oklahoma ‘operates. to rei 





pose" ‘restrictions - es 


| “upon. the unsold | surplus: lands allotted. to such, member. under the,” ee 


: Sar provi sions. of; the. act of: Ju une: 28, 1906 (84. Stat. 539)... 





In the? consideration’ of this: question; ‘ibe may. be wellt73 re fer Mayes Ee 






ee ‘the: ‘pertinent. legislation’ | 
} casoft a certificate of competency... ee ee 3 ae 
oo 0nder-the’ provisions. of the, at: ‘of, Tu une: 98, 1906, supra, a ens | 
| ied member of the Osage | f 


id ‘pout out ae 





nature: éand effect: oe 


‘ribe of: Indians: received in: -allotment:. “O8 


~ gomé” 660 acres of ‘land. ' Out of the: Tand'so allotted ‘each ‘tnember © — 


. was required’ to. ‘designate 160: acres as his’ ‘homestead; the remainder ‘ 
-* of -the land assigned ' to. each. individual being: ‘commonly. referred | 
Oo AHOMaS the. surplus. - Both classes of.land.were.to..remain inalienable — 


3 “for a. -pettiod: ‘of. OB: “years, which: period has: since: been: extended. to: wae 
- . Ji anuary AS 1959, by” the act. of March: 25 {929° (45 Stat: 1478) .° “Pron. e 
“vision for: “he: vontoval’ ‘of restrictions’ ‘from ‘the. ‘surplus: lands: by’ the": 


ie s issuance of a certificate. of competency: was made ‘by. section ae a — 
oom eee, ‘t, of the act, of 1906, which: reads— : ibe gubwags Of Lea P| 





ee tee “Seventh: That. the’ Secr etary of the interior, gi his diweretion® cat ‘the ‘request ‘ spas 
and’ upon. the: petitlon. of. any” adult snember, of the tribe, may issue. to" such 


oS og the. Jands deeded him’ fo reason of ‘this ‘Act, excebie: his giomestea a owe 3 

Ones any : “shall: remain “inalienable. and ‘nontaxable for. “a. period” tot: ‘twenty-five’ “years, 0, ; 
ot a or duri ing the. life of the homestead. allottee, if upon. investigation; consideration, as . ‘le 

-. and: examination ofthe: request: he -shaltfind:any~ such:;member: . fully. OMe 2 
oe “ petent and. capable of. transacting. his..or. cher own -business and, caring. for -hig °° 2. 
2043 se omeher own “individual: affairs: ‘Provided, That upon: ‘the’ ‘issuance of such Ger- °° - 
See ae - tifieate of competency. the: Jands. of: such. ‘member » (except - ‘his. or. her homes . 
Joos. stead) shall become subject to taxation, and such. member, except as herein ..°. 


ig aa the .same..as. any. citizen, of. the: United, ‘States: 





~ provided, shall. have::the ‘right :to “manage, control; and a dispose, of: his. or. her: a Cs 


ee The’ ‘above: provision requires, ‘among “other: tings) ‘an’ wigpleation 22 
4% by. the member. and a. ‘finding by the. Secretary. of the ‘Interior’ that 
the: applicant. is. competent, and. capable. of, transacting. his. business» — 


a a and caring for his own affairs:and declares that upon’ the issuance of o 
ee the certificate, the lands of such: amember;: except his. homestead. shall: os 
' © become: subje ect: to. taxation: and. “such: :mambers,. eaceptry as. s herein : 























ces snvess. ‘the metibe cSeith: “full power. and authority aah 
eg and seater ay and all oer Tanids.” ee Fae sa) under. ital ob act: men- 





Jed, di shal I haive the right’ to4 manage; ‘ebatiar and’ “dis page Of" his 
ln the earns as See citizen of the. United States.” : 







be carried HAUSER rig aoe only, the : ne minerals bn ect 
ae ee the prea pemmons tt un . a 


| pee 33 as amended ‘be thes act. as my tee oe 





Z . 97, 1995 Us Stat: i placed the incompetent. members of the tribe. : ee 
upon. quarterly. allowances designed to meet. their current. needs, ether 
-~balance being invested and conserved. fOr. their future benefit. . .Mem- pes 


| oe bers. holding. certificates of competency. continued to receive. their. full. | 


. tent 4 of the. act of ‘February: 27, 1925, Supra, reading : as. follows. : 





‘eome, ane later ena eerment as _amende 


d. by section. aaa a z pa 
















“The authority: to.revoke certificates. of cotipelantsy ie found. sees 








" Wihenever the. ‘Secretary. of: the: ‘Interior: ‘shall’ find. ‘that any: ‘neinber6f te 


: eas ‘Tribe: of. moore: than: one-half: Indian, blood, to: whom: “has, been. granted, Be ae 
=.” eertificate of competency, ig: ‘squandering or, Inisusing. his, or her funds,, he may : 
revoke such certificate. of. ‘competency | after notice and, hearing: in ' , 

oe 2 with? such rules and’ regulations ‘as he. ‘may: prescribe; and. ‘thereafter the income” 
oo of “sucht member ‘shall’b on 

a vided. for ‘members: ‘not having: certificates of competency tothe satne exteht’as. ~< , 
ee TEE) certificate: ‘of: ‘competency. hhad- never.-been granted :: » Provided, That! all: Just ~ 
ey indebtedness of such member existing at the.time his certificate, of competency, 
0 ae iS ‘revoked’ ‘shall: pe ‘paid by ‘the Secretary of the. Interior, or. his authorized rep- 4 
arate - Resentative, | out: of. the: income ‘of. ‘such member, in Addition to » the: e quarterly, 


ecordance: o 









“subject to. supervision: ‘and ‘nvestmént * as. hereiiy. pro- 











“Went wots nb | 


oem eee " DEOIBIONS 0 OF: THE. DEPARTMENT OF THR ANTERIOR | UV ee 


oe 8 nae “dneome: hereinbefore nodded. fon: And provided ‘further, That: guch 5 eibatiae : i oy 
eee ares OF cancellation of. any. certificate, ‘Of competency. ‘shall not, affect, the legality of = o 
oy any: ‘transactions theretofore 1 made > by) reason. 1 of the | issuance of any /ertificate : 









: of. ‘competency. © 





{os "The revocation , of the certificate of company under the fore. | oes 


: cee incompetent joember oF ‘ihe Gabe iis income, ipeenattng to ‘the. oe : 
oe express, direction. of the | statute, is s distributable, as is s that of. other e 


ple, 





eas Be ‘contract, Hdebbedness” again ‘eater ‘upon him, ° “Two ‘of ‘the ‘things Pee 


Se accomplished. by issuance of the certificate have thus been restored 


boa on “by its revocation.- As: to. ‘those. lands. still retained by: the member — a 
ne from, which the: restrictions. were. removed | by’ issuance ‘of the certifi, 


Sic! neg ate of ‘competency. the statute is. silent. ’ ‘But as the. original and oa io 


2 fm eg 


a primary” PULP OES: of the instrument Was. to. remove | _restrictions oe 


irae? 


: the restrictions, and” a. ie direction in: the. statute to tha. aoa oe 
would have been : necessary to ‘prevent, that. result.” “The right toman- 
Soe capes: ‘control, and dispose: of ‘the. lands: the’ ‘same as any citizen of the’. ere 

oe ‘United: States “was. given _ the’ ‘member ‘becatise he was” ‘found. to be > nda 





= _" eomipetent’ and capable of managing his affairs free from: supervision. _ Poe 
Ce as Revocation | ‘of the. certificate is ‘a ‘determination that. that: finding. © cea 
coe Wee: érronéous; jt’has been’ vacated and annulled and the holder miust. 
be deemed as Jacking the ability, experience, and. judgment necessary. ~ 
-* to°enable him: to conduct the’ negotiations: for the sale of such lands: 


ws ae . as] he: still retains and to care: for, manage, , and control the proceeds. e 5 ms 


oes A : ‘the: certificate, ‘fiom the. ‘very ‘hatirre of ‘the: pistrament: itself, ‘extin- ao 








ioe © guishes the: rights and ft coyke granted thereby, and ‘when such can- ee 


a petent: metnber ‘of the tribe, subj det fo the 3 samie , restrictions that ey ee 
: upon. other incompetent members. ‘True, the statute contains the pro- = | 
vision that revocation or. cancellation, ‘of the certificate of competency pa 
shall not. affect the legality’ of any transactions: ‘theretofore made by 

2 peagson-of-its issuance, but that 3 is & provision. very properly : inserted 
~ for the protection of third: parties: in. dealings: had.with the allottee fran 


a : while the certificate was Sutetanding: and tends to strengthen rather ee 


a : ne than weaken the foregoing. view. 


~ I éonclude,. ‘therefore, that: upon. sovoowhian. “of. ‘the ‘ertificate: of ee 


ne - competency of a )fall- blooded member of the. = Orta, Tribe of Indians, = oS 


Soo Sos eontinue. until they expire in: viogulae course ‘on ‘the’ date ‘fixed: by = 





ee Congress t therefor unless: the Secretary. of the Interior shall, have: 2 Ue i 
















a "ie smeintime, re 
A _ Teposing in. him 1 under the J law! ede he 
a AT igen. ef at 





cep GQENERAT. Lawp C Orgies, | 
_ Mashing, Dd. Ay a AUGUst: £65: 













oe, ~ Reorsrens, Uniten’ ‘Staves J 
a “ Cathars 0 OF:  Frex:T » Divisions: 





Ce the: eee ot March Ee 1 
Me “ ae ; 





: fees ae snrtouiding 6 any “hiot 3 spring: or. beget stent 
ie . Waters possessing curative ‘properties; and: that:no-such spring exists, 
a — if it be a faith, upon at any, y legal s subdivision. of land sought to be bei appre: 














: : . fet the application, 
2 _ fereunders 


: - appliation filed.’ 
oe ing, 3 will contain a ‘paragraph stating —- 


oe oe tiye order, of. ‘July. 4, 1980, No., 5389, and therefore: is. vunaffected: by: At, 





3, oe Bae "DECISIONS: OR: THE: DEPARTMENT OF ‘THE. INTERIOR “va. agg 


ie eee af surveyed, atid if unsurveyed within one-quarter: of a sais ae 
: “from. the exterior boundaries of the land: 3; oy os 








‘If there be any : such spring upon or giaenr. ‘to the I lands as: tated EE 


the: applicant, must: show the exact location ‘and _ size; thereof, together’ a, 
. arith an estimate of the quantity of water: in: gallons: which itis capa- 
ss ble of producing daily and any other information. necessary:-to deter-. . 
mine whether or not it is valuable or necessary. within the meaning of = 
on gad: Executive order: - Where-such showing is: made the application 
oe should not be. allowed but should: be: ‘transmitted to the General Land. 
os. Office for consideration. — The ‘showing must be made in affidavit, Pg 
oe form duly corroborated. hee pid ys ee a Se 





ee Permission: may be obtained to. use or ‘improve | Tands containing 
ee i. such. springs, under the said act : 0 f March 3, 1925. ae : oe : 
2 is In case. the. attempted: appropriation. of lands 3 is. one s the: allowance. a, 
“of which ‘is: within the discretion of the Secretary of the Interior or 
the Comiiiissioner of the General Land. Office, the. showing hereinbe- | 

.- fore referred’ to must: be furnished: irrespective: ‘of the date. of: filing of ey 





; entry, ¢ or selection. before: efirmorablesa action Is: ‘taken 2 oe 


This: circular shall not’ eaply. however. ‘to éélectiona'c or, 7 flings sade es 


- in pursuance of grants. ‘which: have: been determined to be “ Grants in 
: - pracsenti” Ht and to have attached. and ‘become effective - prior: to J uly eee 





1,190, or. ‘to valid. existing rights, initiated ‘prior to said date and ©. 
ee thereafter maintained in accordance with. the: Jaws applicable thereto. arr 
ot Yous will make. proper: notations: On your: “records: of this: with- SEINE 
drawal; ‘in? ‘order: that it may be considered in: contiection with: any aed 





Geological ‘Survey. designation tists both enlarged and ¢ stock ris. sate 





“This area ‘contains no: spring. of. the type intended. to” be ‘withdrawn by 1 


Hixeou- : ae ws 


- Where: orders. of. designation. uiider: the: enlarged: Hotibetada or a ae : 


ee Poe raising acts! contain the. above: quoted: paragraph, ‘it: will. not. be aes 


ne 2 _ megaeg te entrymen t to make the ie showing, required: by this ¢ cir cular. 



















~ Gnonor. Ons: ‘piaes, 





ug Antone EDwanna, SE 
: Assistant: ‘Beorctary:: 








¢ pO alone Cor omméssioner. no re 


os See pean : Geological: Survey. | 


ervice, ray 


ae “Phat the performance of: assessment’ work was: unnecessary $0" ‘far: as: the 
-“Unitea: States: is: ‘concerned 5. and, Tf: there” had: been: any: default. therein, such” 


Met would not ‘be available’ to the United States: ~ 


ey “See decision on’ notion’ ‘tor rehoming, Bo 179. : 











te DECISIONS ' OF TH DEPARTMENT OF THE SENTERIOR to eas 





“Wherefore; ‘this ‘contastec; erie now. 7 nade ‘written « answer. to: ihe: charges 


: Se contained 3 in. said, notice of April, 10, 1980, ‘Nereby: applies 1 for ; a. hearing 0 on. 1 said s 


| ae ‘peo in his decision of Jw une 3; 1930, as, follows: 


he Le gmenth that: assessment. -work:; was ' ‘unnecessary. so: far as the- ‘United | ‘States is. 

: = eae concerned, and. it: cannot: take: advantage’ of any: default 5 ‘in. said work) accord: 
BEE tg ing to. his. contention, yt eee ae 

Pa gee The Supreme: Court. of ‘the United States, i in its: ‘decision « of ¢ Jantiery. 6, 1980, 

. ar the: Krushnie’ case, answered. this contention. _ “In, discussing , ‘the question — 

Cee of. whether an: oil shale. placer. location;. ‘valid at. the: date: “of: the. leasing act,. 




























Bo ges “tea” 99: _within. the ‘terms of the. excepting clause. re Ue eee | 
Lo get of February. 25, 1920, “the. ‘court ‘pointed out: that: ‘such’ claim would be — 
. -. os maintained . by. ‘the. performance of annual: “assessment: work ‘to. the: value. of 
. - $100, or. upon failure to: do:stch’ work; by a resumption of. work “ unless at: 






ak Teast” some ‘form’ of: ‘challenge: on: behalf ‘of: the United” ‘States: to. the. valid a 





ee existence’ of ‘the Claim’ has intervened.’ 


she solely toa: ‘challenge to ‘the ‘validity: of the claitn: ‘because ‘of failure’ to maintain” 
ie ee cit in. the manner: stated by” the’ court;: since. the: leasing: act’ was. ‘enacted. 
Bee oh Ea accordance with - the. said decision, the. United. States. canavail itself. ‘off, 
UE Be default. in: the’ performance. of. assesment work. On: -oil shale placers, and in? 
“2 oo : = me this case has challenged € the: e validity '¢ of the claims’ “Involved” because. of such» 
: oe default. os os epee f eae | = 
a "He, ‘therefore, ‘Ailstied that : ei oS ee 
coer “Unless. ‘the: contestee files proper’ answer. denying: the allegations contained. 
le i charge. No.2, within 80. days. ‘from. ‘fhotice,; the truth:of said charge’ will: be 


| ee taken’ as ‘admitted: by. ‘him, go" that. no ‘hearing’ will be" necessary °on ‘the: ‘first 
~seharge, as establishment. by. the Government of. charge No. 2:renders. the claims - 











ophig® ‘challenge’. ‘by: the” United ” “States D iutipaea “ins he. détiston; elated» 


The ‘Comibibeidriee S views ; upon the: fonegoing answer. were ex- Ls pee 


= Contestee; instead - of: denying the truth, on charge No. 2 ‘faakea ‘the: state: : a 





wag © «thereafter. Maintained ‘in: compliance ‘with the | laws under which - sit a. 








invalid, the deposits: and the Jands 1 therein Rot. being then. excepted: by. section : & 





Hed, 20 of said leasing act. 





a “position: that: the: ‘United | ‘States. As: not. concerned: “with: the doing. of © 
assessment’ work, and con ntends that. the’ ‘Commissioner’s’ decision of 
“. June 3; 1930, ‘did: not’ ‘give ‘him: the’ thance to ‘present: orally’ or’ by 
caren written brief. his arguments in support: of such ‘position; ‘that-it was- 
«.. made* without: giving ‘him. his day: in: court, ‘and ‘thatthe decision 
-.. purporting to’ hold his answer: insufficient, ‘without: affording him an” 
ok. - opportunity 1 to: be. heard, isa: ‘nullity... oa fe 
en the opinionin Wilbur Ve Rrishiith (280 U. s 306); ‘the Supreme 
~. Court, in considering the question,’ Did: the ‘Leasing: Act of 1920 - 








~The. claimant. in- he ‘Hlection $6: ‘Stand on. : Snemee ore hiss 


ke have th the effect. of f exsingniahing, the: eight. of the locator, under. s secs Be £ 
















2 oh geen nh Oe of pnt cree; ‘and: ‘may. ee =o teary Tocrieseed ode i 
“ es enited without Anfringing: any ight. or * title. of ‘the: United | ‘States. The een 





4 ore of a: ‘Sliagmont: ‘rebeverea 1 against © the: owner ' ‘in a state or. tertitorial court. 7 oe 
Zs Belk. ve Meagher,. 104. U. ‘S. 279;:288.5 -Manuet ve Wulff, 152 U282 505, 510-511; a 
Alder. Ye Wood, 208, UL. 8 226; 232; i nedfora Ye: Morrison, Ae Us, AS 889. ae 





on stated, as s sgaltist aoe United: ee ees only’. as’ “against subsequent ea ! ve oe 
: locators... “So far: as. the: government. was, ‘concerned, failure. to. ‘do: assessment one = * : 
a work for any. year | was without, effect. Whenever 0: worth. of Jabor in. the” ee ae 





paleo: were. , precisely” ‘What: ‘they’ ‘would: have. pean: ifn 5 debdult (that:% sy. 
a. defanit: in | the doing. of assessment: Jabor]! had occurred.’ oe ‘sRegunitition| aot 











ae ‘resumption’ does tot’ restore : ‘a lost estate see. Krutson v. Frediund, 6 
| oS: Wash: -634;: 639 3 it: preserves an’ -eaisting: estate.:: : We: are: of: ‘opinion’ that: the: a 
a Secretary's S. decision. to: the. contrary, Violates ‘the ° plain. words of - the. excepting | 
- > Slause. of the Leasing Act. wpe Eh oF oe Bis aS | 








oe oe _ DECISIONS: OF THE: DEPARTMENT OF THE. INTERIOR von oe 


as - Nothing is perceived i in. idle liiipriadire: ofthe. court above ae oe 
oe elasishere! in.the opinion from, which. ‘it: is, taken, that warrants the. 
os “conclusion. that. the United. States: has. no,concern, subsequent to. the aes 






“passage: of, the Leasing. Act, with; the, ‘performance. of annual assess- 
- ment-work and may not. take advantage: of defaults.in its performance. a 


oo Ss Athate have’ not’ “been” cured: by ae resumption of’ work.” “To thé: con- Se 
a trary, the court appears to have expressly recognized that a. ‘change see 
7 in, the law.i in. this respect. was: effected by.. the. provisions quoted from e 





: =o eo section. 8T: thereof, and that. defaults. An ‘performance of. assessment — a A 
work: noteured. by a resumption’ of! work isa valid’ ‘ground: FOr 
vs oe, challenge: by: the. United States to” the valid: ‘existence: of: ‘the’ claim. oo. 
ee . Charge No. “oO” ‘theréfore;” ‘appears. ‘to. ‘be a valid. charge, and, it 
des proven, is.as ‘much determinative of. all. rights of. the. claimant. i in and | 

| tot the locations: as Charge. Noe ky: The. answer;, therefore, cwhich. fails) 

to: deny the: charge, i 1s: clearly: insufficient to. warrant: a. hearing, and ee 

-. Taust be: taken: as an. ‘admission: of: ‘its truth under section. 10-of. the. a 

E -- regulations relating to contests. ‘on “report. ‘by representatives: Of ty 

ec ithe: General, Land ‘Office (44 L: D. 72), equally. applicable . to. those eae | 
core preferesd by pepresentatives: of the Forest. Service, which: section Cre 





“it ing:  entrymaan or. : daimant £ fails to “deny the charges” “andée- ‘oath’ ‘and’ aly": Sk 


2 " for. a hearing, or to. submit a ‘statement of facts. rendering the charge. immaterial, ns 
oO” such failure will be taken as. ‘an ‘admission: of the truth of the charges - 


oe and will obviate the necessity. of the Government submitting ¢ evidence 1 in n support - ae . 





: : thereof. oo oie 





eae No. swievit.3 is ‘seen’ in the contention that: the duiinant was: i deprived oe 
< ae of his’ ‘day: in-court to file briefs and. arguments in’ support: of his” 
es legal position assailing | the. materiality of the charge. Ifthe claimant ~~ 
.*. did-not. choosé:-to. support, his: contention: as to the legal. ‘insufficiency ~ 
of the.charge by filing briefs and: arenmenteyt that ¢ omission is pied oe 


on 7 able’ solely: to-his own n neplect : 
ee ME 559)" ‘provides: 









2 Af. brief. is. not. filed, bear a case is. reached: in: “ite order ‘for examitiation, oe 2 : 
 aeeiitnent: will: be. considered closed, and: DO: ‘further argument. Or. ‘motion: of” Geet ye 


nae, any -kind: will, be entertained,’ except. upon. application and: mon. good Peause 















ae  APneRrInE. to the commissioner, therefor. ee 


io a4 : s arguments a as claimant's attor rneys may. desire: to submit, or r apply, for: 





oe While no. error is ‘perceived i in the action’ ot ihe Comitticeinnet on : 
eo account, ‘of the importance. of the. question. raised by the ‘claimant's ao 
-.° contention, which advances:a theory. of: law. counter to: the: declared- 
oe policy. which the: department i is: pursuing In: regard to oil'shalé.claims, is 
oo by default as to ‘assessment ‘work’ and ‘not cured ‘by resumption, 
oe ae opportunity: will be given before. action -i is. directed 1 ‘in ‘the case to file, oo: 

“within 30 days from receipt: of this. decision, such’ written brief ands" 



































_ DECISIONS: Sor mH DEPARTMENT: on THE: ec INTERIOR. 





Boe argument: of! the: iqutestion’ ‘petors: ane -départulenty fon botlise vat me i : | 
es option’ Tf. oral: argument 3 1s: desired, | ‘claimant's: st foe tio are a ae 


3) Sagainst-his elaim falls ¢ to: deny’ the: chatde's of failure to: 3a6! aasoksinerit: ee : 
So and that. work was not thereafter resumed, -and elects. to stand’ solely, on. 
a acres “his answer. denying. other. charges" on. the. ‘ground. that, the: charge: relating 
wae, os mere Bertormance, of assessment work is. a anhorigel Py la the : 








Dra sume D Decisi3n Gum AND APPLIED, pee i 

: “Case of The. Federat Shale’ Out Company yo (68, le D. D218), f ollowed, 
ier Assistant Seoretary: es oa a ee 
oes ag fully and more partioulasly: sot, forth i in a departmantal’d ae 
he Ob Angust 23, 1930 A883 I. D. a 5), the Forest Service Aled: a prot ae 






per? 82 R 94. Ww. ‘6th Pp M., “Colorado, ‘charging: lack of: discovery Ofek 
oe mineral. and failure to perform assessment work for the. years. 1927, ae 






1928, and. 1929, and that.the work had. not. been. ‘restimed: Cla | 
responded with denial-of the: charge: of discovery, but: as. to: default 
 . dn-assessment. work. did not deny. it; alleging i in- effect’ as, excuse. that Pea 
: - ghe- United. States: was. not. anespned with: its: performance, and ‘ap~ ee 
ee - plied for a: hearing: Upon consideration’ of this’ response: the: Com: oe 
>. Maissioner allowed: claimant 80. days to deny 1 the charge as to’ nonper~ oo 
formance of assessment work, stating that 1 upon failure to comply - 
- owith that. requirement the charge would. be taken’ as’ established; and. 
- that’ such’ establishment; would’ render. the claims. ‘invalid. | “‘There- 

* after claimant’ filed. ‘what “is termed an.“Eleéction to Stand-on An-~- 
oh Swer,” reiterating: his. ‘contentions: as to the invalidity: of: the-charge 
as to the: nonperformance. of. assesment: work, ‘and setting up certain ie 
fe vother. objections. as. to, ‘procedure ‘taken by. the Commissioner. The : 

- case: was: submitted to: the: department. for: consideration. ee oe 
ae > By the: ‘decision: above. mentioned: ‘of: August: 23,1930, the: depart. 
2 ment: disposed. of. all objections: of: the. ‘claimant: except: as to. the ~ 
-.,. validity: of. the charge. s to assessment work, and. while: stating it: 
= ‘perceived 1 no.error in. th a, _preferment. ‘of. the ‘charges, assigning. at 
“some: length. the. reasons for its a sonalaintny acceded. to: ee eas 
a, Peauest, to hear. the. matter £ ‘gna ani 
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AON ae "DECISIONS. OF caw: DEPARTMENT. (OF: THE ANTERIOR - “Vol.” os 


ot a : as before finally determining the ‘matber!s , Bibooundttiy oe 
 -ant-waived: his privilege-to present further: argument: but ‘requested. 
"that decision in the-case be withheld -until-the appeal of the Federal 


oo ~ Shale Oil Company was. considered, which presented - the: same. ques- 





ghee for: failure to: perform. assessment. work, 


.-4on‘as to the right of the. Government. to challenge an ‘oil shale clam e 


a “By decision ‘of. November: Ts: 1930, aor reason “thareia' stated: ‘the 
oe - department overruled the ‘demurrer: ‘of the-The Federal Shale Oil - 
-.. Company. in the: proceedings against it. (53. L ‘D, 218), sustaining the 
oS ~ “Gommissioner’s s action in requiring..answer: +0: a-charge therein that . 
. othe <assessment work had: not been performed for. the: year. ending 





pee ed uly 1, 1029, and had. not since been resumed. on. 1 the. oil: shale. claim: on 





Oy “The. eanielasigng therein  baprensad § govern oe tthe dase, ae in wen 
eee “egies therewith, ‘the Commissioner’s. action is ‘affirmed, ‘and as. — - 
os -claimant. has elected to stand on his answer, the oil shale placer claims ae 
~involved.in the contest, to wit, Ideal Nos. 2, 3, 4, 5, 11 and 12. covering a 


o ~ dands i in Sees: 30, BL “and | 32, T. a 85 Re 9 PW, 6th, Py M, p Colateds, . 
ae declared. void. ong ath ioe hu gi eae ah Sale ob: LS 










“ARTHUR & E. ‘MOULTON . 





ee Decided August 28, 1930 





aoe hye Howistean » Hivmey—Stoci-Rarsine ‘Wloxmstmap—Aporvtowar-—Ruuis AND ) Rrov- eer 





oA regulation. ay the: effect: that’ ‘one. who: tad made’ ‘a stock-ralsing’ sineabiaa a : 
- entry; whether. original or: additional, is: ‘not qualified’ to. make an: additional.. - 









ae Epwanps, Assis tant Secretary: 





a ae embracing SEY SEY, Sec. 4 4 and 8% sh Sec. 35; T.6 8, RB. Bh 
Sag “M. M:, Montana (200. acres). re A Ae Oe een ene 








7  peguilations: of J: any 2 2; 1925, Cirentay’ 2 nse 5238," (BL Tee D See 
— Ste as: follows:: Ryitbiens Bt ; ee geht tinge? th 
oe One who has madé a ‘stock-taising ‘aitry: ‘whether or ‘iginal 
Ba ey qualified to“ maike’a. séction' 3° additional entry ‘even thourh he” has’ Hol, 2 
ee __ obtained: the: maximum! acreage: allowed by: the: ‘stock-raisthg Taw. es 2h 
eter eats appears ‘that’ Moiilton: made entry’ under the ailargedl wiomastebd 
Soa for eee Naa and INAS Sis See:: 35, said A township, 4 and: an a Sd 












entry. ‘under. section. 3 of: the. stock-raising homestead. act,: even ‘though: he. 
had not obtained the. maximum acreage. allowed’ by. the stock-raising. home: oe 
‘stead. law, is: not: authorized by that. act. and will no Jocger. be. ppplied... : oe 


-. Phis isan’ appeal: by ‘Apthog E: ‘Moulton fron a! aeceion: ok ee 
Commissioner of the: General Land C Office. dated. March: my 1980, oo s 


“The Abcision’ ‘was’ based on. ‘the ‘provisions: of pavagtaph 6 “of. Pei > . 


addit nal, is: xe 
































| DECISIONS OFTHE 1 DEPARTMENT oF: THE INTERIOR: 





Be ticnak cite: under. section 4. of the: stock:1 raising > Homiectend aeb: foe ou 
i Nagen Wi and N EY,’ NEY: See: 85. Both entries ‘were -pérfected: . 
oo Phe entry. in- question ; was ‘made N. ovember. is 1929, and in his: sapphi- 
cation «Moulton: ‘stated that: he: had- gaan his ‘son: 1 a deed for: hee 
oS original entry, ‘ “reserving: a life lease.” aid : eataiaeen 
un the decision: appealed. from it was. = held. thet: as’ ‘the: ‘aiiteymatt © i 
oe did not own and:residé on his original. entry, the entry, in question: AS ee 
“© not. governed by section. 5. of. the: stock-raising’ homestead actjand == 
'- must.therefore be. canceled, as the entryman was not qualified to. make ee 
he ane additional entry. under section 3 of the act. eee ee re 
is The first: ‘proviso. to:said section.3; as. amended by the act bof Osto- 
hae ber 25; 1918: (40 Stat. 1016), reads as: follows: mereka Whedon ea : 
no That a former’ hoinestead entry: ‘of land of. the. character’ aeseried in eection ae 
a tao. hereof ‘shall: not be a bar’ to" the: entry ofa. ‘tract: within: a. radius: of: twenty; 
eee > miles: from. such’ former..entry under the, provisions. ofthis Act, which, tO 
3d 5. gether. with’ the: former entry, shall not: ‘exceed. six. hundred and forty, acres; subs oo 
me 2 “ject to. the requirements: of. law: as: -to- residence and. improvements, except. that Sao 

| as 10, residence. ‘shall’ be. Fequired ‘on’ su such additional entry, if” ‘the: ety PHAN owns 
and: is ‘residing. on: his: entry. ee. aes oe ee a ae 































a ~ Upon. mature ‘considarnon. the ‘depacimient: éoneludes ‘that there a 
~ ig no proper - foundation for the Paragraph of the regulations above. oe 
Le. asoteel and it will no longer be followed. . cose oe 
ele The: entry. “will remain intact. ‘subject. to “eomipliniice: apieh ‘the: law ae 
7 es ' as to residence a and improvements, the decision sppealed. ¢ from. Taibe ao 








we, Decided September 25, 1980 
2 ; ~ Hoses byrer—Acnimamvr. ‘to. , Puncuasé—Dumps—Pnopararon,. a 3, 
se _ One is a proprietor. within ‘the meaning ‘of ‘section. 2089; Revised: Statutes; ‘as 
oa amended, ‘who. enters: into’ an agreement: to. purchase: land: and: takes: ‘osses- 
eee Sion, notwithstanding. that the. contract. included: among’. the. ‘tracts: Beers Ee 
cee | tain tract that could: ‘not: be: conveyed, if he accepts. a. deed : for, the tracts. ee. 

. oe aes. were able to purchase under the agrosmnent,. Pies R. Thomas. (46 ee 





io sae detarmination ‘the question wahathep: he was athe propmeton of “ena 
ea. than. 160 acres of land inthe United: States. when. he made. entry. 
under, section: 2289, ‘Revised. Stakes, f for lots 15 and 16 6 of Sec. 3: ane = 
oe lots 13 and. 20. of Sen 2, T.12:N., Coe 






ge ee ow * See decision « on! mi 





ae 182 "DECISIONS: oR: THE ‘DEPARTMENT or: THE ANTERIOR’ “VoL Wear 





The say was: oad om: oN ovanibae: 18, 1921, pursuant to : an: Se 


oe eal filed: October:.19, 1921;. Sghich } application. was ‘amended 
ae November. 18,:1921.'On the: latter: date ‘he. ‘applied:to make:entry 
ce ander: setting: 4cof: the stock-raising’ homestead: act’ for. lot: Acof Secs 
“A and. lot 8 of ‘Sec. 3, said ee, 7 which. application: n was oie : 


ae oe on January i22, 1993. 


‘OnF ebruary, 24, 1997, ntaynan’ submitted: final proof o on » the come ‘ 


oe . bined entries. “Final: certificate was not issued. - 





ea Inder ‘date: of May: 14, 1928, the. Coininissioner: of he *Glexieilt ct 
fee ‘Land Office instituted proceedings against the: entries, charging” IMS oe 
ee sufficient. residence: and: that: entryman: was: not: ‘qualified to: make ee 
nee . ~ homestead. entry. on® October: 19, .1991;. nor: vat. “any. date’ sinee,- for. Se 
 .. the..reason that: he: Wwas.om. said: date; and. has. been ever. Sines: bes 


ee proprietor of: more. than: 160. acres.of Jand.i in the United ‘States... awe 
ee oes pet Te charges’ were. denied anda hearing’ was had. By decision dated: a 
ee bust, 29,1999; the: register of the district land. office’ held’ that: ‘the a 





= : : : -* entryman. had ‘substantially. complied . with. the. law. as ‘to residence, 
“but. that. he was not qualified to make the. entries. . The: seman 


ce appealed. from affirmed the. decision. of the, register. ore. a 
_It appears. ‘that on. May. {1, 1991, eritryman. entered into’ an. ‘agree oS 





ae “teenie with Nicholas B. ‘Campbell to purchase lots 4, 5, 6, at B; 19, 182 S, 
ee emmen 1115 6 14. of Sec. 3, lots 4, 2,3.5.6, ue and 8 of Sec. 4, ‘bts. i 8 ‘and 9. of FS: 
aie “See: i ea be 12 N., at ‘14 W., Me D. M., , SEY, Sec. 31, SEY, Swi. and ae 
Cer eC Swi, ‘Sea! 39, 'T: 13. N., R. 14 W.., M.D. M. , togther with about. 
eee 200: head of sheep which were on the land, for $11, 000. -McAbee. went 
_.. = into possession of the land at once, and on December. 7, 1921, there | a 
>.» was recorded a déed whereby: said Cainpbell conveyed to McA bee all soo" 
ae ~ the land described in the. agreement. except lot 8 of said Sec. 38,-as to eee 
ee - which it developed Campbell. did not. have title, . ~The deed a been = | 


: - - | executed May- en) 1921, ‘ond: owas, delivered a a a 9 or two before a 
ee was. recorded,” a 8 
The: department } i opeatedly! held that. ‘one: is << proprietor” eee 


ee “within the meaning of section 2289, Revised Statutes; asamended, if 
eae? he has complete valid: ‘tight to. acquire legal title, or 36 ‘without. that aan = 
ea complete right, he has a valid and enforcible right to. acquire legal ae 
2 title, subject: to defeat only by his own act: or. default. Seo Fee 


Ss a oe Thomas. (46 Ti. D. 290) and cases there cited.” : ees. 
el The execution. of the contract: on. mn May uu, 1921, ‘pursuant to ge: 


ee cae hs 3 was ‘not stheredfter qualified to take: a Membabead entry" The ae , 
that the contract ‘of sale described’ one legal: subdivision ‘as ‘to’ which 
Lage ee ‘Campbell did not have ‘title did not. affect. the: force: and effect: of. the — oe 
9.  gontract as to the ‘remainder: of the land, McAbee: faving ¢ elected. PO 
an ‘proceed #1 thereunder a as to all : save. one e legal subdivision, wore 









7. ~~ appeal which convinces the ie aia that. his : client: Pacers oo 
Si oui the. well- established Hh peenine ef Ee word 66 * proprietor ” 9. as 





















““Worps “AND: PHmasns. 


ae The word! te ‘ proprietor ? as that term is used.in s cae 

? pe Simply. means. an. owner. of. land, that. ds, ae. has a. £68. ‘simple. ‘title es oe 
_ who may acquire ‘such’ title by. carrying out his own obligations. or. by: en 
~ foreing: a vested. right, ° Siestreem Ve Korn (48 1 Li, D, rae may ares 





es - op pwning, Assistant Secretary: - : : 
feet Ae motion: has-been. ‘presented by: Sam oe MoAbes for rehearing 
Spee of the: decision. of: the. department. : “September : 2551980: (58°1.D.. 
Sie SIBLYS ‘which’ affirmed a decision of the General Tand ‘Office; dated 
- April’ 19, 1980, ‘holding: for « cancellation his original, and. additiona 
be homestead entries... | ay 3 anes es 
“) ss °The admissions: by olaimant. of. all facta. eelative-t to. 0 contract “of f wale: - 
sf amd its subsequent. consummation made: it: ‘unnecessary to. adduce. 
oe) pred ¢ of owner in vendor of the property, at date: of: contract, 
| mye ae ‘person, ‘is “owner” cof. property: aldhough he: holds equitable 
oS - tide only..; Finkboner v. Glens: Lalis tnsurance Com 

Snel: (98sPae: 318). : Thus’ one:.who. is in’ possession of lend under: ae cons. Z 
a Mel for -oORYEY ANC of fee ¢ on: » payment of Bupehasein money; Pea 
































aa othe! word proprietor, as ; ‘employed 1 in this: ‘statute, (Seetion. 2280, i Oe 
ae Statutes), 1 means a metther. more. hor, Tess aie owner, one. who | has. a ea bee 







ee ot enforcing a “wested. ‘tight. 
7 * Sinith Ls Longpre. (82 L: D, 226). 







‘pPatonthetiat matter supplied. 








“No. error: in the department al 
- pointed out: and 1 none, Appears 
Ther motion is is. 






decision. a complained. of. hag been 
















a, DECISIONS oF. THE DEPARTMENT: OF. THE. ANTERIOR | “Lok, 
RAINBOW PINNACLE COAL COMPANY. |AND PACIFIC | coaL 
COMPANY’, oe /- 





“Decided October 3; 4198 2 : fies | 





: © Cont LaNbs—Lnase—Assrewaemwt—Snonerany OF. ‘THE Tyr iRton. 


- operation of law. 


ae Cons Lanps—Lnase—Assionarmnt—-ASsignie—Svonerany OF.’ THE, INTERIOR. : 
“It is: within’ the: province of the: Secretary, before’ appr oving: an. assignment. pee coe: 
-a_lease,.to decide whether it has been’ satisfactorily. shown that the. right) 2° 
28 Hae. and interest: in. the lease’ have ‘been’ transferred to. ‘thie one. ‘claiming. 






- qualtited to’ ‘take and hold the 1 1 
os “tions: issued ‘thereunder. ee ee eee ) | 
ment Coan, Lanp—Lase—Assionment—Monra jou—Snonmrary or THE Interior. 









“While ‘the validity. of: an assignment: ‘of. a. coal lease is ‘dependent ‘upon “ihe: 


eas “The authority of the Secretary to. recognize and appr ‘Ove asiignments:c or Spang 
| . fers: of coal leases or “interests therein. is. s not Jnmited ay the: leasing. act. ee = 


. inder the assignment, ‘and,: if’ "SO, “whether the’: assignee. is “competent . and > lee. 
ee the: leasing ¢ act! and the cee 


“Papproval'e of, the e assignment by the Secretary « oe the Inter ior, yet. ‘the: binding ae 


- pints is. snot contingent. upon. its prior. ‘authorization » dy: that. official, 





, — Epw ‘ARDS, “Assistant: Seoretary: 


~The ‘Rainbow Pinnacle Coal ‘Cammpiniy 3 fae “gppeatsd ‘fro a ded en 


. ion of: the: Commissioner of the General: Land: Office: denying: its oe 


oy application to be substituted ag assignee. of coal Jas Denver 038168, eo oy 
i se held: by” the. Pacific Coal Company: © — 
~ It is alleged in support. of the application ‘that ihe Pacific ‘Goal ae 


“Company, of which ‘Andrew Walker was and is president: became.” 
“financially. involved and: ‘borrowed $1100 from: the six ‘persons. who. 

~ >" comprise: the sole personnel’ and. only: stockholders of the Rainbow. 
oa ~ Pinnacle’ Coal Company and who: ‘were stockholders in ‘the Pacific. 
= Coal Company when the loan was made; that Walker. as president 
fe of the. latter’ executed a collateral note: ‘payable to W. W. ‘Byrd, one. | 

is Se of the six persons making the Joan, : for. $1100; pledging the coal lease 
. -ag security for the payment of the loan, which was the sole. induce: , 
ment for the extension of. credit to the. Pacific Coal. Company ;. that 037 
a the: note, being unpaid at maturity, foreclosure of the note: was made. 
oo En’ strict: accordance with the laws of the. State of Colorado, to which. oe 
i. Walker interposed - no objection; ‘that. Byrd, ‘one of the incorporators. 
of the Rainbow. Pinnacle Coal Company, has: paid the annual rental... - 
. +. due the Government, and that Walker, subsequent to the Commis: 
“_ ‘sioner’s decision. denying the application, has’ sent notice. of further be 


8 ve rental due to Byrd with request that he pay it. ee nen Ne 
: _ Applicant: has. filed as. exhibits: its: certificate of emer 


Le on the public s sale of the collateral, affidavit of publication o of the notice 



















fae among. oes “ine that cat. ‘thet Em: ‘and alee! ae Gri ie 
Pacing for: Wes W. eyed he sold: 10. the: latter: ine mee? ales, The 





a Coal: Company: It provides at ‘maturity for thie: sate of the = 
er al, » the coal: ees at Sieur or. x beavis sale by the ar see * 












abe thie ‘office of the « company, 415 Quincy’ ‘Building, ‘Denver, Colorado; at 2 B. ‘ma. 
“"Mareh |5, 1929. ~Present,. Andrew: ‘Walker, W.Stanton, W. W: Byrd! “Ttwas ° > 
ie “proposed by. Se aoe ‘Hemler: to: turn. over: the lease. of: the: Pacific Coal’ Company. 
cot Ss. ton We Ww. Byrd—viz—the SHY NW, by. SW, ‘8%. SEY of section. 4; NY fe 

“ NEY ‘of: section 9; all. in. township. 6. N., Range- 86. W.; 6 Be M., Colorado, 
ee ee containing” 320 actes as. ‘Security’ for’ ‘money * loaned, the. company; seconded by ys 
yo WW Stanton, i cageiear ae Ab iene gts iis last rhe, of oi oe 





_ Waker fuither © aves tat he. e protest against ‘the action en 












. phere filed with. the is eat a of the: company a : written! ‘protest, = 
oe thie: contents of. f which he = Rul pores to set: out, and: which i in aioe 





fhe Pl A 6 sutetai did ae reédrd;? Hah a "pebtlag ° ‘or. P apeslal 
ee meeting called fo the purpose “thai , the’ deliberations of the ‘board 
"were in violation: of statute, the. charter and_ by-laws. and that. he ide. 
os mot sanction the adoption | Of the. resolution. above. quoted; that’ the 
-. directors «mentioned. resigned. September™ 99. 1929, and. thereafter oe 


ae : formed 1 the Rainbow: Pinnacle Ooal Company to take over the lease 














‘The Comamissioner's S ‘reasons for denying the: « pplention a are. aes. 








as follows: 


nacle’ ‘Coal Company. as lessee. in. place. of: the. Pacific Coal ‘Company.:. oe 
“Te. only. method’ by which. the department” can “eliminate - ‘voluntarily ee 


ae oe nde paragraph Gi. (ay, ‘of: the lease form, and ‘as a “Sufficient, showing is” Dob 
oo. presented. to ‘warrant adverse action’ under paragraph’ 6 (é@), the application - of ee ve 
_. the- Pinnacle Coal; Company filed: March. 2, “1980, vis. ‘hereby: denied Bublect: a ae 


oo - the usual. ight of: appeal. . 2 ease = 
| Tn; so.far as the: (Comme donee: S: statements: simply, that: ie ao i. 


er oo tby of. the department. to. recognize . and approve: assignments. Or y 
ae transfers of a coal lease or interests therein i is limited to those effected. rae: 
py the. act. of. the parties and does. not ‘extend to. ‘those effected. ‘byes 


| ~~ operation of law, they: announce: a-restriction- of. ‘power | that. the leas-. 


: ing act does not 3 impose. ‘Paragraph 6. (d) of. the lease which provides © : a 





eee | No formal assignment ‘from! the Pacific Coal Gombainy ts to: the. Rainbow. i Panseles 2 
Eee he Coal, ‘Company. has” been furnished. “Thus, . in. effect, the. -applieation is not.an ee 
“s “application. for. an: assignment, “but one. ‘for ‘substitution: of the: ‘Rainbow. Phe oS 


>. for. forfeiture. proceedings. in: the event; the ‘terms of the lease are: ue 


a not. kept does not support. the. ‘proposition announced. by: the Com- 


| ~.. amissioner. and. does. not: apply.. ‘Furthermore, if the law -was_as: he 


ae states, interest in such leases would be. ‘absolutely exempt, from. sale. oe 
by. judicial process: and incapable, of being: applied in satisfaction ie 


S08 the debts. of the: owner, thereby, in. many. instances, seriously. crip?) : 
pling the: holder ‘of ‘the lease’ from financing. his: operations. Thee“. 


: _ transaction disclosed, however, was" not: an. ‘involuntary transfer. Or. 


} | assignment of the lease interests. “A pledge « or mortgage and. a: power = 


a given. to sell the property. ‘pledged. for honpayment, of debt. As. as . : 
‘ “thuch voluntary | as an absolute | conveyance. - ae 
_ ‘The pertinent i inquiry here is, has it.been satisfactorily. Show ai one 


oe the right, title and. interest. in ‘the lease has been transferred to the... 
ee applicant. . company, and if: so, ds" ‘it other: wise competent. and quali- © hae 
fied to take and hold the. lease under the general leasing act and. regu- eck 
so lations thereunder, a Signer within. the  PrOvAnCe,, of | the depart- co 


=  Gondidering # now + Walker’ S. ‘grounds of protest; a ma ay ‘obsaeys d Ee 











ee . that, there is no merit in the. suggestion: that the pledge of the. coal ~ oa 

Se eh lease. as security for debt. without. previous: authorization of: the. de es 
ae partment did not have force and effect as between the parties. While 
o the | power of the department to withhold approval i is ‘undoubted, and 
a assignments without. such- approval’ effects | pile ‘change. in, the. leases a 
« - -holder’s relation to the Government, and the refusal to ‘approve may = 
 régult in the assignee losing the fruits: of his transaction, yet if in ~ 
ee _ this. case, the pledge of the lease was made by the Pacific: Coal Com- coe 
Oe, Sa pany,:s a. court: of renuty would Vhold it to the obligations s so. - assumed, os = 
















DECISION NS" OF THE “DEPART MEN’ © OF THE | INTERIOR | 





ah desi Tetones:' ve Dé. A on(AE Wed. (ea): 943), Arabian v Hill: (Mont:) 
(O86. Pac. 140). ~Nor-is it. perceived how the: pledge of ak coal. lease 
_. © as security for a loan to'the holder in.financial’ straits: ‘would, -with- 
--out the disclosure. of other: facts: and: circumstances; be a. dissipation 
 .-oftassets. of the. company; or: why: nonconcurrence: of Walker as-one 
“member: of the board. of: three directors rendered a resolution of the 
ane board: invalid, nor, why; if Walker: as’ he alleges, i in effect believed. the oe 

oe “action: of ‘the board. ultra: vires; he ‘subsequently: executed: ‘the: collat-. os 
-. eral note for: the corporation: ‘andi thus: carried: into effect:the chal. 

; ~Tenged: resolution. “As to the allegation: that the. action. of the: board: » 

was: invalid: because: the: meeting was’ ‘irregularly. called, the Pees | 
a ment has nothing before it sufficient to SEpress, a view. ) 






oe ‘the instrument t reciting the: sale to Byrd at: pub agotion® of cenit | 
... -of thelands included ‘in: the lease:is sufficient in form’ to divest the 
~. Pacific. Coal- Company’ of its’ title tothe Tease; or: puts: that. company 
out! of power to: make further - disposition: of it, but. assuming: that 
ais: ‘sufficient. to show: an assignment: to. Byrd, thiéne'd is no instrument 
“furnished transferring. the: interest so. acquired: to the applicant = 
company. In ‘addition, Walker’s ’ “protest.” raises. questions as to. 
whether. or -not ‘the: pledge of the lessee. was in’ law the act of’ the: i 
“pny Pade: Coal: Company; . ‘Be “matter: that” more. ‘properly. should (be es 
ae “settled. by the local ‘courts. If. the: ‘applicant. company: ‘is: equitably - Coe. 
“| «the owner’ of the-lease, it’ ould seem that it could compel | a formal Bee 
: - assignment: from the’ Pacific Coal Company. oe ee Sees 
_ “In the absence of more certain eviderice of ita: rights to srecoigaition Cre th 
a3 S assignee, but without prejudice to the presentation ofa more pees 
- satisfactory showing, the. Commissioner’ s | decision is. affirmed. eee 












_— TAxaTION 0 OF | SA AND 1 FOX INDIAN LANDS IN. ‘THE STATE B 0% BOE eee 
eee EY IOWA na : SR oe 
er ee ae Noes October 8, 1980 
i: - g Sac 1 AND D Fox Inpia Lawps—Taxamoy. oe 
‘ es Pom over. HS: alas of the Sac aa: Fox Indians in: ‘that State to: ‘the’ 8 United | ae : 
coy, States, .resérving the -right-of taxation, became-binding” and: ‘enforceable. 9 s 
ces os: Upon: its: acceptance: ‘by, the: United. States, and: the- right, of: the: State; toe 6 2b 
a ang 7 aX, those. Jands: is, governed: by. the legislative compact SO “entered nto. 















. Faney, ‘Solicitor: He ay PS ec PP 

ae oth ‘the. suggestion : ‘of: tia Commissioner: ‘oh Tndian “Affairs: you - 
pie [Secretary of-the. Interior] have’ requested 1 my: opinion as to: whether . eee 
— agen tinds hereinafter “referred: to p constituting. what 4 ‘is s known « as: 8 the | a, i as 














oo 8h ac: An. Fox India: Reservation i in. the State of Towa, are. sii 
oe! oe we taxation. by the State: 1a) gg 
Pees Be the Ereaty of October 1 1, 1949, At Stat. 596), the Sac and Fos’ 





“DHOISIONS: or THE: ‘DEPARTMENT. or THE: ) INTERIOR, tv ~ 






cube a sissippi_ Rigar: ‘the: United. States: agresing | fo assign too as a: oer! 
oe vation: and permanent: place of. residence, a tractiof. land On: ‘the, Mis- 

Ae Sheets 4 S0urr: ‘River or.some. ofits tributaries,. to which: ‘the: Indians | were; to. 
ee _atemiove: within: three. years, the Government. also agreeing: to-pay the 
Indians certdin annuities:and furnish: certain supplies: ;In conform-*...- 
oo Atywith’ this treaty, a reservation -was:set-apart for the. Indians with- = 
“.. .. dn what-are now the boundaries:of the State of, ‘Kansas, and: the tribes 
CO oS 2s Sarthe the exception of some: individuals ‘removed. thereto... By.the = 
* tréaty-of October 2; 1859..(15, Stat. 467); provision was; maile, among. - | 

fa “> others, for: allotments. of land ‘in:.severalty, tothe: membersof the. 
ae ay _ tribes: - ‘Some of, the’ Indians;. however. headed. by: Chief: “Maw-inew- ee 

Cg 2 walhine- -kah ‘were bitterly: opposed: to. receiving: lands in: severalty. and 
- “refused. to be enrolled for thatpurpose-and it was char ged. that Chief 

_.  Maw-mew-wah-ne- -kah. used his influenée.to: impede. and.prevent:exe-. 

- ~seution: of the ‘treaty... For this: conduct: ‘he swas. deposed : from: ihis- iS 

s cchieftainship: and. thereupon: with’ some: ‘five. or six: lodges who:were . 

... Anduced to follow him :he. left. his. people in. Kansas and returned'to 
 dlowa’: where he: was subsequently. joined. by: other members -of: the | “ 
tribe and by str ageling: Pottawatomies and Winnebagoes.’. They’ 

eae established. themselves in Tama: County; where the nucleus of. their — 
present reservation was formed. by: the: ‘purchase .: from: white. settlers, nae 
oe awitth the: proceeds, derived: from: i the: sale, of, a band of. ponies, some, 2 
ees aa acres of land... are ae 
From. the time they. ‘eft. anwag “Up. ; to: 1867 ‘they. péceived no aid ee 
See Stony the Federal Government and all efforts of the Government to...” 
<< have them-return to. their ‘people, even the: withholding of annuities ~~ 
“oo. “otherwise: due: them, were without ‘avail: “Attention, however; hay- 
ve ing been. called. to the destitute condition of: these. Indians, ‘Congress, os 
. ‘by an item in the Indian appropriation act. of March. 2, 1867. (14. 
Se Stats507) , provided. for the payment of annuities to them’ so. long” 

- + as they were-peaceful and had the assent.of the Government, of Iowa. 
Soe ote. remain In that, State... Such assent of the. State having previously pa 
ogi 7} been: given-by an act, of the General: Assembly i in 1856, a special-agent > 
os swas appointed to: attend ‘to-the:band and pay them: ‘their annuities, oO 
foes and at. their: request $2000 of their ‘first. annuity” money” was” ‘used.to. © 
purchase a tract of 99 acres of” privately: ‘owned land in the State: 
Since then additional purchases of land amounting in: the’ aggregate ae 
ee “toy some. 3000. acres’ have: from. time to time: been: made in the same’. 
Sree ie anammerss Ti the. acquisition, of. these : lands;- it was: apparently the. 
a “desire. of. the Indians to establish. a, tribal. Or: communal: title and. too 
ae as end the = tiple was s conveyed, to the: Governor ¢ of the > State ooh 









“accept ‘and a assume ‘such | Jurisdietion, call such Soden on n the ‘part Phe a 
State’ of: Towa: shall cease. we chee Aa ps 
Seo. 2. Consent ‘is: ‘hereb “given to. the: ‘United. States: to. pur chase any land. 
inTama county to: be used for an 2 connection with any, school or: schools: 
fo. be established and managed: by. federal, authority: for | the edueatio OB nid 


. “Seo. 3. “Nothing contained 1 in this ‘act. shall ‘be so. construed das ta 0: ‘preven 0 
Z al y. of he lands reéferr ed to, in this’ act, the service: of: any. ‘Judicial rocess: ! issued: : 
by" ‘or: ‘returnable: ‘to. any: court ‘of. this’ ‘State: ‘or! judge thereof; “or to “prevent: such’ 


 eourts: from: exercising’. jurisdiction: Of: crimes: -against. . the: Jaws. “Of Iowa: com: 


mitted. thereon: either. by. said Indians or others, or--0f such erimes -committéd. 
: by if aid Indians. ane pat of, this tate: - a8 prevent the. Sf ciater ae n 
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: os ay of ‘the: Taterior! in” ‘trast for the’ Tndieng and: since. shen oes 
_ ~.gome 800 acres-additional. have been: purchased: for: their. benefit. under: ee 


authority ‘of the act:of' April 30, 1908 (35. Stat. °70,:80); the legal 
title to which was. likewise conveyed to the Secretary of the. Interior 7 
a ite in trust for the Indians. - < 





‘The right of the State to — the anaes lias beak ecerued e since aitlie - 


- “ 7 ey | = e original acquisition by the: ‘Indians, such taxes. being: paid: at. first; a 
ye from the: ‘proceeds | derived from: leasing: sonie: of the lands: and: later, 
after the cession’of State jurisdiction, from: ‘appropriations: madé.by: 


~ “Indians, .; However, by. item contained in the act of March 4, 1929- sk 






~ Congress from tribal funds for the support and civilization of: these’ > 





noe CAB Stat. 1562, 1583), it- was: provided that no ‘part. of the. ‘approprie’ 
om ation 4 for these Indians ‘ He ‘shall be available. for the payment of higes 


; Pens aE Tidiand” ee Sinilag provision i is : contained i in 1 the act. of ‘May, fee 
ee te. 1930: (46 Stat. 279, 801). ; ae 


“When we. come to: consider: the. question of ne 2 ant of ‘the. 16: Skate” 


ree 46. tax: these: lands: it. As. ‘well to bear ‘in mind. that. they. were: ‘part: of! oN 
3 the State’ of Towa. upon ther‘admission into. the Union in 1845.. The ~~ 
ok -<-jurisdiction.. of the State thereover ° was then. full and complete. ° Pur- eae 
chase of the lands by the. Indians clearly ‘did not divest the State of 
that. jurisdiction’ and. it continued. unimpaired: until. the cession. of «= 

- 1896. By that cession’ the right’ of the State then existing to'tax 


- the’ lands. was. “reserved ‘and that reservation. ‘was. solemnly accepted’. - : 


es by. the. United States i in ‘the. enactment. of Ju une 10, 1896, Supra. ‘This poo 

aes “seemingly. should. have. settled. the. ‘matter, but. TOW ‘that: the. tribal ae 
} > funds are no: longer available for: the. payment. of taxes,.it is urged). 
>that the. cession: operated to vest. in. the United’ States: exclusive juris-° 
oe diction « over: the-lands and that’ the attempted: reservation of the right) 
> to 'tax is tepugnant to and inconsistent. with that: restilt and: there- 
fore should be rejected.:..The case of Peters v. Malin: (111 Fed:.244), 0 






> edited: by: the’ ‘Commissioner :of Indian: Affairs. dealt swith the criminal: . 


Oo a amd elvil jurisdiction of. the’ State: of. Towa over these Indians’ amid. 2 
: aa om * their: lands: and. to. some extent. lends. support: to the: view, advanced. ce 
veh Butetiat: casé can not. be regarded. as. controlling. for. the: reason: that: : 
the ‘matter ‘of taxation was neither‘involved nor: “discussed: “Ttohas’ 20. 
aa en Seen: ‘repeatedly. ‘held. that: ‘where taxable lands” are. purchased by ‘or. = 
... for the, benefit, of the Indians even with restricted funds held in trust + - 
. a oo by: the Federal. Government, the: ‘right ‘of the. State, to tax. the same ss 

continues» unimpaired: irrespective ‘of the fact’ that: the: title. WAS! 

i. ~~ conveyed’ by deed containing restrictions: against’: alienation: or incum- - 


ae brance. Shaw v. Od Corporation. “(276 U. Sv BIB)? MU oCurdy: Ve é 








a ae United States (246. U.S, 263) ; U nited States v. Mariano. (15 Fed. - as 





Work! ¥ Me umemert hoes Fed.” eck hea OR! ‘eourse, : 




















i. DECISIONS 01 OF. THE DEPARTMENT or: THR: INTERIOR, 91 
oie: ae United. States ‘itealta acquires siihie title. 8: ands for. the -pur- 
= ees provided. for sae tyes ly Section: 8, of the: Feder al Constitu- 






ee : Sito t the: Union. “Por ‘many Dine before: Fiche admission the Jorma ee 
-. shad been. reser ved fro om. sale by the United States. for ‘militar: y pure So 
“poses and occupied. as. a military post na 7 





ae Until the admission of Kan-- 
28 Sag. the. governmental jurisdiction : of: the United States.’ was. -complete’ : 
but: when Kansas’ came into the Union on an. equal. footing with the: 
ee ~ original. ‘States, the’ ‘previous ‘military eservation was not: excepted © | 
“from ‘the succeeding jurisdiction of the: new State. In ‘February, 
1875, however, Kansas ceded its jurisdiction to the: United States but, 
| “saved to. itself ! ce ‘the right to tax, railroad, bridge,. and other. corpora- : 
oe tons: their franchises and: proper ty, on. the ceded. reservation.” ? The. 
“>. courtheld among other things that: when.:a ‘formal \ cession: was’ made 
eee by. the State to the United States, after the: original purchase of the 
eae ownership of land had. been. made, the: State: and the: Government of. 
oe the. United. States. could. frame. the cession .and’ acceptance: of govern- 
mental jurisdiction | $0as to. divide the jurisdiction. between _the.two 
is, ag bhe: parties. migh termine; provided only: they” save, enough © 
ae jurisdiction. for the United. States. to enable. it to. carry out the pur- 
» pose ofthe acquisition of jurisdiction. -The- court. therefo re held 
~~ that. the. saving clause in. the language. of the’ cession: ‘Tequiring that 
“the railroad should pay taxes | was not invalid but was in, accord. with 
fhe) power of both-pa irties and. might be enforced... See a! so: Palmer. 
_ Barrett (162 Uses He 399, 9, 404)5 wherein: the mprens ( Court, upholding & 























































» 192. - DROISIONS OF THEE DEPaRTaNEN On) an: INTHRIOR. “eV ok = 
“ene. validity of a ‘somewhat: similar ‘reservation ana an acts of the. Sie: ne = 

0 New. York: ceding: jurisdiction:* to ithe: Federal: ‘Govertiment OE 
oo certain larids i m that: State said t atk ao ae ee 








Tues 





er Tn’ ‘the’ ‘absence ‘of: any ‘proof ‘othe’ ‘contrary, it is tobe: donsiadtea age 
oes RHE the! Tease’ was: valid, -andthat both: parties. to “it: Teceived: the: benefits. stip: 
aoe ~ ulated: in: the: contract.’ This. being. tiue, the -case. then presents . the: very. con... ee 
os. tingeney, contemplated. by. thé act: of ‘cession,. that. is, the exclusion from the. : 
: ~ jurisdiction. of ‘the. United: States. of such. portion of the ceded: land’ not. used ee 
for. governmental: purposes, ‘of: ‘the ‘United § tates. therein’ “specified,” Assuming, i 
- without: deciding; that ‘if ‘the ‘cession. ‘of. jurisdiction’ ‘to: the ‘United States: had 
oe “peen| free from condition ‘Or. limitation; ‘the land’should be ‘treated’ and consid: 
oo eS epedsas, within the: sole jurisdiction, of. the: United: States;: ‘it: is clear. that. ‘under Loe 
ee the circumstances: here: existing, in view of the reservation made.by.the State ~.*. 
of -New. York in’ the’ act ceding : jurisdiction, the exclusive authority of the 

= ‘United States. over the: land ¢ cover red by the lease was:at,least, Suspended whilst oe 
ae lease remained in’ ‘force. : — oS 





























oP PE tana Tn view ‘of the manner. in 1 which title to the lands ander: considera- ee 
a en was. acquired | and. is now held and upon authority. of the de- 
8 ns * ist cited, I am, of the ‘opinion. that. the: cession. of jurisdic: oe 
ae tion: by. the. State ‘of Iowa,. Saving to. itself the. right. of ‘taxation 
2 ~ became valid. and binding ‘when. accepted. by the United States and 
Se ‘that the acts of « cession. and. acceptance. are determinative of the e right ee 
_ ofthe State to tax the lands in controversy. 

| “Approved: a - fae Bi EEO ate UL Pe 
18 M. Daas: e ae 
‘ _ Birst Assistant Seoretary 






























as OF ‘BURROUGHS - ve r LEEA : 
: “Deoided October 21, 1980. 








: coma "in estas OLNDER’ OF ‘Pantins—Hums—Panvesunon ‘Rian, © tee 

. ~ Where | a contestant’ dies before the termination of. a ‘contest: one’ ‘of the Helis oe 
of the: “deceased: ‘contestant may ‘continue the prosecution: of ‘the contest 0. 
without: joinder. “Of. the ‘other: ‘heirs, but : “whatever. rights. may. | accrue. as Sa. as 
result of the, contest. will: inure. to, the benefit. of all’ the heirs. Loe ees 


— Epwanps, Assistant ‘Seoretary:« o a oe ee od ee] a MS ae 






ae © daughter, ‘ane fone ot the: heirs of Jes esse 3. 5 Buroughie “dacsdsed: ci ei 
~ a decision of the ‘Commissioner ‘of the General Land Office dated. - 
S | nen May. ‘OF. “1980, dismissing ‘Burroughs’s” contest agains a ‘the stool 
7 7. raising” Romestedd’ entry” of. ‘Lawrénce E: Leea!: re es 
or Whe ‘material’ ‘tacts 3 in: the: ‘matter, as: shown by the: reeord" ‘are. ag ce. : 
ee follows: “Oetober 5, 1926, Leca made ‘stock- -raising’ ‘homestead entry 
oe efor lot2; SEY, NW, See: 80, T.2°8., RW ,NEY SEY; "Sig Nig 
ees See: 25; SY NEY we 4 SBM, Ey swine Sec. 28,84 ASEM, NE bee 




















DECISIONS 5 Of aE ‘DEPARTMENT: OF. THE INTERIOR. 


ee or mane a. pesldoniee: or: maintain it on: said’ ‘land; nor: haa: te, ‘ihade- any. jim. 
es “provements: whatever thereon; but. “permits his: ‘father-inlaw to lease: the jand 
: oe stockmen tor revenue. Oe oe ee ee ek rare oe 


Poke Answer was: filed denying. the charges, and. th soa was: eet: dsose 
fe heating: before: the egister. ‘Before the thatter. me on for. hearing | 
oe - Burroughs. died, his. death. occurring Ju une: 28, 1929, ‘at. Salt. ‘Lake 
he ee Continuance: was. a erented, Py the register to. 2 ee a 

















eee Whe ip on be see for: heaving aot attorney, y fled ee oe 
ne from: Mrs Nettie: Burroughs: Hansen: to: represent: her: in: the. “prose- el 
-eution.of the case. No. appearance was made by: the: other. ‘heirs, fe See 
—.. shown by affidavit executed “by. Mrs: ‘Hansen fovember: Oh; “19295 tol Poa 
ee be: Glen: Burroughs, a. son;"of » ‘Austin, JMinniesota, and: ‘Mrs: Se AD 
J ohannessen, a. married daughter, of: Idaho. Falls, Tdaho:. ‘The: regs i 
«ister. ruled, An, effect, ‘that: all. the: heirs. were: “necessary: parties; that’. ae 
“oh GTies heir, alone had. no right. to continue the prosecution of the contest, 
ann ae that. unless; ‘appearance. BS amie apie ica pita 8 contest, a 











4 termination of a | contest are e united i in n interest ad bse a. joint et e aoe 
'., to.continue the ,prosecution of the ae No: valid. reason’ ds seen,: eas 
o aweren ‘phy a all abe. heirs ‘should: be ‘required , to: appear. as” parties; 
: » plaintiff. If: ‘the. contest, terminates . successfully - one:..of the. heirs 
_ Inay make: entry in. exercise: of: the preference. right. for. the: benefit eae ie 
° of e. ‘the heirs, and the ‘requirements... of: ‘the law. may. be: fulfilled, ose" ot: 
..... by-one.for the benefit: of alle. Heirs, of Robert iM . Averett. (40. Lice) Poe 
608) ; Heirs of J. epthe A. Brasher. (52:L..D..79).: Under the: circum, oi 
ay stances there would seem, to. be. ‘no. jection. to allowing. one of the.» 
~ heirsito continue. the prosecution of he: contest. for. the benefit. ofvall. 
oo Obviously, the rights and interests:.of. the: CO: heirs. ‘can:not. in. any, 
- .manner be prejudiced. whatever. may. be the. result. of. the proceeding. 
ie - Moreover, under. the Utah Civil, Code. of Procedure. (section. 6512), 
al, persons holding a 2 s. tenants, in common. or. as, joint. tenants may. 
‘or severally commence or defend. any. ‘civil. action.or. -proceed- 2 
a or the enforcement, op protection: of the, Fights « of, such, ‘party. 2 
ae 1860 —82—voL.. 5818 eg : oe : 
























































Oe "DECISIONS or THE DEPARTMENT. OF THE p INTERIOR 





By gaa a similar aatutesi in. California it ‘bag baste ruled that. one of 
es several, co-distributees. of an estate of a ‘decedent. may maintain: an’ oe 








ae action 3 in ejectinent (Moulton v. McDermott et al., 22 Pac. 296)... 
— For: the: reasons stated the action of.the Commissioner | is: reversed, ee 


: Lage bat and Mrs. ‘Hansen’ ‘will be: allowed to proceed with the contests: cae 











FRANK st. CLAIR (0 on P ErITT no eee ee A eee 


“Decide. October 2h 1980- 








_ | Anson Natives-—Attonattinr—Disoxsrionary Aurnonrre E THE _ Seomerany, eae ke 


OF THE: ‘Inrexror., 


Oph: Secretary. of the: Interior hag. ‘the: ‘diserstionary. ‘authorit e ‘to allow an 


RS “allotment ‘under. ‘the’ act ‘of. May 17,°1906, to an’ Alaskan. ‘hatte? Tor any : 
dines of: nonmineral: ‘land: not: “excooding | 160, acres’ as may: be: ‘sufficient’ er, ee 





“the: needs: of such native. 





aie e ‘Paton’ ‘DEPARTMENTAL Deerstow: 1 ‘Mopirren: yt a ee 


_ Decision | of April 18, 1929 } (621 L, D: 597 dy) modified. 


: ap decides of ‘Api 13, 1999" eee i D: sot), bé sdepardtibtt: dee’ ee 
3 cussed | a ‘decision: of: ‘the: ‘Commissioner of the General ‘Land’ ‘Office’ 





- on the applidation: ‘of Frank St. Clair, ‘a native: born‘ ‘Indian of >. 


~ Alaska; ‘under'the act of May’ As 1906 (34 Stat. 197 yy to. have’ allotted’ ~ 2 


to him as head. of a family. an’ ‘unsurveyed ‘tract of land containing ‘ 


stg acres on" ‘the south® side of Berg Bay, a ‘tributary: of Glacier. ‘Bay, ; : : 
a Tey Straits, ‘Alaska, and. held. ‘that it was’ in’ accord. with the. finding’. 


as aon: the Gerieral Land Office that the Indian’ S use and: occupancy | ‘of:the 


ee “land: could: fairly be: regarded : ‘as reasonable, but overruled’ the: ae | : = 


oe + posed redtiction: of the area. of the land from 160 acres to 9. 38° ‘acres, as 
a By: decision: of. “April: 14; 1930, ‘the department ‘denied: a petition ree 


a Se for the exercise of ‘supervisory airthotity: filed’ by. the: Solicitor: TOR nis 


ee - the’ Department: of Agriculture, but by order of June: At; 1980, ‘that — 


| | : decision» was. ‘recalled and: vacated, ‘and the — was’ allowed to ; i S 
oo serve a copy of the’ ‘petition. on: St. ‘Clair. = sok 





A copy ‘of: the petition was served: on ‘St. Cia’ ‘on: we Auphat 8” 1930, a; ae 


ee and ‘under date of September: 90,1930; he. advised: this <Aepartinent 2 


* Oo that he believed he was entitled to. ‘the entire 160. acres. | coe 
The land” is within: the: ‘boundariés - ‘of the” Tongass" National . 


- i supra n may, in the: discretion: of the Secretary of the. Thterio 





fee a Forest, and’ it is apparent: from’ the’ record that St.: -Clair has used: at Ee 
ee exclusively for fishing purposes at certain’ times. during the year, 
~s. None of the‘land has ‘been: ‘cultivated, it being. covered’ “by” a dense ~ aie 
ee at growth of cottonwood; spruce, and hemlock'timber of small diameter. 


AS person qualified for’ an allotment under the act of May 1, 1906, ie a 

































iF THE DEPARTMENT. or ‘THR: ANTRIO 


aes cA mineral ‘examiner of fa i ts on other Office who pest an exam-. 
nation and. survey. on J uly 15, 1924, concluded. his ‘report, as follows aa 


Sumer cin view. of: the: fact. that. it. Shas. been: nine. years: or. more: since ‘the: applicant. 
| filed. his. application for. the. allotment; cand. sas. not: cleared. or. cultivated: any. 
5 “portion ‘of the land or. made’ other. improvements. tending - to: show. that. he: 
oe intended to. make his: ‘permanent home: thereon, and since: the evidence indicates ae 
ons that°he’ has: uséd’ and intends to. ‘use the. land as. a fishing site, it. cappeats that... — 

Yl QE acres are. Sufficient for: ‘his purpose. “Accor dingly, a a survey, ‘embracing the’ 
oo land 3 upon: which the’ house. is: located and’ ‘about’ 600° feet of water: ‘front; ‘with: 
eee total net area of 9.36: ‘acres, Was. made. eo ee eee 













2 The recommendation. ‘of the: field examiner: = as appeased’ ty? a 7 
“=. present’ Governor of: Alask: and the district, E aapertnteident of the: 
ae Bureau of Education, nie. | 


ra) sebearing. has Ted | to sagen Canam ta the. 92 36 oe ae 
‘ ~ the. field. examiner. ne caine 8 ‘ F if 


. = ‘esa 





“STATE oF SOUTH DAKOTA PA y, MADILL a AL 
| _ Decided: Octoder 3 1930 o : 
















8 Cosme, Sears Pank~Puncrtase s Ps BN't—Mi 


NG’ Guane“Ritoci tion Won 
DRAWAL, Ade cya 





“The act. ‘oft dMaveh’ 3. “1925; aiitlioriciie issuance. vot patent: ‘to. the! ‘State of are 
oe, >= South: Dakota: with. mineral: ‘reservation. to; the. United: ‘States.. to: any. “un- : 
“ce gatentad lands. within. ‘the ‘State , 

-" Wederal’ “maining. laws. under 






é d under. the. 
ae jocations. made ‘prior. thereto. “upon. payment ~~ 
of $1.25 per acre a f of transfer to the State or abandonment of ‘the - 
° ~.élaims: didnot: ipso “facto: withdraw ‘lands’ sé ‘claimed’ from the ‘operation: of 
_ ) the: mining ‘laws, including ‘rights..of relocation,: but did’ enable the: State: 
0. i initiate: a ‘right: which. would. defeat, attempts at, t subsequent ‘location » or 




















; “Maine. . Chat—Apa AINDON NaceNs—Evipeson—Wonps’ AND ) PERases:. 





Abandonment’ is: the. giving up. or. relinguishment. of property. to| which. a “per: 
or: son. is. entitled with fi O° purpose. of: again. aiming’ it-and. without: any: ‘eon- 
“eer j as to who may ‘subsequently take ‘possession, and ‘does. not ‘depend upon 
oy oe any-4 rules: or: regulations: or: ‘customs of mining z;. but is largely, if not entirely, 
. 0) snasmatter’ ofthe: loéator’s “intention. 'to “be: determined from ‘his. acts ahd 
cs 5) Statements together Rela chveumstances: of the. particular: case, S 








p 200, 








or 196 “DECISIONS OF: THE. DEPARTMENT OF, THE HINTERIOR- Seb 





Peas oe) MINING. Charm Assmssmant ‘Worx —Revorston—-ABANDON MENT, 


| Failure. to: do. assessment, work, unlike: abandonment, does. not: cause. ‘thie: ie Jana -. 
“to revert to. the public. domain, and proof merely. of. such failure’ does: not. oy 


~ suffice to ‘establish the right ‘of. the ‘State of South Dakota. to. puretiage — : . ; 
“in ‘the. Custer State Park undert the act of ‘March 8 11925. ie eet hae ees. 


rs = $ or 
78 a2 een 





pe i Craim—“TRANSFER. 











a1M-—Bounpantes—Monumanrs Srars ‘RreuLATIONs., 





_ noncompliance 1 therewith. renders the. claim, invalid. ae 






“a 


a Maxine (Ctarm—Rutocation—ApaNponMent—Srare Laws.“ het TREE Ee 


a’ perfected. mining: location: is “Heal: ‘estate “and: the’ ‘same’ - formélities’ tor con ce 
Dio haacred are necessary: ‘to. transmit. title: ‘as’ in cases’ of other x Peal 1 property: wes i 


"State ‘requivements as: to. location. of Be mining. aim and, description, ‘of each: a a 
| corner “with the. markings: thereon are. Not, repugnant. to, -Mederal Jaws, ands: 


cae State law, requiring. one. making. a relocation: of a. mining, elaine’. ‘tor aéctaire = he 






“the relocation. will be void ‘for failure so to. ‘state. 


~ Cosme, Srate. ‘PaRk—Mining, ‘Crame-—Lanp Deranmcant—J Funisoror1on—Pun- , 
“QHASE ‘Monry—Patent. : ie | | 





Par that the, new, location is. located. AS: abandoned. Property, As: mandatory. and i ne 


“tne act of May ‘2, 1928, ‘granting i pablidly oiided 16 lands : in. . the ‘Custer: ‘state 3 


° Park. to ‘the ‘State. of South’ Dakota’ ‘virtually repealed’ the act’ of. ‘Mareh 3, | 


oS - 1925, and-terminated the: jurisdiction: ‘ofthe Land Department. to: determine i : | 
: controversies: ‘between: the State ‘and mining: -dimants: as. to: any: ‘asserted .- 
mining claims within the grant and to accept purchase’ money. and issue’... 


a iepatents 0 on. epplications onperterted:s under: the latter act at the: date oF the: oe 
oe grant. | : Pa ere a 

oe - Epwans, “Assistant - Seoretary ee aay . 

This is an ‘appeal of Be Le Madili et a fois a "Aecision . the oe 





ae | >) Commissioner of the General: Land Office dated. April. 9, 1930, affirm: ia - 
ing. the local, register. in: holding. invalid. certain. asserted mining: ore 


7 ie the: SEY. Sec:.18 and lots 5, 6; and 8, See. 19, ie 3S. Re 6 E., Ss 
ee Be HH: M., and within: the: Custer: State Park South Dakota. ae ge 


ao. claims of: appellants, namely, the- Rosebuds: Nos. Lt ‘and. 2, situated — eu 


On November by 1927; the State of South Dakota, through t the oe F 7 


oe tae ‘State Park’ Board, filed. application. Pierre. 0253829. to purchase, - 


> under the: provisions: of the act of. March'3, 1925 (43 Stat. 1185; S20 25 
pe Gs Title: 16,’ See:: 679), the: above- described. tracts and: others: ‘within. 
the Custer’ ‘State Park. * Affidavits’ accompanied: the’ application, alent 
ee ~ Teging: abandonment of. mining locations therein. On: ‘February 18,0 
-..°.1928,.in consequence ‘of a notice of the application. served. upon. Mac _ 
eee tice he’ and his: associates filed a ‘protest’ against the allowance of the 
ee ‘application, alleging, in: substance, that’ it. was in conflict with the ~ 
Rosebud Nos. 1 and. Q lodes;. that long. prior. to. 1918, Alex. Madill — os 
eee and. Lou Parrish located. the: ground. now included. ‘in: the: Rosebud Lao 
-* Nos. 1 and 2..as:the Parrish. Nov and: Parrish No.°2° lodes; that 
a _ subsequent thereto one, Dan ‘Wise, acquired. the right, title and. inter- 


. 8 est of Parrish, and i in 1923 E. L. Madill sored, PY, Dupehings, poke : 














- 4 “in the Jines’ and: boundaries. of the prior ‘claims, which’ claims. ‘were 














"DECISION S: SOF mam t DEPARTMENT oF THE INTERIOR 





4 the’ righty title ‘and’ interest Of both’ Wise "and: ‘Alex Madill i in: sald 
Parrish claims; that since. said purchase heat all:times kept. up. the — By 
"assessment P work required by law, and that on December 1B, 1985, ages e 


“to Rosebud Nos. a and 2, , respectively, but. making i no 5 material Ai lange” 


. on Posted and: peice of locations: filed and recorded; that to 





8, he phate L Mee oe ay a pti ve Fae 
by ee seoinpotent surveyor, “in. which« ‘survey. the boundaries. of: the. Ske 
“claims: SAKbisa hot wm epee but 4 in. “some instances ‘the, nee lines ae ne ES 


a - judgnibat ‘chavedgod sist! the’ claims were e valid as’ “against i the. : 
application of the State. 7 | a eg 
~The answer of. the State filed March 8, 1998, traversed. generally Lanes 
the: i allegations. of. protest, and: specially. alleged: that: the. Rosebud .. een 
“claims. were not: properly. located: atthe date ‘of: the: filing ‘of its _ 
_ pplication; that ELL. “Madill did not’ purchase thé interests of Alex ae 
Madill” and Wise’ in 1 he Parrish claims; that on the’ contrary “he oe 
atbempted ‘¢ a relocation’ f the'claims‘and that’ subsequent to the act. 
of Marcli'3 19255: supra; no new" tights under the eumtg | laws: could o 
he initiated: upon said’ lands.’ ates ee 2 
In ‘instructions: ‘tothe: ‘fegister. dated: 5 raly4 48. “1998. thee Gre yea 
“sioner directéd’a hearing between: the ‘parties: to ‘determing’ ‘the wvalid- te 
ity: ‘of the. Rosebud claims as of the’ date “of the® filing ‘the. State’: sae 
: SPplleetion. to. spteanes Serene burden ¢ on: 1 the siabentak to ‘over- z ie . 





















sg thee 22? 


“tember 18, 1998 a batore wdecigaated Officer. ‘aad italien Wala d- 
duced by ‘pothi ‘parties in. ‘support: ‘of! their’: ‘respective’ contentions, payee 
: Bipot the consideration: of the évidenée thus’ adduced, ‘the Commis. ee ee 
sioner’ held ‘in: ‘the ‘decision’ from which’ this appeal i is ake Hates LY 

“phe validity or fia 
















: invalidit of these claims must’ ‘be determined a ‘of ‘the e date oe 
“the: State ‘filed: its: ‘application : ‘to’ purchase, ‘November 5, 1927: ~* ynand. prior. toes os eae, 
that date:the: evidence; by a ear: ‘prepondérance, shows: that: ‘the: ‘claims had not HOE ny 
~ been, located, staked and-worked ‘as required by the U. S: niining laws’ and:the. . - 

laws of. South Dakota _ Cavetione: 2824 of ae Revised ‘Statutes: of the. eUnlted. 8c 











oe 8 "DECISIONS: oF THE. DEPARTMENT. OF THE “INTERIOR | Lol oh 





“oa States: and Sections. 8728, 120; ‘sya. and 8189. of ‘the 1919, Revised Goae ie of” 
eras, South: Dakota). — 


— “invalid” 


_Notwithstanaing the work c subsequently done ‘the claims 3 are, therefore, bold 





pees 





: “The act of March a 3, 1925, as ‘codified, i (0. 8  G Tit, 16, See oo), S 


-  Feads. as, follows a 
a ee The Secretary of-the.I Taterior i is, s authorized: and 1 ditected, tod issue 5 to. ‘the State’. is 
ae of South. Dakota: patents. conveying . title; but reserving | the minerals: ‘therein,. to... oe 





SPs aie ‘unpatented’ Jands' of: the United States leld’ 












a tons: ‘made’ ‘prior to Mareb’ 8, "1925, “under: the United ‘States: general mining laws, 


“0” Swgithin’ the Guster. ‘State Park, not’ exceeding “a ‘total “of two thousand “actes, 


: eo ve upon. payment: to the. United. States. of: $125 per. acre’ therefor,, and ‘upon: ‘evidence oe 
Le “being. furnished, that all claim, right, title, and. interest: of such: claimants have: en 


a "State: of South. Dakota: ‘shall be conditioned. upon ‘the Tands: ‘peing. used ‘for ‘park 
| “purposes, and: provide: for the reversion. Of the lands’ of ‘the. United’ States in ‘the | : 





laimed: by: virtue of. loca- 


everit: ‘of: ‘failure: ‘tO “SO. ‘hold ‘and: uses “The: United. States’ reserves. all coal, ‘Oil, 


- “gas, ‘or: other: minerals: in: the: lands patented under. this: section: with the. right, 


“> gin. case, -any.of. said: ‘patented, lands: are. found ‘by. the. Secretary’ of: the. Interior ae : 
~ to: be. more. valuable for the minerals. therein: ‘than’ for: park: purposes, to: pro-. : 


_-vide,. by special” ‘Jegislation, having: due regard. ‘for’ the: rights. of. the: State of 


2 South: ‘Dakota; for the: ‘disposition | and extraction of the ‘coal, oil, gas, or. 
.-other: minerals therein.” The. provisions of this section are. limited to Tands lying: . 
| “ccwithin. the dimits ; POL: ‘the. Custer State Park,.within . townships. 3 and 4° south, —~ 
—  pange’6, east, and: thé east one-third. of: townships: 3 and.4 south, Tange 5: east, Ree 

7 Black Hills. meridian.” (Mav. 3, 1925, ¢. 465, 43 Stat. 1185.)-. S | 


The Custer. State Park was. ereated. by the. ‘Btater (ait: of “March : 


42, (1919, ‘chapter. 165, Session Laws. of South. Dakota, 1913, ‘pages 


159-3) A ‘and did not. originate under a grant from the United: States. a 


eo The. act ‘creating it. authorized .the- ‘purchase: of: lands. for: park pur- 


vs poses by. the: Custer State: Park Board i in the: same area. as ds s defined ae 
oe in the. Congressional. act of 1925; peap iets , 





By. the- -Federal: act,: Congress. abled | tiie ‘Mee | acquire. se 


park” purposes: its. paramount title to. the surface of. lands. within that: 
. area. “held. or.claimed”. by virtue of unpatentéd mining. locations. A 
ee made: prior to its date, , upon. furnishing. evidence-of purchase or: aban-— : 
ss .donment. of the. title. by: possession of the mining :claimants. ‘This 


“act: did not. Apso. facto. withdraw lands within such. claims. from ‘the. c ; 


r: operation. of. the mining laws, including the right, of relocation upon 


- rs the: abandonment of such claims, but. did enable the State to initiate | - 


eh eee right, which, it exercised and perfected, would defeat: any attempt — 


i EG. originate: new rights under. the mining law. by. any. subsequent. 
oe ~ location’ or relocation. In the absence of. purchase. the duty wasim-. 
~~ posed on-the. State. to. show abandonment of a mining claim in order. 


- tobe allowed to: exercise its right. to purchase: the surface: title from, v3 
__ the United: States, | eer 


_ 








- ~Abundosiment 3 isa a question. af’ inbenites Legally defined: at: may. be 
ance to be’ ‘the. giving. up or relinquishment. of. property. to: which. ae 
” “person: i is entitled with no purpose of again claiming: it: and: without: | 


DECISIONS : OF THE DEPARTMENT. 08 THE INTERIOR | ee ee 


“any. concern. as to who. may: ‘subsequently take’ possession. .. It does not” oe 


depend upon any. rules or. regulations or customs of mining, but.is 
:: Jargely,. if-not: entirely, . a matter’ of, the Joeator’ 's intention, which iss: 
* to. be. determined ‘from: his: acts. and ‘statements, together: with. any” : 
- circumstances: of the particular case. (See: title Mines and: Minerals, — : 


~~ Sec. 201, 40. CG. ‘a: 839,.840; : Lindley. on: ‘Mines, Section: 648, and: cases «|. 
there: cited.) In. this: Ite differs. from forfeiture under. ‘section: 9324. 


of the. Revised. Statutes,’ which. involves only; the question: whether ~ 


-. the terms of the. law.as. - the doing of: annual assessment work has. 


~ been, complied.” with. -(Lindley, on! ‘Mines, Sec. 643; Costigan. on: ‘Mines . oe i 





: i. ing Law. DP 308. BN Lapse. of time, absence from. the grown; OF. efoilure a 


S stenee i are: 2 not. veridanse of abandonment. “(lindley. ¢ on: v Nines Sec. A 


~. 644, and: cases:cited.)>' It-is settled Jaw that upon: abandonment ofa. 


“ mining. elaim the] Jend. therein, reverts to. the public domain. Farrell 





Krusinio. (280. U. ‘gs ‘306, 3B17)5 it must. bee hela. that 


7 ‘ failure. tor do: annual’ assessment: work. is of no. effect. as: against. the. ae = 


- ‘United States. It, only: subjects. the. claim: to loss by- relocation. It. — 





would not, therefore, have sufficed for the State in this case,: under ney - 
= the act of March 8, 1925, to show merely: that there. has been. a failure eee 


to. perform annual. asscedment work, for: by. such, failure the Jand. does ne . 


: : not: revert. to, the ‘public, domain and become. subj ect: to purchase iby eee 
is State. | ee 


ie “Applying. bs. abave stated. principles, to. ies ait ‘shows by. the. = 
“eéord: in this case, itis: clear that-the State did not: show- that. the - 
a Parrish. Nos. .1 and.2: rlodes;, the. locations. made. prior. to. the. actof 0 = 
1925, wereever: abandoned... Furthermore, ' it does not: appear that: the eects: 
fo record: title holders: of those: claims or their heirs, in cases.whereitis 


- shown. that:such title. holders. are dead,. awére ever: personally. served - : 


ae matter,. 











with. -prbeges; puch ge, bing them: Py any “indgment, rendered: in the a me 


_ The: abstracts of: title: ‘certified a as. ot Rebruary: 23, 1988, ahem that: oS 


Se -E. Parish, Daniel: Wise,. and ‘John Li. ‘Buckingham. ‘located: the aes 
ae parish - odes. in:-1893, and .that. Wise” acquired - Buckingham’ gh EE Ae: 
interest. in’ the Parrish. No. 1-in: 1896: and. his interest in'the Parrish 
No.2 in 1904, There i is no record-of. any further. transfer by. instru-~ ee 
ment. int writing. of these claims, nor is: there. any. suggestion. Ghat: ® oo 8 
: _ the interests of Parrish and Wise * were: extinguished: ‘by the, summary eae 
- ‘Process: authorized, by: the. p paining. law; commonly. known ¢ as | 6. “adver- eae 
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os ge: out Ue “The wétord: ‘shows that’ no > attempt ab the hear ne ‘yas ve 





canara made by’ appellants. to establish they were privies in: title or ‘interest 
~»” owith the locators of the:Parrish odes.’ Appellant Madill testified 
As on! eras: -examnination; however, that’ he and: ‘his: father: Alex Madill © 

_- acquired their, interest therein. by doing ‘work-upon the‘claims; that 


ce : “his: father’ turned over his ‘interest to him. verbally, : and that he | ; 





acquired the: interest: of ‘Wise by relocation, that the Parrish claims a 
were never abandoned; that: Wise did work: ‘on them: until! 1923: and 
he‘ did: the work i in 1993 ; that: ‘Wise moved: away ‘and: owas. dead, ‘but ~~» 


= ee he: did. Tot ‘know’ when: ae died, ‘and: ‘after. ‘Wise. went away’ ‘he: did we 


ie x ~ “not intend to go. ahead and keep. up. the work for Wise. ° >The evidence | cate 
vB, “erg the State throws no: light: on the question: whether the: ‘prior: claims i 
were” abandoned’ or were even: “subject: to. forfeiture: at the“time. Of n 


om am location. of the’ Rosebud claims, and. the perfection. thereof; includ- 
eee gtr ‘discovery,. is not: questioned. | “There. Is: no ‘competent: “evidence | 
- ito? show: that: the appellants, ‘claimants. of: the: Rosebud’ ‘locations, | 


* ; acquired . any: interest in'the prior locations. The-rule'i is “general in 
_ every Stateor: ‘Territory: subject: to the general: mining’ ‘laws: ‘thata 
: perfected: mining ‘location. is treated < as real: estate: and: ‘that’ ‘the: same ee 


te formalities: ‘are necessary to transmit. the title: as: in “cases: ‘of. other real 


oS ‘property. (Lindley on Mines, Section 642.) Such’ rule'‘has been 


( recognized: by. the Supreme Court of ‘South Dakota. | ‘(Baagan’ et a. | 
os ‘McKibben, 11S, Dak 2705 76 N: We 948:) : 


Tn: the: ‘certificates of loéation: of. the: Rosebud laitas} thie land: is es 





af oe i daimed:! “by right: of relocation.” There: does not’ seem to be room. 
Se for doubt’ from this and: from: the ‘evidenes: of' Madill that‘a location — 


was, attempted, hostile to. the interests’ of the prior. locators; ‘by ‘one 
- ‘a: stranger tothe’ prior title; and not ‘one’ as amendatory: of the prior 


ak ‘ones: for: ‘which‘:no': ‘authority’ to: make” appears:* “The: ‘concurring - e 


eee “decisions ' ‘below: Anvolve’ ‘thie’ finding that’ the boundaries,’ ‘relocations | 

oo. vas-the: Rosebud’ ‘claims, Were not- marked. onthe: ground ‘as: “required ee 

bythe Federal Statutes’ ‘anid ‘as: “required: by: ‘State ‘Daw’ ‘(Section 
on IBIBO 2 ‘Revised: Code of* ‘South’ Dakota): “prior “to ‘the: ‘filing ofthe 


: : a os State? S: application. “Ws toe “marking boundaries,” ‘posting’ “notices, ie 
oe _ recording | certificates: required by the: Federal. Ors State. laws,’ ‘the. oe 
ee -original: locator. and:relocator | are: ion’ the game: ‘footing: : “Waght etal... 


ae v. Labor et al. (2%. D,788,'740) ; Lindley on’ Mines, Sed: 408: “State 


a "regulations ' as ‘to: location’ and. description: ofeach: corner swith: ‘the ce 
ore a x markings thereon: are not. repugnant. to. Federal Jaws’ ‘and noncom- . oe 
i ~ pliance. therewith. renders: the location invalid: Butte’ ‘City: Water .. 


ALS Se: v.: Baker (196 Us S:. 119). A large part: of: ‘the: ‘evidence’ in'the .- 


. 7 , : . - casey ‘Was. addressed to the issue swhether the: relocations: were: marked = 
on the ground as the Federal and State laws require: ‘and appellants a 
_ -assail the: findings below that the requirements in. this respect: were ~ 


oe not met i PHOT, to inception of: we State’ s appHeation;: ‘but a. 2 deter: 





“(vo bo 





Se Bk | "DECISIONS oF: THE DEPARTMENT. OF THE INTERIOR pee ae ee ae 


oe auiesaon és this question woukd not seem. to be deciiee Of. the sige 
ae status. of the: relocation: as the’ certificate of relocation did not. state ee 
that the: whole or any ‘part. of the new. location is located as aban-- ee 
cone doned property.» ‘Section 87 89, “Supra, of the State Code prescribes _ ee 


ae that the relocations.“ must ” [italics supplied] ‘so state. Laws of this 
character have been held: to. be mandatory, where: the locator. relied | 
upon the: abandonment. of: a prior location. - The: Supreme Court Noe. 









held sitch a: “State regulation of the same import and held it wis Not. eS 
_vepugnant, to the. spirit or the. letter of the’ mining - laws of the’ United i, 
. States’and. affirmed. the: ‘decision’ of the’ Supreme Court: of! Arizonays eo 8 
~ holding the: relocation: void for. failuré to state the: location: was made: 


646 ‘Lindley: ‘on Mines, Sec.'408.) 


ee ‘on: ‘forfeited: and’ abandoned: property (Clason: We uM atho,: 223'U. 8. are 
= While in: the ‘case'of a ‘imineral: Bea 
~ entry based: upon a ‘relocation: of an abandoned claim, the mineral. 





ae applicant 3 ig not required to: ‘prove abandonment because it isa matter - ay 


that can be. raised: by the original locator in:an: adverse: suit: provided PA 


ne for by the mining law: (The M. anhattan. and. San Juan ‘Silver Mining — 
as Company, 9G. D: 698), nevertheless, as itvis a: question: that the title pte od UNS 
holders of the’Parrish’ locations, or: their privies in interest, ‘could: “yet PDR 
raise, it’ has in the present’ ‘case a ‘material bearing ‘i ‘mM: determining 

~ whether. the: ‘asserted. relocations‘ are: shown’ to have ‘been: ‘validly. 
oa initiated: So’ as" to. opetite ce an ‘extinguishment of ‘the ¢ rights under’ 





the prior. Jocations. wned 3 : OURS S Gee 
As there-is' no. "tool Of ‘abahdodiment: of the Pirtish’ Tocations, 6 Dea ee 


the contrary positive declarations: that’ they” were not abandoned; any == 


judgment. rendered ‘i ‘In: the. cause’ swould’ not bind the. locators’ ‘of. those : : 
a claims: or: ‘their successors in. ‘interest.’ ~The: ‘record: does’ not’ SHOW! fe") oo Soe 





valid service’ of notice: ‘upon: them: in’ thesé. ‘proceedings. “Evie 





~ dence: that’ ‘a, letter’ containing such: notices, addressed to Dan Wise Coe 


: i he at his last: known: ‘post. office address, and ‘returned: by: ‘the: posts 
ae master: ‘marked: winclaimed’ and: ee: ‘deceaséd? oe “ig. plainly: not’ sufficient ae : 
notice. (Board of Supervisors, Mohave County, Arizona, BOT DE 


- BBs i 86" had’ the’ ‘Commissioner’: any jurisdiction: to .render a’ ‘de 





cision: upon» “the: validity’ of: this: “application at! ‘the: ‘time: it: wag 6 
ee rendered, fF question which now “must? be: considered, ‘the’ ‘abet ae 


- abate proof ‘of the abiindoninent, stink thé: ‘act! of Mareh’ Be 1995, 
of the Parrish lodés ¢ 
oe of location: ‘made’ prior to its‘date. | 


po réads—. - 













r: sing’ the: locations held or: r claimed by virtue | 


ee By: letter of. J une’ 21, ‘1928, to the’ ‘1éGal’ roieictar 4 ‘the! & Coimiliesionia sk 
. - aited: attention: ‘to: ‘the a act of tay 12, 1928" as Benn: hiceiaoy 














"That there ‘be; and is “herbs, gratited: tothe Staté ar. South 3 ‘Dakota; foro ote 


28 public ‘park’ purposes, ‘the: ‘publicly. owned lands ‘within’ the. boundaries of: tes 
oe Custer, ewe: Rane) in townships 3 and 4 south, range 6 east, and the east ae Ro ae 











eee 202° ed ‘DECISIONS. OF ‘THE DEPARTMENT oF. THE “INTERIOR “Wok 2 


a ina’ of townships 3 ‘and 4 south, range B Gaat.” “Black. ins: tworidian? Pro Nae 
+> .pided, That: in the event ‘of the failure on.the part of the State of South 
Joos Dakota. to use. ‘the. lands hereby. granted: for’ public park purposes. the ‘title eae. 
eee ~ thereto shall revert to the United States, and the ‘Secretary of the. Interior © a 
oe is hereby_ ‘authorized. and empowered to. determine the facts” and to declare.) | 
“.--.. guéh forfeiture and such reversion ‘and to. restore said lands to the’ public. 
: eas ae domain: Provided, “That. this. grant: ‘shall: not include any: land: whieh. on ‘ABE oe 
oo. date of the’ approval of the Act is covered. by: any. existing” bona. fide rightor >: 

~ ° elaim-under the laws. of the. United States: unless, and until such: enn or Eelam — 


les a : is relinquished or extinguished. 


This letter stated, and. ie ig’ s believed: saerenety, 3 thal: he net. ee 


aes above quoted virtually repealed the act of March 3s 1925, and under’. . 
aes _ the. present: act. no payment, and no. patent.or. other: formal. -convey- 
~ ance'is. required, the grant taking effect as of the date of its approval eo 

as to,all public- owned - lands within the limits: described. therein, — 


- : subject: to reversion: of title to. the United. States on: failure. by the : 
State to use the land for park purposes, ‘and subject: t to. 0, any. bona fide. ane 


: . : right. or claim under the. laws of the United ‘States. 





It. apears: that. thereafter,: on September ..8, 1928, ‘the: ‘State ithe os 


ret its. application. for all. the. other. lands: and. applied. for. refund. 


of the. purchase money’ ‘theretofore. tendered, except: the. lands here | : : 
in question, which it. requested: be. retained... ‘By letter. of August: es 


es 21, 1928, to the. attorney: for. the. Custer: ‘State: Park Board,-the Com: 
2. missioner stated that the. State might perfect its. application. under 
~~ the former. act,.if -it so. desired, as to such: lands.as it: might. desire. to». 


oa: retain in the application, in, which. Case: ‘patent. would. Assue: under the © 
act. of March..3, 1925,,.as: ‘to. such. lands: as. are. found: to: be. subject, 
~ thereto, and the: purchase, price. would be: accepted... The: reason.as- 
~ signed. for. this. view was that the. application. was made prior to.the ~~ 


ne grant to. the. State. and the appitetion was. in. accordance ‘with: the ‘law. on 
ae ‘and: regulations. . . 


ee » It. is. true. that. re ‘nee. are. settled. “Wy. hay hen: ay party: ‘hie. : me 
re “ommplied: with all the-terms and: conditions: necessary: to:the.securing: 


cof: title, t0..a: particular. tract of. land,. he’ ‘acquires. a ‘vested interest’. 

_.. therein, is.regarded. as the. equitable: owner. thereof, and-thereafter.. — 
ee the. Government, holds the Jegal title. in trust. for. him;. (2) that'the ~ 
right. to: patent. once. vested. is, . for. most.: purposes; equivalent. toa 
ee patent. issued; the. patent: relating back, to the time when. the right. : 
ei Bost became. fixed: and: (3). that: ‘the. conditions. with Tespect to the 
“state or character of. the land, as they: exist at the time. wher all:the, = 
--- necessary: requirements have: been complied. with. by:a person ‘seeking : 
title; determine the question whether the land:is subject, to-sale or 
-.. . disposal, and no. change of conditions ‘subsequently occurring can | 
impair or in any manner affect his rights (Wyoming v. United States, 
Sect Te OBB TES. 489, 508). But in ‘this case, as: stated. above, ‘it. ‘appears 
eae that. the proceedings confining the i issue 2 of abandonment to the facts. — 








ne 7 Cust | ‘Srame’ ‘i PaRk-Starw me Gant Mining “Cisne Ponowisn, 


~ ovum: STATE Park—Srate Grate—Minine: Crate Lan Duratraent. a oe 
2 The title: of the. State of South: Dakota to. lands: in’ ‘the ‘Custer’ ‘State ‘Park So 
: oe under the: granting: act: “of: ‘May. 12); 1928; ‘attaches’ jf and’ when: the rights: of: ee 
ae ne mining: ‘claimants are extinguished, and:as ‘between: the: ‘State’ and such’. 
-  daimants- ‘the Land. Department: “will not: concern: itself: unléss: ‘and. auntit. 
20. rights whder:-the. mining locations are. asserted: as the: basis of . an. applica- - 


a "Ewan; Aslitandbit Seoretary:: ee Ney Sa aes ye ee Ba os, 
eo The ‘State of South D Dakota, throught the: Coste State Park 1 Board; i ee 
De has fi filed « a : motion. \ for # rehearing J in 1 the. matter’ of departmental de- ee 















Os os STATE OF SOUTH DAKOTA VM MADILL ET rT AL on SER Ae 





Decided, January: 18; 193. 





“The granting act. of May 12, 1928, governs, in determining the: rights: of e-the. ee ae 
_ State of South Dakota to-lands in the: Custer State Park where. the applica- See. 
“‘tion-of the State to purchase ‘under the act“of March: 3, 1925; “was perfected. . ae ee 
by. the’ acquisition’ of:the: mining ‘title subsequent to: ‘the: date of thé later oP act. “hac Ppal 





ois “tion for patent | under. the. maining. laws. 
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ss : oacatie the: Rossbul: relocations was a i iseoude pin: ‘of the Soha oe 
oo. acter of- proof that: ‘would establish: abandonment, therefore, the Ovi ees, 
S ~ dence: furnished and’ ‘established ‘was jigufficiant: and the applica ees 
ys thon: incomplete.” “No: right to: the lands,. therefore,’ ‘vested ‘in the’ a 
State. It did not become the owner’ by purchase, and the application 
oa Gd: not serve to. except the lands from the: ‘grant of May 12, 1998, if ~ Se 
a publicly owned. If, ‘therefore, the State: has: any title to ‘the land: Gee 
“it passed-by the:said grant and not: by purchase. under the act.of 1925.) 
--.. So far as. adjudications. affecting title are: concerned,’ itis. well: sete 
<.. tled: that ‘the: functions ‘of ‘the Land- Department: necessarily cease 
-. < when title has passed from the Government: ' Moore: v. Robbins (96. 
Se OS, B80; 538) 5 ‘Frasher v. O'Connor (115. U- ‘S. 102); ‘State: of Cali- ee 
a8 ° fornia ve Boddy: (9 L: D: 636) ; 5 ‘Reid * Ve State ‘of Misetisip pt: at L. D. DF 
_ 280, 285) ; Shores v.:State of Utah et al. (52 L. D. 508). Le 
2 “The department: has how no authority to accept the: purchingé vies oe 
or issue patent forthe land, or any further occasion to allow’the = 
‘perfection: of the ‘application by” additional ‘proof: of: abandonment, ee 
and. as. no. title is: being, sought by. application for. mineral: ‘patent : 
adverse: to: the: grant, the. department’ has ‘no: ‘further ‘occasion to: ne. 
make: a determination _ as. to the validity of. any: asserted. mining a Be 
ee claims within. the: tracts. ‘mentioned.,. Tf: the. State wishes. to. remove : ee 
the cloud. on. its title under: the: grant: occasioned by: the: claim ofap- 
 pellants, its’ remedy. ‘isin the” courts: : The application, therefore, eS, 
and: the proceedings thereunder should be’ dismissed.” The: Commis: ee | 
a ‘sioner’ decision ys, 9 acoee LY ae ea eee oa. 


ane 


: "Reversed faa 

















ae 204 “DECISIONS: ‘OF THE ‘DEPARTMENT OF THE, INTERIOR - “tot | co 


Seo eision “of October 30, 1930 (53 I. De: 195), dane. ae ‘pplication - ae 
ee purchase under the nic of March 8, 1925. (43 Stat. 1185; U. S..C., Title. 
a 16, see, 679), certain. lands. a the Custer State. Park, cavercd: by: 282 

a oe mining claims. asserted. by: E. JL. Madill Ct Al. known as. the Rosebud. eas 

—- + Nos. land 2 claims, situated 3 in. SEY Sec. 18, and lots 6 5, 6, and 8, See. ok 


19, 7.38. B. 6B, BB, Me oe 
‘In ‘the: decision camplained. of, the depaitiient’ held. that i in: neve Pk 


, POSE ‘Sake the: grant: to:.the State of: all: ‘publicly. owned. lands: within... ‘the: | e 
-. township mentioned. and. other: townships, by the act of May 12,1928 
(45. Stat. 501),: it is now. without: authority to, accept the purchase. a 


Pe price. or. Assue, patent: for: the. land. under the: ‘act:-of: March ‘3, 1995, 


a supra, and. that. there: is ‘no further | occasion: ‘to’ allow: the: perfection oy 


- . of the: State’s. application. under’ said act .by.: iadslitional: poet. 


oe The’ ‘State, however, submits additional. evidence. purporting. to. 

‘ahow: that. it. has’ ‘acquired. the. mining. title: and.‘contends that. the 

_ department’s: holding was in: error and ‘insists: that. itis entitled: to. 
“oe patent: under. its. apphoabians in accordance with. the Provisions of the. 

act of March 3, 1925, Supra, - : a 

Ae. The: act. of March: 3, 1925, ‘eserves to othe, United | States =U: 8. ©. ‘ 

e Title 16, See. 679). er ee eee cae ue 


= all? ‘eoal; oil; gas, ‘or other ‘minerals in’ ‘the’ ‘lnide: ‘patented uader’ thia  dectioat” 


: with the | right; in. case: any: of said: patented lands: are: found by the. ‘Secretary. 7 

of. the Interior. to’ be ‘more valuable: for. the: minerals therein. than. for- park: °. 
_ purposes, to provide, by. special. legislation, having. due. regard. for. the. rights of. . 
the State. ‘of South: Dakota, for the. ‘isposition. and extraction. of the. coal, oll, . 


e28 or. other minerals therein. 


a ~The ‘act of May 12, "4908. oe the publicly cuied. innde: anuhin : | 
—. the boundaries. described therein t to o the State without serorvattons vie a 


oan with: a ‘proviso— ao es 


ye oe that this grant shall. not include’ any: Sana | which: on . the: date. of. a approval ee 


a de of. the act is: ‘eoyered: by. any. existing bona fide right ’ ‘or: claim. under. the laws. 


> of the United States, unless and ‘until ‘such ight -< or claim | ig, j Telingtished. or ae 


ae ” _ seeigalsht 


“This. ‘act. ‘splice the. ‘Fovitiaie at, aad ‘conveys. cine: title of. fie S 


cae co United. States:..without - cost. and. without: reservation,; subject, of A a 
See conte, to. existing bona fide rights | or. claims under the 1 laws. of, ‘te. ae 


“The State contends that it: ee ‘Soquined the’ ane of the. clatinanta es 


chee : a nndee the. mining locations and that it | is ; entitled ‘to patent: under: a 


oe the act: of March 3, 1925. oe 
co Tt seems. clear that the’ granting set of May) 2, ‘1998, ‘obviates the ee 





oe necessity, for. any further inquiry ‘into the title ‘under the Inining ae 
~~" * Joeations in’ ‘question. . ‘Tf and when the. rights: are: extinguished the =.) 
a grant: to the State attaches. . There is nothing more for the depart- 
ae he ment to do. unless: or. until rights: under: the: ‘mining: locations: Bs Coe 


a @] DECISIONS OF ‘THE DEPARTMENT OF THE: ENTERION 2 BOB ae 


“Ve 20f the. tuning: laws. 
2 their titles a eS 
2 Upon: conaidétation: oft the “wotlOK: ‘and additional: showing, ee ee 
ee départment. : fi nds: no. téason. ‘for: disturbing. its forme » decision in the: a 














ae "asserted as the basis’ ‘of an n application for patent ander: ie ae a. 


: laws, in which event: it. would be. incumbent: upon: ‘the applicants: too ety 





me ; matter, and the 1 motion: for rehearing. | As. s accordingly | 







ce ee ar FE “Sf rt, CUE a asseantte ve re Ee ah ea we ‘ 





i THE ‘MELISH { CONSOLIDATED 3 PLACER OTL MINING. 1 COMPAR, eo 






co TESTERMAN ET AL., ON, PETITION) 3 


oe Decided N November: a 1980: 








os phow that. they’ were, at’ the date. of the granting act, ‘possessed ofan of. 
aon existing | ‘bona: fide. right ‘or- claim, under the laws of. the. United core 
>) States, and, that. they: had--otherwise: complied’ with -the- ‘provisions... 

| This would: tnecomarily. ‘noha 9 shoming: of Sess 











“whe Tensitie ee ‘enters “upon. tne: ‘Seéretary ‘ot “the ‘Interior . fall j power ‘to ‘ 
- determine’ ‘all diuiestions: ‘of daw ‘and. fact. essentia tos ‘the. awarding. of leases ee are 
thereunder): and: a ‘Tease, once | ‘granted,’ is’ ‘Peyond: reeall' by: him * thereafter. ee: 
the department is without. jurisdiction. to. review. his action and ‘the! ‘Tease aes 


vis: subject, to cancellation, only! in: the. Federal. courts: 





Te SRORETARY.; OF. TRE: A . sie hry uiomcidon = Pachter” se 


Where: by. the: terns: of an: ‘act! ‘of: Congress the’ ‘Seerétary of ‘the: ‘Interior oe 

- aed to ‘perform | pertain’ ‘duties -Hé -has the: power: ‘to make all deter- 
| "mination: of law or fact essential tothe performance of. those duties,;and, <> 
after the issuance of patent. or. other, like ingtrument,. his: findings. of-fact 





are. conclusive in. ‘the absence of ‘fraud or mistake. both: upon: the | depart- : 
“oO ment: and. the. courts; ‘although: ‘there ‘be. ‘demonstrable. error in the: estima: 





tion or. appreciation: ‘of evidence; and’ his rulings on matters-of law, ‘though ~ Soe 






ae department. 









On, AND. Gas. “tanpstanse-—Asstomen 
_ Inrertorn—Courrs—JIt URISDICTION.. 





: aero: Ans “the: courts, Are” : ‘mot: subject: ‘tO. ‘reexamination “in: “the a 


vie Tons user 4g poi ChE rai nee or THE = fee REY 


“Whe leasing: ‘act. confers upon, the, Secretary, of thé: Interion. the: ‘aumonG? oe a 


. i a { 


_approve: ‘the: assignment. of: ‘leases. issued. ‘thereunder, . and, in. the: absence | | : ee 


pe of: a: “showing: of fraud’ or. ‘innposition upon. ‘the. Government, ‘that: officer =.= = 
8 ee disapprove, as an: interference. with his awatd, a. decree. of ‘assignment. ee 

by a State court iof an -oil/and “gas-lease granted: ‘by him where the decree... 
“" pesulted’ from @. determination. of. facts that were Or should. have. been: pre os 
"sented: to. the: depart ent pefore the award..was made -or-arose: from oes a 


ae “different constriction, ‘or, ¥ Athout. Tegard to the. pro isions.; 3 of tthe: act. 


On, AND. Gas LaN ps—Linasit- -ASSIGNMENT—TRUSTH: 










ok ‘exception’ ‘tO: ‘the: rule that: ‘one ‘placed in® ‘such. ‘relation 0 ‘another. ‘that ae 
| r business: 4S prom. 2s 


» becomes: interested! ‘with: him | in? any’ ‘subject, property, 








hibited: from: ‘acquiring - antagonistic rights” “arises, “where hose. SRO ae 








ae eras hate different: “times “and! awider® ‘différeiit’ ‘instruments “ 





;barty.y has. superior means Of information Tespecting the state of the title, bel pee 








ome oe "DECISIONS oR THE. DEPARTMENT OF THE INTERIOR “Lye ae 


Om “AND. tas Laws Inher —Assionsamyn—Consmmvarnvn Tmose—Aoee— oe 





, Sucamrany or. THO Inrearor—Courrs—I URISDIOTION 


“Where. a ‘State court. seeks’ in its decree to impress. a constructive. trust: “upon - 


2 7 = an oil and. gas lease issued. by the Secretary of: ‘the. Interior: in. ‘favor: of. the 20+ 
So pectesahee | ‘on. thé. ground’ that the lessee, as. agent ‘of. the: petitioner four 








ae fraud. and bréach of. trust upon: whieh: the decree is s founded. ae 


he _ Dixow, First Assistant Seoretary:: 


oS: “present his: claim’ ‘to the Land. Department, was in duty bound to acquire = =| 
Seen (the. leased: area ‘only? for: -the “petitioner, © but: disregarded : his duty as. io 
Se =. fiduciary by not: doing 80: ‘and fraudulently. neglected: to exhibit: the» ‘claim oe i 
es es Or the petitioner to. the department, that: ‘officer, . in; determining. whether — ae 
oS 6p not to! approve ‘the ‘assignment directed by the, court, may decide for 

| O°) Himself ‘whether ‘the. facts: ‘found: by the ‘court ‘éstablish. ‘the: ‘grounds: ae cae 


3 The: Melish Consolidated. Placer. Oil. ‘Maifag. ‘Association.- in. a Raa - 
: River has filed a petitio ‘Tequesting, the ‘Secretary. to. approve ade 
-eree of the District’ Court’ of Tillman. County, Oklahoma, assigning = 


| to petitioner, subject to:the: approval ofthe: Secretary ofthe Interior, | 
an oil and. gas lease, Guthrie 014154, issued. under the authority in — 


the acts of February 95, 1920 (41 Stat. 487), and March 4, 1993.42 


a Stat. 1448), to Tom. ‘Testerman, ‘Thomas. aida Gore, and: Leslie C. 


oS - Garnett, pursuant t to. an. award m made to the. » above-named lessees Sep- oe 





tember 25, 1925. 


‘The: contents. of ‘the: 5: decree’ a are’ e fully set: Eton in: ni “aspattmenital ae 7 


:  decdeion [unpublished] of Ji anuary.| 24, 1929, in the case entitled Tom. o 
-. Testerman et al. and need not. be ‘restated: In: thatdecision the ~ 


7. assignment: to. petitioner in the decree. of: this identical lease’ was. ‘dis- ve 


on approved, and: the: ‘Teasons’ therefor fully. stated. Petitioner now, 
| ““Bowevers, invites attention to the affirmance of. the decree. by. the 2 


ore opinion. in: 1 the.¢ case.r | reported. [Lesterman. et ‘ak: Ve Bul ot § ab] in 280 - 


S Pacific. 315-331,and avers that motions for rehearing i in that Kone : . 


oe oO have been denied: and the decree has become final. o 
It. was. brought -to. the. notice: ‘of ‘the: ‘department. when: its. de “ 


: oe “easion, disapproving. the decree. was rendered that an appeal from the E . 
a ot decree: was: pending ® in 1 the Supreme, Court of the: ° State, and pelidoner = oe 


| = as. well as. others. a i ee 
_ The department overruled this cbjection bys stating — : ck ee 


he: is: the. department's: view: ‘that ‘if ‘the. assignment” ‘decreed by. ae ‘Court, oe 


fc ine qhether: affirmed or ‘not: affirmed, ‘resulted. ‘from a consideration | and. determina- i ee 
Jee. tom: of: facts. and: ‘circumstances: by the: court’ that “were or ‘should. have ‘Deen - e a ve 
_-"._ presented to the department before the: award’ was made,:or arose from a‘differ- 
“. ent construction or without regard to the provisions of the-act of March: 4,1998, 
ae supra, cs sie in. ioe Gilat ces of. the Interior. the:  aucoetty, to. adjust and: aster 2 ae 








ER Babe DECISIONS oF. THE: DEPARTMENT OF THE INTERIOR 





: nposition . upon the: Government, the. apartment: may ede 






ae of f fraud. or 


“approve. such. -decret as. | ane interference. with its award, notwithstanding ‘dis. a. m fo 





(Cok Mateo oe the: Tease 9 without the court's s Surisdiction to vender. : 


as ‘ana his eoléskées. had been. s preantad to he = dopatilonk 





- -claimers: to: the opposite effect. therein, and as a decree, ‘so far as it’ covers ‘the "Oe ae 








_ The ge of facts 3 in the: opinion of the Supreme Court. of ee ae 





: case, as s reported, have ‘been. carefully. considered. ” ae ee 


ne heh a decided to disapprove the’ ‘décree: ‘of: assignment, rays 


a "The petition ' ‘then is in ‘effect | one for: the “exercise: of. Supervisory” 





a ee nis the pce to. vacate the | “Drowolis. decision’ of his red ae ae 







in the” “Grst ‘ites Tt! pe oe 
the Secretary i is required ee 





| a celled | that cee bale the ae the = 


a “aipon an: application of ‘the claimant to. issue a patent, certify a list, — 


"approve oe location . of: right - of way, make: ‘a survey .or. “approve | : . o 
a sélection, the ‘Secretary. has” ‘power ‘to. ‘make all” determi ‘ations peeks 





ne : oF law or’ fact essential ‘to. the: performance “0 “the: duties* specifi- ae 


os 7 cally imposed, and ° 
| finding ‘of fact ‘is: conclusive in 


: “ Or: appreciation ‘¢ ev1c 
oe 200, 219), and. cases therein cited.” 





after 3 issue of ‘patent’ or other lik nstrumént; his ek 

: ‘the absence ‘of ‘fraud. ‘or mistake, not. Pan 
= only upon. ‘the. ‘department, but: “upon ‘the’ courts, though. his ‘rulings - ee 
on matters of law are ‘reviewable in thé courts’ they, are not. ‘subject... 

, to. reexamination in the department, and his. determinations: ‘of fact... ee 
“are ‘conclusive, although there‘is demonstrable error itt: the ‘estimation — Be 
Of evidence. | West x Ve « Standard OW Co. (28 Vv. ‘S. Se ae 























a “Under the. acts’ under which: the: awand ‘ila: Teast tdi’ a ae 
a and. his. colessees ere. ‘granted, ‘the department: had. full power to 
_ determine all questions of fact ‘and: law essential in: ‘properly making . - ie 





S ~ such’ awards. ‘and granting leases. pursuant thereto. “The lease once — cee 


granted was’ beyond recall by the: Secretary. and is’ ‘only. subject: ‘to. TREN a ae 


- cancellation in ‘the’ Federal courts (Sec. 31, ‘act of” ‘February Qe 
oo 1920). urisdiction of the: department t tox review wv hisa action i in grant oy: oe 


: ‘ing: it’ ceased. 





“But by. the: terms of the a of 1920, assignments ofl teases! ‘are’ sib: beg nates 





oa eet. to the. approval. of the: Secretary: ‘There is’ ‘presented ‘here. me 
Ves ‘involuntary; issignment by: ‘decree of a ‘State: court.” “In the exercise. 
_. of the discretion whether or not to. approve. ‘such: an’ ‘assignment, it) =< 


bis believed to ‘be within‘ the ; province of ‘the’ ‘Secretary: to determine ee 
| __ whether the court. had jurisdiction to: render the: ‘decree. Nha ‘where, ae 





yore ‘in this’ ‘case, a. ‘constructive trust: is: sought: to ‘be’ impressed: upon ERs 


the: lease by 1 the court in favor-of petitioner, ‘on’ the ‘ground that the Ae 





one - lessees, as. agents of petitioner: to “present ‘its dlaim 'to" ‘the ‘Land ‘Dez 2 fine 











= » partment, 9 ‘were. in duty. bound to acquire: the > leased 2 area. only, for =: 





ae a " DEOISIONS OF THE DEPARTMENT’ ‘OF THE ANTERIOR “ToL. : 


weer am eat oor 


aT . are (0 U. 8. 514, , 519); “Grecnamayer ¥ ve . Conte en U. 8 434, ra = 
eee eee eee : 
| . ‘Nothing j is Sanat in 1 the Secitat of facts ‘by: tig ‘Sibiems Court of ae 


| Oklahoma. which suggests. ‘that. ‘Testerman and his attorneys did. not : 


Gn; good 1 faith present fully: ‘for. petitioner. the ‘possession and develop- Ls | 
“ment « on the Border Line claim which was relied : upon. by it to estab- re 
~. Jish: its equitable. ‘claim to. the. area, therein. The department. decided eae 


that ait had. no. equitable claim to. the area. embracing: Testerman’s 


ae award. Had Testerman’s claim neyer. been. presented, ‘that. would ee 


_ not. have. increased. petitioner’s | award. . The. award. of Well. 156 on | 


the Border Line. claim. was based. upon. the improvement: and, develop- : 
7 ‘ment. of F. F. “Moore, an independent, claim, which, Testerman. alleged oe a 
: belers. 8 the department. that he had. acquired by. assignment. N OW 


8 thé 0 owner. or Moére? S- equitable: tae ae ‘Testerman: had concealed. 


- that. fact. from ‘the - -department,. for. the ‘purpose. of. preventing. the _ 


a > award of the. same. ‘to. petitioner ‘and. to. get. it: for. himself, Or. that _ 
te Testerman awas. asserting a possible. personal : interest. in. ‘the. subject | 


F — matter. of his agency, that is,.a. claim for himself, adverse. to that. of me | 
ee a petitioner * without. its: knowledge : or acquiescence, then undoubtedly. a oF 
es case, of, fraud | in. | the: Donearement of; the, ae sate sara “ag 


ea 1 a clnsiene. of the. ; Baprenie: Goa of ‘Oldahome are. “based: “(pate eet o 
pe es that, the acquisition of Moore’s equitable claim. by: Testerman,, and.the 
Se issuance. of certificates: of, petitioner. to. himself. j in 1921: to: reimburse 

os Shim, for. the expense in acquiring : that. claim, with. aview.to. Seeethe: ae 


| ces en petitioner’s claim to the: Border. Line acreage, is, set: forth. aes 





A Buy the court; then: proceeds | to. state— ee ee 





SS ae eee “On? May. 3, 1928, ‘Testerman - ‘filed: in: the United: State’ band: ‘nies! a aoe = 
ne ene ae 4 tion of B interest in the ‘Texas Strike claim, and in. support t ther eof referred to. ae a 






Be apes 


ES BBE _DHGISIONS oF THE DEPARTMENT: OF THE INTERIOR 


oe 2 gata which he held trom: E. oe Moore, and: asserted | ‘therein that. foe “5 


a : - (Desterman’ 8), right 4 in the. ‘Texas. Strike: claim ‘be, Peconic. and protected: e 
aie Six. days” after. filing. such. declaration. of interest: he canceled. certificates held : ; 
“in his name in the Melish Association to. an amount equal to. the sum: of $3; 150, 


oo and-ine explanation. of: the cancellation. of ‘the: ‘units: which had been ‘issued’ for. 2) 
.. ‘the “Moore? ‘assignment: he: testified that prior’ to the return) and” ‘eancellation — 
_- of: the certificates. on April:30, 1928, he had submitted: a ‘general, cwritten-report. .. 
hee OE, ‘the- affairs. and. management. of: the. association” at a Meeting. of; the. unit 
: holders’ or. trustees, in which be: advised: them: that he. was. ‘surrendering: the | 
4 >. eertificates because it appeared. then: that the Moore well wa8 not on the Border ° 
 Suine’ claim, but ‘on’ the ‘Texas’ Strike‘¢laim;’ and that’ the ‘Moore: ‘assignment . 
_---avould not: be: needed: in support: ofthe association’s: -claimto: Border Line:acres- 9 


ek “pense, the assignment. for the. association, 





“s s'gige,: and because some’ of the- trustees. Or: unit. holders. did. not! desire. to. Dor: nee ae 





Nowhere i is. any. evidence. contuagyst to: otis: stated: nor is. sfound. that re 


a. hat. Testerman stated . as. sto, this: ‘transaction’ was: 3: not. the: fact,. nor : 2 ‘g oe 


ee ’ s toking back the. title: e thereto. . i 


oe ities Gmedecstiog cond fot the Moore claim and the act “of Testerman me = 






ae person. x plaged | im: suck aelabion 6. Seats bias: he: ‘pedetnes in= ce 


ipod with him in any subject, property. or-business. is, prohibited 


from : acquiring: antagonistic rights.” But. this, rule’ ‘1s: not: without its. - : 

as exceptions, for.it: has been ‘held. that. the: rule. does: not: go beyond: the: 2)". 
~ reason. that: supports it. As in.a-case of: cotenancy, the rule.is‘based. 
_ upon. considerations of mutual. trust. and- confidence that exists: bees oe ee 





i tween the parties.’ But if. their interests. accrue -at. different: ‘times,. pee es 
and: under. different. instruments, and neither has: superior means ai oe 


- Information. respecting: the state. of. the title, then: either, unless: he. - m : [ 


employs his - cotenancy to secure, an. advantage, may., acquire. amide Poses 


eee! assert. a. ‘superior “outstanding” title, : 
. are not in joint possession of the: ‘premises. Freeman on Cotenancy,. 


; e “therein. cited. Ins such. a case, ae 


oo -Satot” ‘woid). ‘nor does? the® ‘interest So" ‘acquired: ‘by’ him; ' ‘or any ‘part of. it, Dy opera-- 
Ts Alone of law} vest) in his ‘cotenants.“1 13 
fits" of hig’ ‘purchase;. ‘for, in their judgment: the title’ purchased by him’ “may. ‘no 
“en 8 be: paramount. to. that. before. held. iti Common.’ : The law’ gives them the privi-. 
on dege.s that: they. may: assert... _This: privilege: consists’ in. the. right: to. obtain. the- 

ee conveyance of. the title bought in, upon their. paying the price at which’ it is: 
— pought.. The privilege. may be waived by. an: express” refusal to reimburse. ‘the- 
ree ~~ coteniant: for his: outlay, : Or: by: ‘such’ ‘a! ‘course ‘of: action as. necessarily’ ‘iniplies. 
ta a suchia a V reftisal.: : Cifeemanso om pm Corenancy Sec. sot G.) : aes : 





especially | where the cotenants. 


See! ‘1555 Hodgson: V.. Federal. Oi U0: GET U. 8. 18, 19, -and.s¢ cases: 





The: ‘purehase’ made’ ‘by: a: ‘eotenant “of au’ outstanding title’ or “ineumbrance. ae eee 
















e\They ‘may not" wish‘to share’ ‘in! “the: bene-- 

















ae oe "DECISIONS. oF THE DEPARTMENT. OF THE INTERIOR “Tyo. eee 





“ae. aston awhether. Testerman,: assignee of. "Moore}. id any eas 


eg equitable. claim to a part of the area ‘onthe: Border ‘Line. claim, de- 
oo pended: upon.a ‘determination of the location’ of the boundary of that... 
~< glaim..” That question had not been resolved at the time Testerman — ae 
oc advised. petitioner: that. the: Moore. assignment would. not be. needed. : eo) 
fo: support. its: claim. Testerman ‘had: no superior: knowledge. or ine 
~o-s formation. over any ° other trustee or member ‘of. the: Melish’ Associa- oe 
“tion how the ‘question ‘would be. ‘resolved, nor is. there’ any: evidence. ae 
ere that. suggests. that. Testerman’ Ss. Tepresentation to ‘petitioner was. hot © ae 
"the expression. of an. honest. opinion... The petitioner apparently. ac- 
ee ‘cepted: it and:elected: not: to. retain. the outstanding. equity. of Moore: oe 
Pe : ae and. to take back the consideration: that: “was. paid’ for iti “AS stated ae 
an the decision’ disapproving the: ‘assignmenit, ‘the’ ‘question. “whether ~ oe 
oe ‘Testermani’ s fiduciary relation’ to petitioner: did not debar him. from: 2°". 
oe securing ‘the award of the Moore: equity, was: presented ‘and ‘consid- — a 
ered on the: protest: of Green and’ his associates ‘in behalf: of. the peti- oo 
¢ As indicated: above,” inthe light 





a tioner, ‘and: the: protest ‘dismissed: 


of the. court’s review, it. is not. ‘parselved that suchi action of the de- - se 


. s | partment was: affected by the | suppression by Testerman or. his: coles-. hee - 


‘sees of | any: ‘naterial: fact. “Tt isnot: understood, consequently, low 
> the lease: canbe held to inure to the’ petitioner by r reason: 1 of fraud « or Sear 
oe violations of the: obligations’ ofan agent. ee eee et eae 
Tf the Secretary that made: the. award. merely arred/i in i his’ satin: aye 
ot on and. appreciation: ofthe’ evidence, which «is: not- admitted but 
_» -which seems to be the. basis for the decree, : neither the courts. nor this © 


successor. have: “any: ucipdichion: to correct: ite The "petition: will, : 


: AS sooordingly, > be denied. ee ee 





SANTA FE PACIFIC RAILROAD COMPANY 


Instr wetions, N ovember 8, 1980 ee rae fe . ee ns 


| | Wem 8 ‘Resenve—Wrrsprawan. ape eee ee Ee 
A withdrawal’ for a. public. water reserve “apes ‘not. ‘contemplate’ ‘the inclusion. af. ge | 










oo») of a-tract.of land containing mere dry. depressions or draws which.do not, 


| ee | | Petition denied Me 3 


a their. natural - condition, furnish.; OF: Tetain: a. supply. of..water available. ae | e 
‘for public use, and an order: withholding such. land from: acquisition. bya oe 


* flood. waters. thereon: should. be. revoked... 


Lge : : - Assistant Seoretary:) Edwards: to the Director of the. Geologiaal oe 


_ Survey: ae 3 oe 


“person, who has, by. his own. efforts,. provided: artificial’ means: 3 for collecting eG 


_.There-is pending: betoid the dcbariniat 3 on. C appeal the’ Eataioa 2 Me 
of the Santa Fe Pacific: Railroad: Company, to select: the’ ts 


SWY Sen 15, T. 88.N., R.5W,, G.&8. RM, Arizona. < 













---DROISIONS. oF Esso DEPARTMENT . OF aE INTERIOR 
ee. The acledtion’. cwas” s pelested by. the. Ganimieagnee: ‘of: ‘the: General 
and. Office i in his decision of June 20,1980, for the reason ‘that. said - oS 
tract: was. withdrawn, April.17, 1996; and included 4 in. Water. Reserve oF 
etl NOs. 107, ‘as. interpreted. by: Order. of Interpretation. No: 131: dated. SSS Sees 
a June 5; 1930, and: was not. salbiect to. Selection: ‘on. 1 October § 9, 1929, ee ee 
when. the application. was filed:: fee ers re 
os It is. ‘shown: that: this selection. ‘was. eae in. . behalf. of. Robert: A. ee 
ae ackson, who. constructed:a. “pond or reservoir on said tract. several ; 

a "years. prior. to the date: of selection, ‘and. who has used. the same for: 
~.-stock-watering | purposes. . The: field. agent: who. reported. onthe case - aes 
stated: that there are no: springs. or seeps” feeding the ‘reservoir® fends 2 
that itis dependent, entirely on the rainfall or snow which ‘falls along. 
_ two draws which drain into it. “It ‘is “further shown that J ackson 
oe _ obtained | ay. permit. ‘from. the ‘State. of Arizona. dated. November. OG). ES oe 
» 1929, for. the. appropriation. of. waters and. the-use. of. the. reservoiry. _ rare 
ea which? ‘is. ‘described. as 10. rods: square, covering: three-fifths Obeam eT ey. 
-. laere, situated in: a. dry wash and d designed to collect the flood waters a 
_ for-use for watering ‘livestock. ° - wy ea ee 
4 It-is not: believed: that said: order: conteriplated t this: sithedndwal of aS 

oe tracts: containing ‘mere: dry: ‘depressions : or draws. ‘which do. not, AM ee" 
~. «their natural’ condition, furnish or retain 4. supply of: water: available pe 
for public: use.’ Such’ a tract:is not land: which “contains a spring or’. 
water hole” in its natural condition, and it: was ‘not intended to with- ie 
hold’ such: land. from: acquisition. by: a person who. has, ‘by his: own : 
. Os provided: artificial’ means for. collecting flood waters thereon. oe 
» «You: ‘will. therefore, : “prepare: ‘and submit: a “suitable: ‘order. for’. PE Bact as 
? revocation of the: said. C Order. of £ Interpretation No. BA ea 






















a Ratrnoan seule teamuneiraes erdieearaay 3 Hive Witting wai’ * oe. 3 
Poe a Neither the act of July 27, 1866, nor the act of. ‘March: 467 euiet ee ae 
“othe “Seeretary. of the* Interior’ to withdraw ‘unselected lands: within: the’... 0). 
Ee “0° indemnity. ‘limits: of the’ ‘grant to: the. ‘Southern’ Pacific. Railroad: ‘Company Hae aa ue 
os for the:sole ‘and exclusive: ‘Purpose of satisfying the deficiency in-the grant. 
oss to-the:exelusion: of: ‘persons: desiring to. acquire them. under’ the: ‘homestead — Ce 
— sand: other publicland “laws, notwithstanding. that the deficiency: has been ee 
“ascertained and is recognized. United States v..Northern Pacific’ Railway. 2. 
on Company” (256° UW Ss: “B1),. distinguished; ae ee Railroad Come. ee 
ee pany: Vy Bell (188, U: Ss. 675), applied. one ao 
| Ewan, Assistant Secretary: ee = : 
.. This is:an. appeal by the. Sbuthen’ Pacific 1 Railroad Company ‘from | 


- a. 1 decision, ofthe. ‘Commissioner of the General. Hand, Office, dated 




















. 212 pEcisions: OF THE DEPARTMENT oF THE INTERIOR Tole oe 


oe AS une: 3 1930, ‘datying the: fequest. of Pre company, dated May: 20, hes 
ee 1980, fore the withdrawal’ of the unselected lands within the: indem: 4 
nity” limits of the land grant. to the - company under the ‘act of — 
March ‘3, 1871. (16 Stat. 578), for the sole and exclusive: purpose-of 


- _ satisfying: ‘the deficiency’ inthe grant to the Southern. Pacific ee iS 


ee a Company. made by the act of March 3, 1871, supra, 


- Section 23 of the: act. of March. 3, 1871, provides: as follows:' 


“phat, ‘for. ‘the. purpose of connecting. the ‘Texas. Pacific railroad with ‘the “ity yi . 5 


Sue eo of San’ Fraucisco, the Souther ny Pacific: Railroad, ‘Company of Califor nia is hereby pase 
Stee authorized: (subject: to. the. laws’ of: California): to construct a line of: tailroads, 
oa - from ‘a point-at or: near. ‘Tehachapa: Pass,’ ‘by. away? of. Los: Angeles, to. the: Texas e 
- ‘Pacific railroad at.or-near. the. Colorado’ ziver, with: the. same. rights, grants,: and 


ee ; y privileges, and. subject. to the. same. limitations, ‘restrictions, and. conditions. 6." ~ 
| were granted to said Southern: Pacific. Railroad’ Company of California, ‘by. the: Roser ee 


ee get: of July. twenty-seven; eighteen, hundred - and. ‘sixty- “Six: Provided, however, es 


3 rare That this section: shall: in’ no away ‘affect . or: Smpair’ ‘the rights; present ’ or: pros - 
ao! paseo of. the. Atlantic: and | Pacific Railroad. Sombany. or: any: other: ‘railroad Rpt ae 


The pcoae show: the: ehole area. of ha grant +0: ead pebses | 


2 — 40% be: 4,064, 373. 25; acres, : that: there: have: been: charged. against: ‘the 
ae grant: 2. 516 384. 86 acres, Jeaving: still, due ander: the: grant. an APES? ee 
poh ent: deficiency: of. 1 47. 988. 39: acres as. of. December: 31,1929. tapes ae. 
~The companiy.in:its application of May. 20, 1930, cited: thes case: of: a 


: : United States v: Northern. Pacific Railway Company (258: Us Be Dy 
ed : as. authority - for’ complying with its, request. ! 


The: Commissioner. in-his: decision. appealed feist: stated: that awhile Be 


: the Supreme: Court j in the United States v. Northern: Pacific. Railway me 


oe ompany case: held that. the:Government could -not reserve: Or appro- .- 
ee ‘priate to, its own uses lands i in the indemnity limits required : to supply: ae 
--Josses in’ the. place. limits, it. did” not hold. that it: may withdraw . 
- such: lands. for: the benefit: of the. company. to the: exclusion. of persons _ = 
». ..desiring to acquire . the: same under r the, homestead and other general te 
~_ public- Jand laws. de ee ee ee Gay Ge ae 
- . After-a careful aiudy. of ie decision: in A question the department 
"concurs in. the. views expressed by the Commissioner. | ae ee 
~The. Supreme Court in the case of Southern Pacific Railroad Co. Vo ee 


Paes Bell (183. U.:S..67 B)y involving. the grant. ‘under. the act_of; A] uly. 27, pare 
: 1866 (14, Stats 292) 5 which: ‘grant. 1s° the: same’ ‘as? that: made under ae 
“section: 2 23 of the: act of ‘March. 3, 187 1, aupta, held that’ the act ae es 


: Tande, “The. a syllabus of that « case. 5 reads in. part as follows? 


“The Atlantic and Pacific Railroad Conipany took’ no. ‘title: tO ‘jinds. within. ae 


ee 2 agnintty limits. of its ‘grant until the deficiency: in: the. ‘Place: limits had. been Pe f 
* ascertained, andthe company had exercised its. right of selection: a 





“The. ‘Secretary. Of ‘the’ Interior had no ‘authority, upon the filing. Of Pal plat oo 


oe *, the ‘office “of: the! ‘Commissioner -of ‘the General Land’ ‘Office, ‘tO’ withdraw: ae 
aS Tying. within the indemnity. limits = the Brant: fr om “Sale. or, Preemption, 2 a 








: road: Cov Herring. (1100 


Z 5 Smate Lans—Lease—Minie. Cuarse—Secnrany oF THE: Lyrearon,, 





o eed ae "DECISIONS: or. ‘THE DEPARTMENT OF THE INTERIOR PIB Oe oe 


a “The. ‘Supzerae. Couit ‘has. sepeatedly held. in ae es that. the 
- pee acts conferred no. rights to. specific tracts within the indem-") 0.4.0" 
nity limits until the grantee’s right of selection had been exercised, = 
Ryan vy. Railroad, Company: (99.U..S. 882); Cedar Rapids ete. ‘Roil-. ce 
oe JS. 27); Kansas: Pacific v. Atchison Beatle 
goad. (112, U. Ss. 414); SHE ‘Paul: Railroad Vv. Winona Railroad: Ci 
~ OU. Ss. 720) 5. United: States: vy. Mi issoure ete. Railway. Cc ompany 14d oe et 
ee TLS. 858). 8. Hewitt - v.. ‘Schulte. (180. Uv. Ss. 139). Southern Pacific. ae 
ne Railroad. Oo. We Bell. (188. U. Ss. 61 a ; Payne v vs - Central ab Bacifa eee geese 
Fe :s ace is ‘argued j in 1 behalt of the claimant that this ¢ general eile dis now ae 
fae Application where, ‘as. here, there is. a. recognized. deficiency in. the. oo 
grant. But it-is dear that the exception to the general rule is to 
‘be made. only as between. the grantee and the Government, and: ‘not. eee 
cae as between the grantee. and settlers. That distinction. is: ‘emphasized oe 
-.. in the case of United States.v. ‘Northern. Pacific Railway. Company, 
supra, wherein the court. said on’ page. 64, referring. to the terms’ of See 
the grant,. “All lands i in: ‘the indemnity. limits were: to: be: and: ‘remain eagle 
= : ie subject: to: the operation’ ‘of the: preemption and. homestead. laws, ‘gave. ese 
as the odd-numbered. sections: should be taken out of ‘their’ ‘operation ae 











by” indemnity : selections. - Under. that provision, ‘however, ‘the: lands pe 





: is accordingly: 













os “Decided November 14 +1980. 


“The leasing: act ‘conferred ‘upon. the ‘Secretary. of the Interior ‘full: power. eigeelat 
4 ante that ‘act. and: celearly: in. its. administration: ‘it is: his. ‘duty. ‘to de- so s: nee 
' ‘termine what: lands“are subject: tO: Tease. and what lands: are: within the oe 





‘exception ¢ of. E valid: ‘claims, pe ag a8 





-. available for. indemnity were ‘diminished much more’ ‘rapidly. ‘than ee 
SNS expected; but-as the provision was one ofthe terms of the. Brant. ices 
othe’ company « must submit to ‘whatever of. disadvantage - results from 

dt? The contention of ‘claimant. finds no. ‘Support. in that. + detision: oe 
na as to unreserved areas in the indemnity limits. = el 
“Tf the Southern ‘Pacific Railroad. Company: iene to. acquire, ‘is’ eae ees 
oS lands. within the indemnity limits of its grant which are now avadle 
o> able in’ satisfaction. of losses i in the place limits, it should: file. its ee. 
- -_ Selection, therefor... basghie Ee Pe 
~~ The. decision. of the Cominissioner r appealed from. was s aorrect and ee 


om FEDERAL | SHALE om COMPANY Lae ee oa es 














eee ae DECISIONS or THE DEPARTMENT on. THE INTERIOR tye. 


aes Maxine -Charne Lan - -Dararmouvr—Apvmss | “Pxocemprnés—J joRrsprotoN— oe 
| ~ PATENT. . | Se oe hee ee eee ee eee 


“The: Land ‘Department has” Jurisdiction’ to. inquire ‘into. ‘and: ‘deterinine: ee 
“the: public interest: any matter affecting a mining location: without. awaiting: = tes 
- the- filing of: an application: for: patent, ‘and if the charge of f invalidity. . 


"established. to declare the claim. null, and: void:. 


od x Om SHALE. Lanps—Mrniwe Crane Var Cuarae—Ratroa. Graxr—Srarvres. ae 


“The excepting clause in. ‘section. 37 of the leasing. act differs essentially from oo. 
ie oie excepting. clauses in. grants of. ‘lands: ‘to railroad: companies in- ‘that. the. : 
_ former. saves valid -claims existent. at the: ‘date’ of the act So. long as they ~ - 


a ee maintained in compliance. with ‘the. laws under which they. are. initiated - oe 


24 ‘while the latter excluded the e-excepted lands 8 effectually a and ‘completely. f fr ‘om ee 


| pear the grants. oe oe 5 a ~ ere 
= “a SHare ‘Tanne Minne: Ccare—Vau Crane —Asenssumye Wows—Lawo a a 
DEpARTMEN'T—ADVERSHE PROCEEDINGS. aa Len oe Pigs hee spss, ae 


“Under the ‘saving’ ‘clause ‘in. section. 37 of ‘the’ leasing ‘act. ‘maintenance “of. 


a mining claim is. the test of validity, not. merely. the status of the claim - ue 


| at the date of the act, and the Land Depar tment may. challenge. the. validity 


eee 2 of: the. claim. for default: in assessment work at any: time prior to a. resump- 
-.$.tion:.of work and if ‘the. default is. - established the Jand. becomes: subject oe 


sae to the operation. of that act. 


Ee eae on, SHALE. anps—Minine. Crame—Assnssiennr Work—Lanp. > Deranrcan— ae 


od URISDICTION--RULES AND REGULATIONS. 


- Rule 5B. of the General Mining Regilatioas, of: the Land: Depaztment, ‘disclaim: ee 
ing its. jurisdiction, to determine questions as to the performance. of ‘assess~ Tags 
“ment work, upon. mining claims has no > force with respect: to Ininerals: men: cae 


tioned: in ‘the. leasing act. 


ae on. SHALE. _Lanps- — ~Miniwa Cua — -Nortoe— REPossession- — ~ Abvanse ees 


“Brocnsbives. 


“whe United. ‘States, ‘ike ¢ any ‘proper ty ¢ owner, ‘may. assert a claim. by. ‘the pee pee 
ye ee of notice. and peaceably taking ‘possession of. the. ‘premises “which | Aiea : 
> pelieves’ it. owns and. has. a. present. right to occupy, -préliminary to. ‘any’. oe 
ae ‘adjudication as ‘to: its ‘rights to: ‘the possession, but ‘if the: Nonexistence of © 
... the facts. upon which: the act” of ce er is founded be: ‘established: the. 23 


ae notice, becomes of no effect. 


os ee Marine Ciamt—Nomor-—Revossnssion—Apvense Procenpmics, 





Dual for ms of. challenge as ‘to-the: validity of. a. mining daim asserted under . a e 
ae ' the’ mining. law" Dy institution of procéedings: and by. ‘posting ® of: notice ‘of ee 
a . actual: Tepossession of. ‘the Sround:. are _Bropen: and: “consistent. with. the a . 


letter a and Pepirit, of. f the Teasing 2 act.” 





“The “Pederel. ree ur Goutaay i ‘hes. appealed” ‘om the: iis decision << 


ee of the Commissioner of the General: Land Office of July 10,.1930, 
ae ~- overruling. its demurrer: to. a charge preferred: ine adverse proceed: . a. 
ngs against. the Buck: Canyon Oil Shale Placer No. 1, ‘covering tract 
~~ number 57 4 in Secs. 31 and 32, T. 5°S., Ri 97 W., 6th P. M.,. Colo- ©. 


- -Tado, and | giving notice that. the dlaim would. be held ‘void. ‘unless - 


ee DECISIONS: or THE DEPARTMENT or THE INTERIOR 








oe ‘was: Shade to the lites within a given’ tine: "Prodan ~ oe 


were. directed. pean ‘the. claim: r by etter of. Mare 2, 1980, oe 
- “igharging= : ie : = x Coe aoe 


|  Buek ‘Canyon: No, 1 oil: shale placer for ‘the: ‘Year’ rend July. 1, 1929, and that pe 
<e work had not’ since been resumed. fe eas 


: ga that by: reason ‘of the default in ‘the: assessment. work the United 


Poof February. 25, 1920. ae 










“That assessment work to. ‘the: ‘value of 100. was “not. performed upon a 


‘The local register - was. dineota therein ‘also “« « Notity the: eae: 
. States has taken posession ie the: Jand- L for’ F lensing. under the: act + 


~The. charge i is based upon. a ‘report ‘of a an  éxamination’ ‘of the data 


. a a munng engineer. 0 of the General Land. Office; and. d reoomamends os eee a 





. resumption of wot. os | 
~The grounds of appeal a are s stated a as s follows: 





‘First, that. neither: ‘the Department of. the. Interior nor: the: -Commisétoner: on os 


fe its General ‘Land Office has’ any jurisdiction . over, the. ‘subject. ‘matter of. “thee ae 


~ gaid notice,’ ‘said: jurisdiction’ being” vested. ‘solely: “in” the’ ‘Judicial’ Department a ee 
of the’ United: States: and-of the’ State: of! ‘Colorado; ‘and ‘that the: assumed’ ‘action’ es 
“OF | ithe said, department makes-it accuser, : -party: complainant: and: Iudge of: the: ee 
matters and things, therein charg sed: and. set. forth., : . ig tae tar 

os “Second; ‘that. the honorable. Commissioner ’ erred - “in. overruling: contestants’ ae 
7 demurrer, that, nothing in. the, “Act: ‘of: February. 25, .1920,. authorized, “Permits oe eo, 

- oF justifies‘ the: ‘Department : oF the ‘Interior’ ‘in’ “assuming 16: declare - ae “default — ee 
208 ‘delinquency i in: the: performance. of: assessment work: ‘upon said ‘Buck’ satarae ae 7 





a easier ‘said’: | Secretary. or. the: shonnrabies -Gotnthissioner to: ‘anpiy® ‘the: gee foie 


visions: of. said act. to. those: placer, claims. which. are. expressly, ‘excluded by: : 
.. | Said act from its operation. oe 


ane the: “Department | of the ‘Interior was: ‘without: jurisdiction’ to. file the: sald. 
2 charges: against said.oil: shale. placer. claim ‘for the additional ‘reason: that:no 
oe appleation:1 for. Patent for Said claim. has. ever. been. made’ ‘by: ‘the: mespondent:. hig 








Sixth, this respondent” fatthier ‘avers: that the‘ said Hotbrable: Commision 





ae ae "DECISIONS. OF. THE. DEPARTMENT OF THE INTERIOR. Pe MS 


eae ee power. to. initiate charges against. said claim. 


The sixth assignment, ‘of error should. be noticed: first, ‘for it. ec 


“that the department has no jurisdiction, to. inquire. into and determine ~ | 
the. validity. of the claim for any cause, for the reason that no appli- -~ . 
eee cation. for patent to the claim has been filed. . Counsel for. appellant, i. 
in their. brief’ contend. that the rulings 3 in Clipper Mining. Co: Ve bu 
See Mining Company (194 U.S. 220), and Cameron v. United States (252 ee 
ae = US. 450), upholding | the jurisdiction. of the department. to determine 5 os 
eo “the validity of mining: claims for which no patent. had. been. sought, 
ae do: not apply for fhe. reason that: the. claims. in both of those. cases. 
were in territory ‘ ‘previously withdrawn’ from. exploration. and: : 
eas purchase.” The premise. can: not. be admitted that. the territory con- 
: 2 taining oil. shale. Jands was. not, withdrawn. from ‘exploration and. 
-./° purchase under. ‘the. mining laws. By the. leasing act such lands .~ 
ae “were. excluded from: the operation. of the generis mining. law and the = 


ede except | « ade “claims, 3 Full power “was” “given the? ‘Secretary. to ee 


administer that act, and. clearly i in its administration it would be. his a : 


a duty: to determine what. Jands are subject. to lease, and what lands | te 


_ are within the exception. of valid claims, as much so as it was to. 
_ determine what lands ‘were: “% valid: claims ” within the exception in. ~ 
_ the Monument Reserve in the Cameron. case. Putting. aside for the 

~. moment the. question,.: whether. departmental - authority: exists: -to: 


aS attack mining. claims. for. failure: to-do annual work, it can ‘not be. 


disputed: that ‘such. authority: exists. to determine ‘whether a valid - 
claim was. initiated prior to the date of the act: by. doing the. acts 3 


a the tining law ‘preseribed, ‘such: as. marking the boundaries. so. that : 


ae - they might: be. readily. traced, -making. a. discovery. of. mineral prior’. a 


-to the act, ‘or: thereafter ‘as:a. ‘result: of work diligently: i in. ‘prosecution: ee 


me th its. ‘date. The: ‘public interest dictates that the facts: bearing: upon = 

gach i inquiry should. be ascertained, and established. when the evidence 
ie. available, and. not. postponed - to. await the day. now apparently” : 
ae - yemote* and unpredictable, when- mining operations-to: extract:.oil) 

. + ‘ghale: have: become economically practical and: profitable, ‘and rights ~~ 
+ ander the leasing act’ would be invoked by ‘persons wishing to avail) 
:... -themselves-of its: ‘provisions, ‘but. when i in all: probability. the question - 
_... of whether: a. particular’: tract of land was. owithin the purview of the 
. act § ‘or «within. the: exception .of: valid claims: “would be difficult: AO 
Lo resolve: correctly. because of the obliteration or. effacement’ of evidence oF 
po by lapse: ‘of: time, and spurious Claims would have to be permitted — _ 
oe to stand. for lack of evidence to establish. their. ingglidity,, In ae nae 
: . Cameron, case, supra, (p: 463) the court: declared— ee 


It: is: rightly conceded: that in the case’ of a “‘eonflict between: s a mining inn i 


eS ‘. ia “and a homestead, claim the: : departinent: ‘has ee to angabe into’ and: oe a 





2 termite the validity. of both dnd if the x mining location: be found invalid and ‘the 
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-- homestead: Gain‘ valid,: to. declare: the: ‘former: null: and. ‘void | ‘and: to- give: full ra 
-. effect,.to: the. latter ; and. yet: it.is insisted. that. the’ department. is. without. ae oS. 


Te thority, on a. | complaint preferred in. ‘the, buble, 4 interest, to. Anquire. into. pang : 


hes “elarée- it: of” no: “effect. aiid 3 recognize’ ‘the: rights” “Of: ‘the public.” “We: think: ‘the: ‘at in 
.... tempted: distinction: is not‘ Sound: “It ‘has. ‘no’ support “ins the. terms of “the. 
_ mineral Jand law; -is: ‘not: consistent with ‘the. general: statutory provisions: before: 
ode -. mentioned, and if. upheld: would. encourage. the. use. of merely: colorable. mining 
os ~~ locations in the wrongful rivate. appropriation: of. Jands: belonging. to the: public. eee 


ae “In. that, case the. court. qiferred't to, as. precedents. for. its conclusions, 
oo __ the. a ard Case. (38. Li: D. 59), and Nichols-Sméth.. Cage, OD: rehearing — 
ae (46 L. D. 20), where the. s juniatietion of the department to determine a 











ae “which: fer Testionsia are , not. excluded 0 was ss upeld. Tn the ¥ ‘ard aero 


ee ease. (p. 66) the department said— 





aIn. general, discovery, ‘marking* on: the: ground, posting. and: ‘abeording: siotieg,. uC e i 


ne. eer compliance’ with:law, are:essential elements in. thé initiation of:rights ‘imder 
a mining. claim. and. constitute : ‘the. foundation. upon which the right. of. obtain- - Se 
2D 52" Ung “the: legal, title” is, Predicate. Many. Peasons - are. apparent. why. ‘the. Mand 2 
- -.. department;: ina proper. “proceeding, upon: due. ‘notice, with: full opportunity. for 

. -° -@laimants to’ be’ heard,’ ‘should’ investigate. such: matters’ ‘prior to. application: ‘for. oo. 
. -patent,-as ‘well: ‘as when legal title is: sought, if. ‘due’ o¢casion. therefor arises in’) 
Pe ae connection’. swith: the. -administration: of: laws. ‘applicable: to: the: -public:; domain. ip 








Clearly. the. consent: or. nonconsent. of: the parties. claimant, their. invocation: of:er. 


| _ > failure t to inyoke the jurisdiction, of the department, in no. way: ‘affect, or. govern: a = 
es. the general duestion as. to o jurisdiction over the: > subject matter; ‘that | As: to eu Peas 


ate ue the cause’ of. action.: 















Oey a ee oil shale Toeations ‘on and os ‘the towel” title leis stil Hath tha ey 


2 eae to ‘déclave the claiine: ‘nal te eae” * 


S the contention: stressed in: the written: brief. and oral argument: before 
the: Secretary, ‘that lands: upon’ which: ‘there were valid and ‘existent. 


yg i 


s jurisdiction to. en into ee hee 















_ Tho second and fifth assignments of error fa to be based ee 


| claims” at. the. date. of. the’ leasing: act’ are “expressly excluded’ ‘forever . 


| = from its: ‘operation: Tf this contention: is ‘sound it logically: follows 0; 
that. notwithstanding: the ‘provisions: of the: leasing act; ‘the: ground. oe: 





| within the claim’ i is subject to relocation: by-o others under the ee 
~ law upon. default i U - 


. for’ appellants maintain that te would: oe “Tei is, eden: sdunitted. FP : : 


= = ment ool Bred a and a argument ne 22. ne 


i. that the land “can: lapse. back: into. the pulled domain eh Tabadon: Se 











"DECISIONS. OF THE. ‘DEPARIMEN t OF. THE. INTERIOR 


ie is. y ihsistad. ae ae enatcuction: 1 placed upon: “the cesoepting 





ae dee in’ grants: -of lands to. railroads in: Kansas: Pacific Railway 






caer oe Company: v. Dunmeyer: (113° U.S: 629), and subsequent, cases follow-. a 


: ing it, are decisive as to the construction of the excepting clause in the = — 








oe legtine: act. ‘But when. the language of. the excepting. clause i in these a 
“grants. is compared with that.in the excepting clause in section 87.0) 
ok the: leasing act.it is believed that each imports: an entirely different é 
“meaning,: the former. expressly: excluding lands | effectually. and. com- = 7 


- | pletely: from: the ‘grant, the latter saving ‘ “valid claims” to-land’ BO; 
A See Jonge as: they: were: ‘maintained: ‘in: “compliance: swith. the ‘laws: under ae 
Benes “which initiated: and preserving: the: right to’ ‘perfect, them under: ‘such. 





neo _- daws, and. that consequently the rule of construction 4 in 1 the land ‘grant aoe 
eas “eases have. no application’ to the instant: case. Dare ee a 


 The-grant of July 1, 1862 (12 Stat. 489), | in he Dunmnibiyon ‘ine i 
as was. of lands “ not. sold, ‘reserved : or: ‘otherwise’ ‘disposed of by. the 2: 
~- United: States, and ‘to. which: a preemption’ or: ‘homestead: claim. may" 


mars not have attached, ‘at the time the line. of said: road i 1s: definitely fixédi? : 


aS oe “Miller” made his hhemsateaad: before the: date: the’ line ‘was: definitely . -— 
fixed, but. subsequently abandoned his: entry. -It was.contended by. - 


a the railroad grantee that. upon: abandonment. ‘of. his: entry. the land : 


~ reverted. to the railroad. Tt. was: ‘strongly: argued» in the Dunmeyer oe 


SS case that. certain: expressions. . in’ section 4 of the ‘act of J uly 2: 1864: : 


ay a (13. Stat. 356), , modified or ‘repealed the excepting clause i in the: prior : 
= grant: above quoted. ‘One of these. expressions: was (@, 635) He 


es any. ‘lands granted. by” this” act, or. ‘the: act ‘ta: “which this’ ois: ‘an. os 


a ~ amendment shall. not defeat or impair any. pr eemption;. homestead, _swamp-land, , 


‘or other lawful’ claim, or the improvements of any bona fide settlers 0 on. any, ae 





. oe “finds. returned: and denominated as mineral Janda 


Ne améntal’ clause of the original act in which: the. character: of the orn: : 
ee and’ of its exceptions are fully defined ; that, @. 686) — 2 te tee 





put the court held that, this language did oe cobalt the, funda: 


ae This. new, provision may ‘make. other. exceptions while enlarging oe ‘prait, - ee 
oy clah abla was. undoubtedly” intended to ‘add. further, safeguards: to :the séttler. ONG 2. 
ss further } protection: to the. public. . But: how’ ‘the clause can be. supposed: to ‘narrow ee 
os the original exception, or. to. be: a “substitute for that t exception, or * to repeal it, Soe 


ene ts not readily to be seen: 


Coto aL: had; no: ‘such: purpose. ot had: a. ver Y: --different purpose, end cléarly: a s 4 
a BE - the original. section, which it. changes ay’ to the limit: of “the grant, to. stand. ae” Sea. 


ee ees to the exception, save as further: exceptions are. added. 


In other. words, the language quoted of the smubstiquent grant, agybeing 





oP Ao the lands in the original grant. 





~ ar as the railroad. grantee: contended a clause: merely: saving rights, did 
~~ not, under the court’s view, supplavit § the ‘pada words: of. exception. oe 


~The marked. distinction. eee saving " dlainée ‘atid séoeption _ 


. 2 oo ~ excluding la lands i In- n grate of ‘public: bac, withdrawals < and nd reserva- 
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: Se dala has: been: clearly pointed: out: ‘and illustrated: by the: dgpactnane 
“an. Navajo Indian Reservation (30:L. D. 515), and. by. the Supreme | 
Gow) in. Great. N orthern, Railway. v. ‘Steinke. (261° U.S. 119; 127). nl 
oe “In. the: latter. the. ‘exception. in the: grant: involved. i in. the: Dunmeyer : 
ease owas: ‘expressly. mentioned and ‘distinguished from: the rule ‘as to” 
eae ‘pr eemption. claim ’.on.a: grant of. right: of. way, where the land: Tes 
—-yerted to the ratlroad:-when the’ preemption: claim:was: abandoned. 
“Tn: Wilbur Ve Krushnie. (280. Uz S. 306, 814), ‘the: court: said “* But 
“section 87. (Uz SECS Title’ 30, Sec. 193)" contain a saving clause. pro- 
.. tecting ‘ valid. daims existent: at’ the date of the. ‘passage of this Act, 
oo and? thereafter maintained ji in ‘coempliiies with the: Jaws. under which 
a initiated.’ aes (Italics supplied.) hing Ped eng REY SEES se ce 
oo Tk would. seem: nothing more. ‘head’ be. eu 4 ‘to. , Shh that: Con ross ee 
ee did not. intend :-to* exclude: permanently and: unconditionally from aE | 
Bee Es, operations. under -the- leasing act: oil shale lands:upon which there 
were at'the: date of: the ‘passage. of: the. act, valid existent’ dlaims other Ces 
2s. than to: observe that: no matter how. many: ‘claims would lapse’ into the - Soh gr 
> public-domain. by. abandonment; ‘under counsel for. appellants’ con- | oe 
‘struction. ofthe. act, the department: would ‘he: forever without au- 
vee thority to. lease the lands: theretofore embraced i in such’ ¢laims. : “They pate Dats 
would: remain subject. only to. exploration and ‘purchase’ under: ‘tlie on 
Mining law,. although: as is'stated by: the court in the Krushnie CUBE. ee 
“the leasing act:of: 1920effected: a: complete: change® of ‘policy. Aintree 
ce “spect. to the: disposition: of lands: containing ' deposits. ‘of coal, phios- eae 
cae ~ phate, sodium, oil, oil shale; and. gas.. Such lands were:no: longer tobe 
os “open: to.location: and acquisition of title, but only: to lease: No: ‘such — ae 
. construction: as’ the appellant contends for of the: ‘proviso in: ‘section © 
3 eG. narrowing: the: ‘scope: ‘of: ‘the: iact): and practically. ‘defeating ite: Re 
“". spurpose, is: admissible, It would ‘follow: also under the same'view > 
» “that a new: and’ independent. right: could be: initiated by: relocation — 
and. the: department: would be obliged to dispose of the lands under the 
oe -former: law: if. it: appeared that: they: had~ formerly ‘been’ eribraved 
ina claim valid and. existent at the’ date: ‘of the leasing’ act: 
ee “Tt: may: be freely: adi mitted’ that: a ‘valid existent claim on. February 
ce 95. 1920,“ ‘ thereafter ‘maintained in’ compliance’ with the: laws ‘under 
ee Aghich’ initiated » aig: a valuable: ‘property right. and is: as: ‘good: as. ‘Se ; 
cured by patent for all practical purposes of ownership and no clause 
cos athe. leasing act was: necessary to save it.” But the words of ‘the 
‘saving clause; which add nothing to the requirements of the mining © : 
law, plainly: ‘contemplate ‘sonie. activity to: protect. them: ‘from the 9 
_¢. operation of the leasing’ act. ‘Claimants are not secure in their rights. ae 
a merely. because the claim’ was a: valid existent claim at. the date of these 
-» =. act. Compliance: with ‘the mining law: thereafter was. ‘necessary. A ee are 
hee order ¢ to maintain their. ED SSESBOLY. tight’ as aed the Government. eee 


























< IE ‘It is true, the: court. held that the department: erred as‘a. | matter ‘of. eee 
A Nila, an, ‘holding: that. resumption. of work subsequent: to. a ‘default 
: is ae = ~~ : herein after the’ passage: of ‘the: act, and ‘prior to any: form. of: ‘chal- na 
oo oes by -the United States,” did: lob constitute: maintenance of the’. ~~ 
claim; that, on the contrary, “ ‘ Resumption: of work. by. the: owner, ; 
oa ae unlike:é a relocation by him is an act notin derogation but in affirmance 
ee of. the: original, location; and. thereby the: claim: is‘ maintained.” > 
-.... (But there is nothing in. that opinion that suggests a lack of: authority oe 
by the. Secretary to attack an oil shale claim where the claimant:has. - 
ee defaulted | In: assessment, work. and. has. not: resumed. work, On the... 
ae : contrary, the. court appears to have expressly’ recognized Stich: right. 
eee: An. the. qualifying words to: the declaration of the right of resumption, i: 
—.“ unless. at least: some form: of. challenge: on: behalf: of. the United 
— “States. to the. valid. existence:.of: the‘ claim. has: intervened.” Ob-- |. 

_» . viously: the court: was ‘speaking of a claim. admitted: to be a epalia 
St existent. claim. at the: date ofthe leasing act, and that. being the: ease 
-‘no-other. cause. for. challenge could arise: » other: than failure tor main- 
ee tain it.thereafter.. 09.0). rs lous ey 
eee No matter. what: ‘conclusions: may. be. > dednedd: trom’ the dnilatoasn age ko 
oa the. Court. of: Appeals of the District of: Columbia‘in:the Hrushriie —- 
sat Ee So GUO e, the. department, can see. nothing ji in the. opinion: of the: ‘Supreme — 
cree Court j inthe same,,case that supports thei contention that valid‘ex-. | 
Oh OSS astent: oil shale, claims at: the date of the leasing:act-are’ arbitrarily - 
sce ie excluded from its: provisions, or: that the: department. has no: jurisdic... ~. 
fe! ton to: determine. whether: or not. they. are. maintained: i in: n compliance — ee 
ue with. the Jaw. under . which ‘initiated, vor that. afai eee 
Bees awork, note cured: by resumption. ¢ does: nok coristitute’ ay Hietul “eronnid | oe 


which initiated: (p. BIT). 
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| UThe- Sinnd Court: in: the’ Trushnie: case: plainly qeboihided. the oe 
~ -eondition. of maintenance by annual. labor: as: a vital matter, for: as ae 
- in that ‘case: the. valid existence of the. claim ‘at: the: date: of: ‘the act a 
—eawas: admitted, the: only: question: as. the: court: ‘said. was) whether the! 2 

“:elaime was thereafter. maintained i in® compliance: swith the: laws. under Pe 
: Maintenance ° was the test’ of validity, ee a 








merely. the status. of the elaine at the date of the act:y: 


| TASER eM Racer tee 3 Fie g ee gets g 





“awe, =a 












a Narnia gimrat inert Ne ge 


eat pet et gr ar 


| of dl challenge . to. the; Valid: existence ‘of, the’ elaim., The: inconsistency Be EE 
1 of the-action. of the. ‘Comitissioner.j in instituting. ‘the: ‘proceedings: OM 
Eee 2 the. charge. assailed. with the. decision ‘in the rushnie case; alleged Ti 
es the fourth assignment of-error, is not. therefore perceived. - cn ee ne 
Saag, Neither. can.it. be. admitted. that. Rule .55 of. the: pete are Sor 

or ~- Regulations, (49. Lh. D.15,.78)5 disclaiming jurisdiction to determine 
ee questions : as to. the. ‘performance ofassessment .work,: continued: in. a 
ee - . fore, with respect, to: claims for minerals mentioned: in the. leasing = 
ee : The leasing . act. of. npopesity € conferred duriediction; to inguize: ae 
es Into and. determine t this question. Pe a ee ee 





dite! BO Oo Pg nig, oO 





posits, mentioned. in: the: leasing act..is: expressly: ‘recognized: in: the 
a _ headnote: -to the: republished: tegulations | (49.0. Ds 28 Now 
oe Bee, therefore,’i in'the third: assignment of error: 


oe ~ with, a:notice of: charges and. repossession. by. the United States. for 
oes the purpose of holding the land.for: Jease: under the leasing act, as* 
directed i in the instructions of. J; anuary. Ao; 1980. But assuming. this. : 
ee oe dons, appellant's characterization of such: acts in 1 his: ‘argument a 









: ee Limited d application: of ths: mining. - pewulationiat iocslainad tor: de! 





The record does not: show: that the:claiin: in. “question, swas /posted. = 


fe ‘forcible ” and: « ‘Megal ? » and” as not. the form. of ‘challenge per- hee - 


- a iniaible under the. ruling 3 in. the ‘Krushnio: ease, ‘Seems to have little. - 

.. Justification. The: ‘posting: of such’ notices'is in no‘sense ‘aii’ adjudica- Licthe ae 

pe - tion: of the claimants’ ‘rights. Tn: connection. theréwith' claimants‘are: 
a entitled to full notice and opportunity to be, heard.a as sto. the existence : eee 





oe made by the: ‘aiid: States, and if the: inonexistents: ar dhe facts, upon oe 
which the act of repossession is founded is established, the notices be. : 
“come. of no importance. - ~The department: 1 18: not: aware ‘of. any: ‘law; 
ae whereby. the United States’ ‘Tike any ‘other’ “property owner’ may: ot 
assert a: claim: ‘and’ ‘peaceably’ take possession’ ‘of property: which: ‘it: pe : 
- Heves it ¢ owns and’ has*a’ ‘present. right: to’ occupy, preliminary: to any. 


| - adjudication as to its’ rights to the: possession, and employ the: most’ 


ie ” practicable, means. of bringing actual notice: to: ‘the: eracres of ‘the | 


‘Not j is: it perosived, it: the depattinent'! is ‘ight in’ rits view, that: a 
challenge for default in. assessment: work i Isa challenge to. the’ valid: 
existence: of the. claim, and, if made prior to’ any resumption: ofswork,; 





2  euts-off. any right 0: f resumption. of ‘work if the default:is established). 
- and subjects ‘the: land’ to''the: ‘operation’ ‘of the- leasing act, why: dual: 





E forms’ of: challenge, by institution of “proceedings: and by: notice: of: 


actual: repossession ‘of the ground, may: riot both be’ Propet and ¢ con- | os a a : 


a me sistent: with the letter: and spirit. of the: Jeasing act) 





“Tt is the: ‘department’s. view that a challenge | ‘of an® oil shale’ ‘lain? 


= - : which j As. in default, for the ponperformailce of assessment’ work, by 


oe ‘ina a “prdoosdilig vhstituted 4 in uh oeraes rit thie. regulations of Feb. a abs ~ ne 


mary. 26, 1916; Circular: No. 460. (44 T.D? BID); while such default’ 
re ~ continues to existe and a. ‘judgment. by the. department that. the charte 
Loa ig? ‘sustained | after’ due’ niotice’ and: opportunity” to be heard,’ “has the 







oy ; same effect; i in. the extinguishment of the ‘claim as “would: a ‘alia: telo-'- ie _ 
- -eation of a: mining | ‘claim located’ on account: of: minerals other than’ no 


a those: ‘mentioned in’ the: leasing act. ‘Itis. believed’ ‘the appéllant’s: : 
ene prese ts “Sobonaly and. filly, sich  digunesite a as oes be ads ee 






















DECISIONS, OF: THE DEPARTMENT oF THE. ANTERIOR. 


es oe ae “aanoad in: : appodigion: to thie view, pai they: ao: not persuade thes oe 

~. ’ department that'the Commissioner’s action: assailed i is wrong. If the: 
department has: ‘érred.in‘‘its. -conclusions as to: its” jurisdiction mad ee 
~~. authority in the premises. it is subject to. correction in the: ‘courts: : ce 
oe The: Commissioner’ S: action’ will L bey 2 and: is 8 hereby: ae 
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Decided 3 November 18; 1930 


| Benen, Lanb—INDEMNITY—NATIONAL I Worests—Suavex—Hsrorren.. 


ee: : . Epwarps, Assistant Seoretary: 





_ Where’ a State: submits: as base: for. an’ ‘indemnity ‘school. selection ‘an. 1 Hisar oot 


ae “veyed. section: within: a ‘national, ‘forest: the: area. of. which - was, estimated: : 
Lae by. protraction, ‘the adjudication of: its. ‘aim for. indemnity. on that. basis © wie : 
oy ee = . As: final and: the State. ‘will be: ‘estopped ‘from asserting’ a. ‘claim. for: further > - 
ia “ indemnity. on the ground that the section when surveyed was shown eae he 






i “eontain a greater: area. than that estimated iby the: pr otraction. ert eel 





The State of. New Mexico: has. ge toni the dedaton: a he. — 8 


* 8 Gammiusionity, of the. General. Land Office dated. June. 20; 1930, rela-, ae 
_. tive:to: its indemnity : school- land. selections, Santa. Fe 049445, ee, et 


- and. 048085, and Las. Cruces. 034663, formerly Roswell | 049718, 








-The-facts in-the. case are as. follows: - ele 
Part of T. 15-N., R14 E.,.N. M. P. M., ig: ‘within the as Vepis.. | 


ee private land. grant, and” the - remainder. is: within. the Santa. He ss 
ee ~ Gormerly Pecos): National. ‘Forest... ae cok se ce ae Pere 
By a »protraction. diagram, Sec. Q of ‘the: township v was. | sho. as 7 Pe % 

having an. estimated area: ‘of: 640. ACTeS, and as, s being: partly, within, eo 


“An. Roswell list. ; 030348 ‘of “Gndemunity, ‘schbol: land ‘Saleetions: dake w 


aon ee 5, 1915, the ‘State of: New. Mexico. assigned. all of ey said... ae 
mera h ae See. 2, ‘containing 640. acres, . as. base - for: the selections” ‘specified ae 
oe thevein:: Those selections’ were spore by: the department. on. n Apt LoL 
eee ee 1919, in clear. list No. 110. = | ee 





"Thereafter. the said: township 1B was jeummeyed Phe | plat of sun 


Ss wey, which was. approved: J anuary. 9, 1919, was, accepted . by. theo 
~s General Land Office on February, A, 1919, and. was filed in the local a 
ce land’ office ‘on. May. 3, 1919. The. plat of Survey, shows that. Sec. Be os 


PR oaapt ent 


ae 794. 80: acres, " tastead. of 640-2 acres. as - oatiimuitid through. proeractions peas 
2 The: additional. area, of 84. 80, acres. is. included i in lots: 1,25, Band 4.0 0: 
These lots contain. 21.08, 21.16, 21.24 and 21.32. acres, ‘ospectively, —. 
ao ~ and a are situated on the northern border oft the section. a 












a acres’ ‘of lot: 1 as: ‘base, and | in indemnity selection. Las. Cruces 03 4663 fea 


3 = tively. ee 
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ees \tter this ‘survey: the: State of ‘New: Mosca filed thee: selection : 
;  Bsts: wherein: it sought’ indemnity one account of the additional cee 
ae Sec. 2.as: disclosed. by the official plat... 0 ae 
In indemnity: selection, ‘Santa’ Fe 49445, the: State assioned 12. Ag 


the State assigned: lot 4 and 18:34 acres‘of lot.3 as base. Those seled- 
tions were. approved 0 on 7 May,t 29, 1923, and: November 8 8, 1924, vrespecs oe 


In ‘pending ‘elettion: 1st ‘Santa, Fe 048085: tha’ State ‘has: sa aanigghedl : 


: a the remaining ‘7. 90 acres in lot 3 as base, and in pending selection list: he eae 


: : i lot. Las base. 


coe “Santa: Fe 048084 1 it has: ssigned:| lot 2 and the : FOR ‘8. 60. aieres:. 





“In his. decision. of: Jane 20, 1930, the (CSmomiagioner said: ‘thas. Gon mee 


the: State applied for: indemnity’ on account. of Sec. 2, based upon. ees 


‘ the: area shown by. protraction, while the section. was unsurveyed and ~ meee : - 
oye apparently. was within ‘a: national: forest-and:a- private land grant, 800. 
ae and” as the selection. was: -approved. and: certified, the. area of. Sec: Boe ee 


_. “as shown by’ ‘protraction. determined the indemnity. due tothe. State, : : a 
oe and. the salndieatiqn of Ye « claim for Andemanty’ 0 on. that basis. WAS erg : 





By. reason. of. the facts: aforesaid: the. Commissioner resqussted the. oe 


e to designate. other: base Jands, to the extent indicated, in support. ea : 
ie Of its approved: selections, Santa: Fe: (042445 and Las ‘Cinced: 034668. 2 


“The Commissioner held'the’ ‘selections’ included i in the pending list, i. in oe 


| “Santa B Fe 048084 and 048085, for cancellation subject: to. the: ‘Tight - of oe fe 
the State: to apply for. an. ariendment: OF. the: selections. by: substituting — a 


 -cother: base Jands: for those i in: lots: 4, 2, and % 3 of E See. 2; ao AS oN, eee 
Rk. 14. E.: Ln eee 
oe ~The. appeal filed iby the. ‘State ‘inerely} 4 is an + assignment of ‘errors, —- Eerie 
= unsupported by. citation: of authority or: argument. Se 
Sa hes department: finds: ‘that: the: ‘Conimissioner’ Ss” ‘action: holding ce eS 
-gancalbation. the. indemnity: school-land selections, ; Santa, Be e Ce ioe : 


oo ath 048085, -was-right: 


oe the case: of State of New Mexico. 0 (491 L. D. 314, 4,316), ity was siaids ee | 


“Section: 2975. of the’ ‘Revised Statutes permits, as. to lands within reservations, a rete as 


ae departure: fromthe usual method: of ascertaining what Jands fall within. ‘these i Ait. 


st : wise 2 instead. of. the ugual Surveys | in the. fields. 


Soin. @ manner. author ized by laws: 





’ >. place. limits: of school sections, namely; ‘ascer tainment : tf by, Drotraction ¢ or “oth 


oa. ‘the ‘instant: Case: ‘the estimated area: “oe. - See: Pe Was | jecsciale: a . ae 
i When the State of New Mexico in | 
“1998, prior. to-a survey-in- the: field, ‘offered all of: Sec. 2° as base land 
for an. indemnity selection it, by implication, accepted the protraction oo 
2 Gaeranias as s correct, for the: > DUE popes. os the case 5 5 having 1 received ithe. : 
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Sri¢ Set te 


: a land: oe which: ie: applied, he State : is: now Ceatbimed eo : 
ee assert. anything. to the contrary, or to make ae » further — claim: sr 
: “Om: account of the said Sec. 2.0). 020 wet 





- Since,, however,. there. 4ppeota: to!] bes some: e- equity. in: “favor ot ‘tlie. 


ee Stata: on.account.-of the. excess: of, 84.80. acres in. Sec, 2. which it: re) 
_. linquished,’ and.as’ the: acreage: heretofore. erronéously- ‘allowed: the: 
_: |. State based: on: a portion. of that: excess is; small; itis: believed: that) , 
| no readjustment should be required’ on- account of the said former) - 
> approvals. - Bute the: pending. selections: should: eee se seerontetl! a 
a. _- Brepen bases. aoa hag os ned lb a 


ans thus modified, the decision n appealed from is ig. 





STATE. oF vrai rit 





ho | Decided. November 19, 1930; 


- : Soxdoi, Lino Nivea Laxbs—On | AND Gas ‘Laxps—Wrtmpeawar~Resrona- Ss Hae 


- | Rowams,, Assistant: ‘Seoretary:. 


» TIONS INDEMNITY ELECTION. 


Lands’ ‘in: designated School! sebbions in! rey State of ‘Utah a hal did not pass 
_ -to the ‘State ‘under its grant: of July 16, 1894, ‘because they. ‘were by Exec - 





; . ave: order. included: within: a. petroleum: ‘reserve “prior ‘to: survey; ‘are’ forever 
“excepted - from. the: operation . of . the. -gratt - Of: January: 25,1927, and “the: 


| ° "State must: either select other lands: in lieu thereof. or await the: extinguish, ) 


“mene of, the reservation and thereupon take under. the ® oniginal grant, 





The: State. of Utah: claimed: Sead 2. 16, 39 oo 36, Te 93. 3S R 10. ae 


8. L.M, as school lands in place, pursuant to the provisions of the 


a act of July 16, 1894 (38 Stat. 108), snaking ¢ a ‘erent of school land to - | | 
vie that State. , 


ee i: The: acne in ie “wihile: siistieoyed -were. “included in. n Pes: = 
: -S troleum: Reserve. No, 25,. by: Executive order of: March: 4, 1912, and c 


‘ they. still are subject. to the order: of. withdrawal. « 


During: nae and BPs. cou were © granted, ‘covering all of the. = 


ne “sections i 1n. question. 


On March 26, 1924, the st survey. of the said: 7. 28 Ss. was. 5 ahead a 


: ine gaia thereupon. he school: land. ‘grant, made. - by: the act. of. July. AGES 
ne ve 1894, SUPT A, . would have. attached to- Secs. 2, 16,32 and. 36 of the oe 

‘Ze township, except: for their classification: as: aningrad: larids. 8 ans 
On May. 24., 1924, the: Acting: Director. of-the: Geological: Surkey ae 
yea a2 reported that: the records of the. survey. indicated. that: Toinerals ether: a 4 
ae then. oil and gas were: not. known. to:occur on. ‘the land. in questions’. 
ee Fo On March 81, 1925, an inspector. ‘submitted : a. report: -wherein: he. ee 
ie > stated that drilling j in the vicinity. of: the. lands. had: proved: the: mone: > 
ae existence. of ‘commercial. pools: of oil.” The. inspector Reems 
a that the lands be. classified as s nonmineral in character. Fe ae ee 
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3. During 1997, 1998, ao 1999, all. oil acid: gas permits embrace the. 
a lands i in question were ‘canceled: and there: now is no pending appli- yee 


~eation or claim for any of the lands, and no selection ; in hea of oy 


ae > part of the same’has:been made by the State of Utah. 7 crs 
‘In the above state of facts the Commissioner of the Ga Tiana! eee 


> | Office, i in a decision dated May 27,1930, held, as these school sections 
in place had been included in a petroleum : reserve. prior to the ac- 


_ ceptance of the survey, that no rights of the State under its school- ; in 


land grant made by the said act of July 16, 1894, had attached, and’ 
that: none: could: attach unless" the. lands ‘were. -testored from the : 


ox. petroleum reserve. = > ae 
oo ae Conitiiissioner: said, howsver: tig ‘the State raight; if it 80: ae. ed 
mak sited: make application to: select: other land in lieu of the reserved — - 

. school. sections, in | accordance with the regulations. of Tune 23, 1910 = es 


488). | ne 
The State of Utah has. filed” an. “wppeal, from the Commissioner's Ss 


; (39 L. D. 89). ; 


As the act. of J anuary 25. 4997. 4 Stat. 1026), siete anthatl ; - | 
lands subject: to school- land grants equally with nonmineral’ lands; oe 
the Commissioner also considered the. application. of that statute to: - ve 


. : the school. sections involved i in ‘the ‘instant case. : ae ceee seen a 
Jo Phe: Commissioner held, correctly, that by. reason of a8 3 provisions oe 
= of paragraph (c) of section 1 of the 1927 act, wholly: excluding from — 


: < the benefits of the act. lands’ which’ were then within the limits’ of ‘an tee 


existing’ reservation, the school sections in question: were without the | 


on scope of that act; not: only during their: inclusion’ in the petroleum” _ | 


Py Teserve, but permanently. See Hee v. State of Arizona (52 Lk: Dew: 


? decision, acting through its attorney: general. 


In the course of his’ argument, on nh. appeal, the Attorney General - 

‘ ola ‘ . ee a * an 
4 cee § agree with’ the - Assistant’ Commissioner. in: his holding ‘that: as ‘the. above 
 gehool - sections. in place. were included in the. petroleun. reserve prior to the 


7 acceptance of. the: survey, the right of: the State under its school land. grant of 
July 16,1894, :did-not attach atthe. time of the acceptance of the survey and 


2 could: not attach ‘until. the revocation of. the petroleum. reserve,. provided always. | 


. that. the. reservation: was: one Justified under the law authorizing its creation BN ae 7 


: and under existing law. 
. He also. says— oe 


my oi can not see: where the. State. Jost. any. land under ‘the laws “existing | prior 7 
oe. the: act of January. 205: -1927, cand. L can not find any provision in the act of. 


4 January 25, 1927, depriving. the State of any of its numbered ' school. sections, x 


‘The State: still holds full title to all numbered school sections, ‘in’ ‘reservations | ale 


~ subjéct. to: ‘the ‘revocation | or. cancellation of ‘the: Teservation; with. full: right to eae 7 
-waive that title and select other lands of equal value. Of course if the-re-.. 0 
~ gerves are. never cancelled and the Government extracts the minerals or their age 


eas ; values therefrom, ‘then the ane virtually loses. all the beneficial use of the lands, | id 





- 1860 
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a but: I can nét see “where the. law ad ernaate orovides. that: the: ‘State nas no~ . 
election in the. matter. and. that it must select ‘other jands: for, numbered school ; nay. 
= sections in reservations Or lose its base lands entirely. a | . oe 


“Tt is apparent, from the. last quotation that the State ihe intsintor- : 


ne preted the Commissioner’ s:decision. .. The Commissioner. did not hold. : 


that the State must: select other. lands for. those: included 1 in the pecans . 


_- sections in question or lose. its base lands. entirely... ) . 
- ., The Commissioner merely pointed out that the State never. could, eee 

‘under any. conditions, acquire the school. sections: in. question. under ae 
the act.of January 25, 1927. .The result was, that as long as the _ 


7 lands were classed as aie lands, no title on behalf. of the State. - 
could, attach to them, and the State’s only remedy was through 2 


~ Tieu . selection under section 2275, Revised. Statutes, as amented: ny: oe 


~ the act of February 28, 1891 (26 Stat, 796)... a 
i If, ‘however, the lands in the school esctioag ever ‘Should the; re- i 
~ leased. from. the petroleum. reserve and be classed. as nonmineral, then 


the State’s title to them would attach by virtue of said act of J uly: - 


7 16,1894, supra.’ In. the. meantime the. State. might. use them ‘as base. : 
Taide in ‘making lieu selections, should. it: wish to;do-so.. 7 


The: Commissioner’ S decision states the law of the case » correctly - - 


* andl it- accordingly is affirmed. | 
- By letter of even date hea the Director oe the Geological ‘Sur- 7 


| vey has been .asked for a: report. with a. view to having the land ex- ; : i 


cluded from the reserve it found to be without prospect value. for 


ol and gas. : 
is 7 | Affirmed. 





SERNA. Vv. HENRY 
“Decided December 9, 1980 


; Cowniisin—ConnmsraN'n—ApArmcmnt—DiriceNce—Norion—PRACTICRE:, 


A clerical: error by a ‘postmaster inva registry. ‘return: receipt will ‘not. ite Ae a 
. "ground. for ‘the abatement of a contest where the contestant: had: acted 


. diligently in. all the various steps. prescribed. by the: Rules of: Practice. in, 

- the prosecution of the contest and had. complied with the letter” bee ee 

‘requirement, relating to proof, of the: mailing of the DOMCe: ee eet 5 Oars 

| Epwanps, Assistant Seer etary? 7 ae 

Jack. Sarna has appealed from the asceion of Karis 16, 1930, e 
the’ ‘Commissioner of the General Land Office holding ‘that his’ con- 


a test. against, the homestead. entry. of Theresa M. Henry had abated — wee 


- under, Rules 8 and. 11 of Practice.. 


= ee -. The entry was made on J uly. 0, 1925, snes the ‘pict tabs. oe | 
aoe _ homestead. law for 640 acres | in Sees. 9 and 10, iT. 5 N., &. 81 Ws ) Oth’ — 
Pye Pa M,, Colorado. eee ee 
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Thee eontest7 was ‘filed'c on i. Arapust 5; 1929, alleging aauaoanent and Bo 


: : total: failure to. establish or maintain residence on. the Jand « or. tol ae 


| improve the same. | ee ge 
On: September 1 14, 1999; the: register more eee ist are t for oe sas 


a the postmaster. _ 


e ~ service upon the entrywoman by publication: as provided by Rules 9: — Pine 


_ to 11 inclusive, of the Rules of Practice (51 L. D. 547). -:The notice: 
was -duly published, ‘the first publication being on. September. pi a ee ee 
- andthe fourth on ‘October 10, 1929. On October: 23,1929, the.con- 
_. testant filed in the local land office his affidavit, stating ‘that onSep- 
tember 24, 1929, he:mailed a registered letter.to Theresa’M. Henry 


| at 1800: ‘Sherman: Street, Denver, Colorado: (her record address) ,. and. Je 


also a.registered letter. addressed. to. the same person at’ Spicer, Colo- _ < . E 
_ rado (the post’ office: nearest the land) ; that said: registered letters 
contained ‘copy of the affidavit of contest and also notice of the con = 


teste. Attached to that: affidavit. were: two receipts for the: registered. | 


letters, but, by. clerical « error the: receipts were identical, stating that i 
the letter. in each case was. addressed the said: party: at : Denver, ‘ ve” 
| Colorado. | tt 


‘On November 8, 1999, an conkectanl. filed j in ce fecal ‘land. Gilles - 
the registered letters mbes referred to which had been returned — 
unclaimed. » They show: that. in fact. one was. addressed..to’.1800 
| Sherman. Street, Denver, ‘Colorado, and. the other to ‘Spicer, Colo- : 
rado, as stated in the: contestant?s. ‘affidavit above mentioned. The 
error in. issuing, one of the receipts was. acknowledged Oy os ‘Post 
master in an affidavit dated September 20, 1930. — , 

The declaration. of abatement of the ‘Contenb was ‘based on ie fact 
that the contestant did not file in the local land office the unclaimed 
registered _ letters. within , 20. days after. the fourth publication of 
notice. His. explanation: is that he. could not have done so because: 
they were held in the a office and: were not returned | to him within ame 
the said 20-day period. ae ee ee a | 


The discrepancy pétiweei ‘the: coltbeiit statement: of ihe: Géintestant - s 
in his affidavit as to: mailing of notice and the: incorrect statement. 


in one of the receipts. issued by the postmaster warranted’ inquiry, oe 


. - but the necessary. information was supplied by the letters themselves . a : . : 
when’ returned, and that has been further verified ne the: affidavit of eee fa 


Rule 8 of Practice. requires that Gubliestion: commence: ah: 20 io - 
days after i issuance of the notice, and that proof of service of notice 


: - by, publication. be made within. 20 days after the fourth: publication, ie at 


Rule 10 requires publication once-a week for four successive Weekes. cy 


we, - and that a. copy of said notice be sent within 10 days after the first he 


Zz publication. by. registered mail directed.to the party at his last address ° oe. 


‘ 7 som by: _ records: of the land office, aan at the address named an 


“Rule 11’ epecibies tiie Iind of proof ae as to publication, ee fs 
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in . the afidavit for publication and also at, the post office nearest tthe 


= i ing, ‘and mailing of notice. ‘The supposed defect in the proceeding | 


in this. case relates only: to the proot = mailing. The. tule i in. ema 23 


to that reads as follows: ere atte ee ae 
- Proof of the mailing of. notice:shall be by affidavit of the person hin: mailed - 


re es the notice, attached: to. the posure Ss: ee for. the letter” or, GE delivered). = 


the registry return receipt. 


. ace : : . 


This contestant complied with ae nies of that Pre weak ie . a | 


“hada his affidavit. and attached. the registry. receipts. . These he. filed 
in proper time. He had addressed the letters to the proper places. 


— within the time required. He acted diligently i in.all the various steps 


prescribed. by the Rules of Practice in the prosecution of.the contest... | 


The mere fact that.a-public officer made-a clerical error which mis- 


_ represented | what. had peer mele and aided _— should not the . 
held: to abate the contest. ° ae ee ee, 


- Accordingly thee decision appealed f from i is ae oe 
cals 


a PROCEEDINGS AGAINST MINING CLAIMS WITHIN THE AREA sh 
. | THE BOULDER DAM PROJECT ne 


“Instructions, uly % 1980 


: MINING Crane —Assnssitent Work —Avense Paocneprnes—Fonnarrtise —Wrnu- 
‘DRAWAL, ne the | iS C 7 Vee | 

The Government. is not. cone nved with defaults in. ths performaince of assess- 

ment work on Imining claims for minerals other than those subject. ‘to the 

| : opération of the ‘leasing: act, ir respective of how long continued or whether 

a occurring before: or. after’a withdrawal of the land, and such: defaults. can 

* es not be made. the subject. of adverse proceedings or a basis. for, an. adjudica- 
ee ke tion by the Land Department to declare a forfeiture. = _ a 

| arte: CLAIM —ASSESSMENT Work—Apvansi Procusorwes—Nomios—Resuace- 

TION oF Work. Tare ee oe = a 

‘Posting notices | on mining claims for. janas. containing amineent: other than 
_ those subject to. the operation. of. the, leasing. act, challenging. their validity. : 
for defaults in the performance of annual assessment work, is not author- - 


_.. ized by law and: can not, therefore, take the. place. of personal service or > | 
“be accepted as a substitute for statutory: notice ‘by ‘publication, ‘and ‘such Bag a 


‘form of notice will. not. operate asa par. to ‘the’ peemapHon: of Work, upon - 
; ‘those claims. apes DP Bassa bP eae 
_ Minrxe Cramm—Minerar, Lawps—Apvunss Procusprves—Noriop., 


“In proceedings against a mining claim. based. on a charge of the nonmineral 


.. character of the land, service of notice by publication: under. section 2335, = 
— Revised Statutes, is au DORR. against those. mineral: claimants ne ean” os 


Hoe be found. 
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: ‘Pato8 DEPARTMENTAL DEGews: OVEREBULED. 


Cases of. EB. 0. ‘Kinney (44, D. 580),;-and Interstate: Oil. Dorporation. , and - “ 
“Frank 0. Chittenden (50: Boe D. 262), overruled so far: as in conflict. 8 


| : Sentry Wilbur to the Commissioner of the General Land. Glee 
ms have your letter ‘requesting further instructions relative to. the ce 


"3 ete the area of the ‘Boulder - Dam. and reservoir project. “The 


_ only: locations which are of any concerti are those made prior. to and | . 
_ ‘conflicting, with the withdrawal of May 9, 1919, under the act of 


ie _ Sune. 1%, 1902" (32, Stat. 388), under the first form and which. are ae 


. covery or or ‘default, in ‘the performance of annual: assessinent ‘work. 7 
| Your. letter states— oe hae | | | a 


_ AS notice. of. adverse charges by. ‘publication. is. ob . guthorized by law. in. . the 
ae of mining. locations, for. which patent | proceedings are. not pending, a 
notice challenging the validity of any claim would have to be posted on. ‘the vo 
land embraced. in “such: claim, where personal service. can. not be: obtained on 
‘the: claimants.’ | ney 3 Ae ie Pee Me ee ar 

In. my opinion. it would ie ‘savisebles to. spat norteas: on all claims located. ‘prior 
; ts said. withdrawal, challenging the. validity. thereof, where the addresses of, all 
the claimants have not. been. obtained ; “and, also, on. those where the char Ze : 
‘relative: to: the assessment work is defective. as. ‘above ‘mentioned, to provide 
against the possibility. that the charge relative to no. discovery be not’ ee 


if hearing is had,» 


| No’ ‘mention 1S made in ‘the letter fa vie. cnihenal: “epoeits on 
account. of which. these ‘locations were ‘made, but I am. informally 
advised they are mostly gold placers. Assuming that the locations - 


were not. made for any deposits how subject to the operation. of the — 
leasing act, it appears: beyond question | that. under the doctrine — 


recently: announced in Wilbur v. Krushnic (280 U. Ss. 806, 815), 
‘defaults in the doing of assessment. work on such claims, no ‘matter : 
‘how long continued or whether occurring before or after the with- 
drawal ‘mentioned ig no concern of the. Government, and can not be 
made the subject of adverse proceedings and a basis for an adjudica- 
7 tion byt the department of forfeiture. For the court said (p. 317 ore 2 


ee oa: While he is required to Dertorm: labor of the vale of $100 annually, . 


. a atlas to do So: does not. ipso ‘facto forfeit the claim, ‘but. only renders. it ; 7 | “a 


7 subject. to loss. by relocation. And the law is clear that no relocation. can 1 be 
a made if work be resumed after default and before such relocation. 
Prior to'the passage of: the Leasing Act, annual performance ‘of labor. was tio 


necessary to. preserve the possessory right, with ° all the incidents’ of ownership a 


above’ stated; as against’ the United States, but only as: against. subsequent. 


-relocators..- So far as the government - was concerned, failure to do. assessment a 


tee work. for any: year, was: maeout: effect. 
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Ibis ababus that the court did not imply that: the ions. act: chad 


7 ‘any. effect, on-the possessory rights of. the owners of claims. made.for . 7 
~ deposits: not. within’ the: purview. of. that act. . The. owners,.of: gold ne 


_.placers today have the same rights as the court declared an oil shale 


| claim owner had prior. to the passage of the leasing | act. “And it is: - 


also plain from the court’s opinion that departmental power to oy 


. challenge the valid existence of the claim in default for nonperform- 


ance of assessment. work and before its resumption. must. be deduced : 


from the court’s interpretation of the excepting clause. in section 37 a 


of the leasing act, which has no application. to location for deposits oe 


: other than. those. named] in that act. 


The reasons expressed i in FE. C. Kinney (44 1 'D: 580), for holding 7 is 


that a mining claim in default for nonperformance of assessment _ 


Pao work at the date of a withdrawal for the construction of irrigation 


7 works i is not. excepted from the force. and effect. of. the withdrawal, 
~ and for holding in the Chittenden case (50. L. D. 262), that. a with: : 


drawal under the act of June 25, 1910..(86 Stat. 847), attaches to 


mining claims within its. boundaries upon the occurrence of such 
defaults, both of which were relied upon by the Government in the. | 
 Krushnic. case, are clearly incompatible with the Supreme Court’s ~ 


opinion therein, and therefore can not be any longer regarded as “ | 


| precedents and should: not be followed. Therefore, charges of de- 
faults in assessment work: will not lie against these claims and. should 


be eliminated if heretofore preferred. Where, however, it is found | 


- upon examination of a claim that no assessment work has been done 


| _ for years past, and there is also evidence that the land has not. been. 
Le used. or occupied by the claimants thereof or their agents for mining — 
- purposes for a number of years, a charge of abandonment. will lie — 


- and should be preferred. Furthermore, where it appears that gold 
or other minerals do not. appear to exist upon the claim in such 
“quantity and quality as can probably be worked pr ofitably,. charges 3 


“%, should be made not only of no ‘discovery but. that the land is non- _ 


mineral j in character. For it is believed that the latter charge may 
aid the Government in obtaining jurisdiction not otherwise obtain- — 
- cable over the parties in interest by publication. under. section 2335 of , 
o. the Revised Statutes, which provides that— | : 


* "Tae cases of contest as to the mineral. or agricultural. chatatecr of land, ihe a 
_festimony and proofs may be taken as herein provided on personal | notice of 
at least ten days to the opposing party; or if such party. can not be found, then — 
‘by publication of at least once a week for. thirty days in.a newspaper, to be © 


designated by the register of the land office as published nearest to. the location | 7 
of such land; and the register shall require pareee that such notice has ue, aa 


given. 


| “With ee to ‘he Sieg dist notices a neeea isin valid ‘% 
° ity be posted o on claims where defective charges’ were issued relative a 
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Bay oe sionipartovonanes of Fee ae work, for: the reason. given above = EF 


_ it‘is believed such’ a notice would not operate asa barto- resumption ne os ; 
_ of work and:would.be entirely without legal effect for ‘such purpose. Pt Eo 
‘ Neither i is: It the: view: of the department that such notices:-would take  - 


_ 7 the place of. personal - service of notice on the owners of the: claims: | oo oe 
of charges on adverse. proceedings or could be considered as asub- 


: = stitute for statutory: notice PE Pubhesn on, as there j is no law author- | 


| izing such procedure. 


oN evertheless it is ene ee ales tise the title of the - United — a 3 
States: should be cleared of the clouds occasioned by all pretended Or, Fees 
invalid mining claims within the area, and such-measures should’be =. 
_ adopted as would tend to give notice to all that it may concern of © 
the Government’s intent’ to devote the land to public use and that 


the land within | such claims: is regarded : as | free | from BHOr. valid 
, appropriation. on fs, . - ‘s 
~ It is possible. that he. fete of notices on ae elaine oe the 

taking of possession. -thereof. by the United’ States for public: uses 
and purposes, and of. the charges preferred on adverse. proceedings 


with the usual citations. will result. in substantial advantages to the 


Government as evineing diligence i in asserting its rights. — 
Appropriate instructions, in harmony. with these views, aivecuinn 
the posting of notices, should be submitted for ‘departmental ap- 
— proval, in. order that. there may be. no. question of full authorization : 
of the acts taken i in that. respect. 7 7 . 
~ As above stated, such posting. wail not conten ce jurisdiction 
over the parties in interest not otherwise reached by personal service, | 
‘so as to render. an adjudication as to the invalidity of a claim bind- | 
ing. It is believed, however, that notice by. publication in strict 


conformity with Aoction’ 2335 of the Revised Statutes will, where the — 
contest. involves the question | of whether the land is tnineral ; in char- © 


acter, be sufficient to confer such. jurisdiction. While in. depart-. 


mental instructions, M. 21882, issued July 26, 1997, it was held that. 
there was no- statutory. suthonzation for notice by publication: of | 
adverse proceedings involving questions merely as to whether valid 
rights had been initiated on conceded mineral lands valuable foroil 
S, ae it” was stated as | to: ‘the above- quoted provision in section 2385. ae ee 
a 2 ‘It is. ; plain. that the. ‘publication. mentioned in “this. ernate is. auindeiesa "only te oe 
fs in cases where. the issue is.as. to the physical character. of the. land, whether 


mineral: or. agricultural. ‘It can not be construed to extend to proceedings — 4 


- where the solé issues are: ‘whether. mining locations ‘on lands classified as min- = 


eral are: valid. or. not, and: there: ‘is no issue as to the. character of the Jand 
- involved. : | ae . | | 


ne oe ary om Notice of: ‘Contest’ ” (for publication), dated September 5, 1930, was approved _ 3 iS ee 


: by the department September 19, 1930.—Ba. 
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aa The instructions; therefore, would not seem to apply to the: pro- - 
| esedinen contemplated against the claims in the Boulder Dam area. 
cand no reason is perceived why service. by publication’ may not be 


| ‘obtained against claimants not found in cases: where there'i is issue. as. “ 


at to the x mineral or r nonmineral character of the land. 


| ~ ERIC LYDERS| 
“Opinion, Devember 16, 1980, 


Manpasus—Asaremesn Ponte Onrioms—Susstirur10% OF ‘Pagins—Amceno- _ 
‘MENT, re: A ek ee pa A ieee! Gtiee. Ue gies Beare: ae 
In the, apenices of a. statutory } provision rs sottid onteaey: é an. action cule: ia: 7 
obtain a mandamus against. an officer: of. the Government. abates on his» 
~ dedth or retirement from. office, and his successor can not be brought in. by | 
: amendment to. the proceeding or on order for the substitution, of the: partles, 
- even: though the latter: consents to have the action. revived against him. 
REvivar: ‘OF. ‘Aotion—Pusiia Orricers—ABATEMENT—SUBSTITUTION OF PARTIES, 
7 © Section. 11 of the-act of February 18, 1925, affords a remedy in: ‘a suit’ brought: 
. Ina. Feder al: court against.a public officer which’ would: otherwise abate: upon - 
_ his death or separation from. office by. permitting substitution of. his succes- 
. SOr upon satisfactory showing to the’ court within six months. that there isa 
substantial need for continuing and maintaining the. cause. | 
REVIVAL OF ‘Action—Pupric Orricers—SuBsrIruTION OF Pazries—Norice. | 
“The provision. in’ subsection _ (e@) of section 11 of the act ‘of ‘February. 13; 
1925, requiring that before substitution” is permitted the ‘officer affected 
‘must be given reasonable notice of the application therefor and be accorded 
ap opportunity to present any - -objection he. may. have, contemplates that: 
the duty of substitution rests upon the. original plaintiit p no matter ‘what his 
_ position may be in an appellate court. ae ee ae one 
Secuuany OF THE inrenron—Jurrspiomion—Counrs—JupeMene,. eas os oa 
| The: Secretary of the Interior is ‘not. bound to. adopt the opinion of a. lower 
court ina proceeding: to which he was not a ‘party, where the decree, was 
“rendered after the question + at issue > had become: moot.” Ha | 


Freney, Solicitor: | | ae ee Se 
The letter, dated Noe 9A, 1930, ey ie me. by. Mr. C. F. a 


. R. ‘Ogilby, v with reference. to. ‘Whaler Island. situated in Del Norte 7 


County, California, and which. is forwarded to. you | [Secretary of 


e the Interior] herewith, ‘seems. to justify an opinion respecting. the 
request made therein that a, patent t to the pene included i in the island | 
bs issue to Eric Liyders. 


ets appears that Lider on. “March. in: 1998, ‘thatituted’ suit : in et ay 
‘Supreme Court. of the District of ‘Columbia, Hquity. No. 48087, 


wherein he prayed that Hubert Work, Secretary of the Interior, and : 
William Spry, Commissioner of the General Land Office, be enj joined a 


| from issuing. and delivering a parte for the land known as Whaler 
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a - Agdend ny Del, Norte County, ¢ California, ‘or nto any person: othier than : Pe - a 
a the plaintiff himself. 2, 


| wll Cae ai aiid. require’ no: ‘restatement, . re - ge 
On April 30, 1928, Justice Bailey of: the. 5; Bupeen Court’ of the ee ee 
District of Columbia, granted a decree in the case: ‘wherein he en: 


i joined Decrebary. Work and: Commissioner DRY. as prayed 3 in ‘the al . .: = 


oo a complaint. = Be ee 

.3 «On the same day. the oe ree noted: an. | appeal. to the Court of he 

Le a Appeals of-the: District of Columbia. ~ Pal oe 
8 On: uly: 5, 1928, ; Roy ( = West succeeded Hubert Work « as s Secretary, . 


ha - ‘Work... 7 oe ay 
On. Mack 5, 1929; you: | (Secretary Wilbur]: sueveeded Mr: West . ie ee 


oe the. Tiiteriox, re 
The sramsoript: at Ae record ¢ on. n appeal was s filed. in the Count: of 
; Appeals on J. uly: 10, 1928. fe | 


> On August 23, 1998, by 4 an: on of te Court of sae ne - we | : 
: tary West: was substituted as... party to the suit i in. a Dee oF ‘Beoretary irae ae 


2° as Secretary. — the Futerior=. 


On April 21, 1929, ‘Commiséioner Spry dad: and hie was. sucdaclied a 


- - by Charles C. Moore, as Commissioner of the. General’ Land. Office. - 
a ‘In this state. of. an record, and without an: order. of court: con-— : 
| -tinuing: the suit:against you and: Commissioner Moore, under section ~ 


ene of the act of February 18, 1925: (Chap. 229, 43 Stat. 936; 941), oes 


ce _ the case was argued before he Court. of ‘Appeals. on October 9, 1929, 
by the attorney" for.the: appellants then of record, and ‘DY: the attor:. _ 


. ney for the appellee, Lyders.:. 


The argument was made.seven. dnchitis. ca fouk ae after. ‘the 7a 


* appellant West: had ceased to be Secretary of the Interior, and. five 
7 months and‘eighteen. days: after. the death of the appellant Spry. 


ee ~ On, November 4.1929, eight months: after the resignation of Mr. . . 7 2 a 
oe West, -and:more. éhar six months after the-death of Mr. Spry, the — 
Pewee Count of Appeals rendered a decree. affirming the decree of the lower 


~~ court, and granting costs against “ the said appellants, Roy O. West; = : | 


as Secretary of the: Interior, and William. Spry, as Commissioner ne oe 
the. General Land Office.” See West v. Lyders (36 Fed. (2d) 108): 
On November 14, 1929, pursuant to a motion filed on November’ 8; 


—_ “1999, by. Mr: ©.. FH: Graves, the Assistant to the. Solicitor of. the - Pe 
Department of the Interior, tha Court of Appeals ordered that Ray | 


Lyman. Wilbur as Secretary. of the. Interior, be substituted for. Roy | 
_O. West, and that C. C. Moore-as Commissioner of the General Land 
Office Be substituted for William Spry, as. parties appellant. | 


Ina ‘letter dated Ja anuary 23, 1930, the Attorney General advised or 


: = you that the Solicitor General had decided not to apply to. the. Su- 
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ee ne Court of the: United States’ for, a. ‘sprit: ‘of. tetas in “the : 7 


7 Lyders case for the reason that, yous were Now in a nee to ae 


ie such. an: application.» 


In a memorandum dated is anuary 29. 1980, ne Balcior General. | 


pe based his decision, as aforesaid, upon the Pack: that no substitution — : 


of Ray Lyman Wilbur for Roy: O. West was made within six months __ 
of, Secretary West's pla from the office of Seoretary..¢ of the 43 
s Interior: 


The attorneys: for Lyders : are now reijiedtitig. in Anes ities of 
_ Noven ber 24, 1930, that a patent for Whaler Island be: issued to 


Eric Lyders, in conformity with the decree of the Supreme Court of a 


- the District of ee as. s affirmed ree the: Court of apres of the sy 


: oe S ; 
 Inmy opinion the jaw + of the case is ae and. namaits of no 5 doubt. —s 
Inthe leading case of United States v. Boutwelt. (17 Wall. 604), 
| decided. at. the October term 1873, the Supreme Court held that, in. 


7 the absence of a satisfactory provision to the contrary, a tandems - 
proceeding against an. officer of the Government abated on his death 


‘2 or retirement from office, and that his successor in office could not be — : 
brought in by way of aiiendment to. the pape or on an. ee oa,” 


for the substitution of parties. 


-This principle was applied to aries in sane by: the’ eee -< 


Court j in the case of Warner Valley Stock be v. aD ( 165 . 


aa wv. S. 28); decided January 11, 1897. 


In that:case a suit-in equity had been inatitated ' in ene ae 


Court of the District of Columbia on January 15, 1896 , against Hoke 


2 Smith, as Secretary of the Interior. A demurrér. to. the bill had been 7 


a sustained, and the decree of the lower court had been. affirmed by the — 


me Court. of Appeals on June 11, 1896. On September: 1, 1896, while me ; 
the suit was pending: on appeal to the Supreme Court of the United Ad 


a | a States, Secretary Smith resigned his office: The Supreme Court - : 
held. that upon the resignation of Secretary Smith the suit against 


him abated, and that the bill could not be amended. by mene his 
successor in office a party defendant in his place. — | 


. The rule with respect to the abatement of actions and suits apainst “a4 
Govenmmncne officials, pending at the date of their death or retirement. 


| from office, was modified’ by: Congress in the act of F ebruary 8 - 
dl 1899 (Chap. 121, 30 Stat: 822). That act reads as. follows: | 


Be it enacted by ‘the ‘Senate and “House: of ‘Representatives Of the United ." 


States of America: im Congress assembled, That no suit, action, or ‘other: pro- : 
; ceeding Jawfully commenced: by or. against the head | of any ‘Department Or . 


_ Bureau or other officer of the. United States in his official capacity, . orig. 
7 relation | to the discharge of his official duties, shall abate by reason of his _ 


| death, or the expiration | of his term. of office, or his retirement, or resignation, | 
"or removal from: office, but, in. such event, the Court, on motion or ‘Supplemental 
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es : arte flea; at any time. within. twelve: months thereafter, cowie a. neces- Vee 
sity: for: the. survival thereof to obtain a settlement of the ‘questions. involved, | 
may. allow the same to. be maintained by. or against : his successor in. office, and. 


7 a the Court may make such order as. shall. be equitable for. the payment of costs. 


a Tn the case. of Irwin v. Wright (258. U. 8. 219); decided March ae 

oy 7 20, 1922, it was held that. the act: of. February 8, 1899, did not. ay ae 

| oes ‘thorite thé: revival. of suits against. State. officers, \ ee 

+ eh ln order. to remedy that. situation Congress included sochiont W a 

es in the act. of February 18, -1995,° Chapter. 229, entitled: An fee ae 
amending. the Judicial. Code = * ¢ “an nd for “other purposes” ee he ta 


= Stat. 936, 941). ie | 
_ That section of the. act reads : as s follows: 


See. 1. (a). That. where, ‘during the pendency of | an. action, suit, or otter” ta 


proceeding brought: by or against. an. officer of the United States, or of ‘the. 
District. of. Columbia; or the Canal Zone, | or of a Territory. or an. insular - 
possession | of. the ‘United States, or of a county, city, or other ‘governmental rs 
agency . of. such Territory. or insular possession, and: relating to the. present: | 
‘or future ‘discharge. of: his: official duties, such . ‘officer. dies, . resigns, or: other-— 

wise: ceases, to, hold such: office, it shall be: competent for the court wherein the 
action, suit, or proceeding: is pending, whether. the court be: one of fir st instance 
or an appellate ‘tribunal, to permit the. cause’ to be continued and maintained 
by. or: against: the. successor in: office of such officer, if. within: six months 
after. his. death . or: separation from the office it’ be. satisfactorily shown. to: the. 
* eourt. that there. is: a substantial. need for SO. continuing and. maintaining tHe 
Cause and. obtaining an: adjudication. ‘of. the questions involved. oe a 
eR) Similar proceedings » may. be had and. taken’ where. ‘an: action, suit, or 

proceeding brought by or. against. an officer of a. State, or of a: ‘county, city; or 

other. governmental agency. of a State, is pending in a ‘eourt: of the United 
States, at the time of the officer’s death or separation from: the office. : 


2(). Before. a substitution. under this, section is made, ‘the party. or Officer. a 
to be. affected, unless expressly consenting - thereto, must be given reasonable | 
‘notice’ of the application therefor and accorded an opportunity: to Be ae one 


cece e which he may have. 


‘Section 13. of the act of F cbroary 18, 1928, expresily repeated the : a 


: | act of F ebruary 8, 1899. 


While the wording of, the 1995. att’ id feng fiom that ot the 1899 ee os 
- ‘et, and while the 1925 act. shortens. the time. within which an action — a 
or suit can be revived and continued, the purposes of the two acts 
are ‘identical, arid the decisions under the 1899 act. clearly are appli: ers 


cable aathoritiess in construing the 1925, act. 


_. In LeOrone v. McAdoo (253. US. 217), the Count ‘of ‘Apeals of. cs 
Ae District of Columbia, on November 4, 1918, affirmed a judgment = —> 
of. the. lower. court * disinissing a petition for. mandamus. against. ee ee 
et William | G. McAdoo, the then. Secretary. of the Treasury. On ae pees 
| ‘December 16, 1918, Mr. McAdoo resigned his office as Secretary ofthe |. 
Treasury. ‘On February 8, 1919, the Court of eae received. a - 


| writ. of. error "from the Supreme Court. 
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ba Th ita decision i in n that ae dated J une 1, 1920, the ° Supreme ( Court | oo 
_ said— a es 7 a 


ek: But we: can not consiade: a a Seinen ‘upon | “the merits of” a 


| Vine case, ea Mr. McAdoo having resigned his office of ‘Secretary of. the. id . 


- ‘Treasury, his successor was not substituted: within | ‘twelve months; which i is ‘the a as . 


ha Timit for such substitution fixed by-the act‘of February 8, 1899. 


The. court held that the while proceeding was“ at an ‘end, 


TE already had been held in the | case of United States, ex Pel. Sala. ae 


‘i : nairdin v. Butterworth (169 U.S: 600), -which ‘was decided before 
- the passage of the act of February 8, 1899, that where a suit against 0s 
“a United States official had abated through death. or resignation, it 
‘eould not be revived so as to bring in the former defendant’s suc- 
< cessor i in office, even though. euch successor. in office consented to. have 
; the suit revived against him. | | | i Sek ae 
-. The Court said (p. 605)— a ya 
| i In the absence, therefore, of. statutory euthoney, we can not, after a: cause 
. _ this. character has abated, bring” a new party into. the case. “Nor is: the want 
a of, such authority supplied by. the consent of a ‘per son. ‘not a ‘party in the. cause, 


‘There apparently is no ‘decision by the Supreme Court under the 
1995. act, except the memorandum decision inthe case of. Lapique V. 
Walsh (276 U.S: 590), which was dismissed for'lack of jurisdiction 
in that court under section 238 of the J udicial Code as amended: “by | 
the act of February 18, 1925... (Italics supplied.) © | 
_. Section 4 of Rule 19 of. the Rules of the Sane Goa. of the 
United States (275 U. S. 611), which was promulgated after the 
passage of the 1925 act, also shows that that court considers the sub- 
stitution of a successor to a public office, within six months after 
the death or resignation of his predecessor, as essential to: - continued 
jurisdiction over a case brought against a public officer. , 
. That paragraph of the Rule reads as follows: eee 
Where a public officer, ‘by. or against whom a suit is Brolent. dies: or “ceases: a4 


to: hold ‘office while the “suit: is pending in a federal court, either of first: in- 
‘stance or appellate, the matter of. abatement. and : substitution is. covered by 


ae ‘section it of the Act. of February 48, 1925. Under that section a ‘substitution af _ 


of the successor in office: may be. effected ‘only where a satisfactory snowing is a , : i 
i. made within. six ‘months after the death. or. separation from office. . aoe 


“Applying the law and the decisions to the instant. case, it 1S clear . 


. tae on: October 9, 1929, the date of the argument in the Court-of — = 


Appeals, the case had bated: through the resignation: of Secretary : 


- West: and through the death of Commissioner Spry: At that date, 


the case was “at an end” so far as Secretary West was concerned, 


. although a Sow days remained in which it might have been revived 7 


- against’ Commissioner Moore, provided the proceeding could have > 


__ been continued against him in the absence of the’ Saha of the aes 
as > Interior as a ane to ine suit. | , - 
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Oni Reece 4, 1999, ‘the, date: of the court” s Aecion are decree, 


| 7 ahs case was ‘entirely. a an. end. «with. respect: to. ce Ag aie to. the og 
a record, and the court decided a moot. question only. : ee 3 


Cat “Thereafter Mr. Graves imade:a: laudable effort to reinatate the.< case, ey | 
; “but at’ that time there ‘was: nothing to: reinstate: The:case had. died 


at: the: expiration | ee tae six mone mnie: limited. byt the act, of : : a 


/-February 18, 1925. ° : : : os 
As the ‘mattér: ada: ieee is no. » existing: ee of any eotet : 


seepetting Whaler Island, which 3 is elegally-< or r inorally hansane) ba Pa e. 


. Jou re ce ee 


This departmetit’ ghar tg » Sbcbotaries ie Always. Valiey : dq an ad = ah 
“contended that the act of. ‘Congress. of March’ 4,:1927. (Chap.. 18.62" 





44 Stat. 1845), was’ controlling with: ‘respect: to: 


= | expressed in his memorandum of January 29, 1930... ee ae 
ie | You have never had. your day in: court. “Your full. en in: that . a oe 
if respect includes the. right to ‘ask, through a ‘petition for. certiorari, 


the opinion of the: Supreme. Court of the United States upon. the 


Pree important: public: question which this. case. involves; but such, an ~ 
- opinion:can not be secured: in. the. present’ state ofthe. ‘record. Pe Og x 4+: 


io as’ Secretary: of the Interior, are not bound to adopt the opinion. ofa a 


lower court: in a proceeding to. which you were not: a: party, where | 


: the decree was rendered after the question at issue had become. moot. - 
Furthermore, the Court of Appeals intimated. that if the case had © 


oe : len Island.?: “And a sa 
this: also. appears to be the opinion - of the: Solicitor: General, AS oh 


- : been presented i in a different way it might have reached a different ae 
i conclusion. ~The court said (36 Fed. (2d) Be 1) — ies 


The decision of the Secretary affirming the decision of the Commissioner of a 


| ae General Land Office’ and: sustaining. the order. canceling plaintiff's ‘selection : 


_ Tefers to. certain reports : of Army engineers and. Acts. of. Congress. for. the 7 : 
improvement of Crescent. City Harbor. . Without: expressing any opinion, we < | 
| have not overlooked. the. bearing these reports. and Acts of. Congress might. _ 
Seer have on. this case had the question. been ‘properly raised, in So far. as. they 


“8 _ suggest . an. intended appropriation. of. the island “by. the: ‘government for a : 
: ‘Public: use. oe , | | a3 


Under. alk. of the: eivcumstances of ee case “ib node seem 1 thik tha ee 


7 ae proper course is to proceed. ‘in: accordance. with the: requirements of : poee 
_-the-act of March’ 4, '1997, supra, and to issue a. en for Wheler ime eee. 


Island to Del. ‘Norte: County, California,” Son ee 
: That will leave: Lyders free: to assert. his lain ee the land i in 1 the fae 
ees appropriate courts in: California: at a 7 ee 
~~» Section 11 (c): of the 1925 act makes it ola that: in a. case of, this es 


- ‘kind the duty. of. substitution. rests upon. the. original plaintiff, aires - 
_. matter- what: position he may occupy in:an appellate court. ‘That  _ 


a subsection of the act provides that before a. substitution i 1S. made the oy 


a ae ~e 1 ‘See departmental decision in Bri io Lyders, on n rehearing cae, L D. 226) —Ed. | 
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>’ officer to be affected . rriust be: given: reasonable notice’ or the ole | 


an cation therefor and accorded an oppor to Dreams any. objection ss 


; : which. he may have.” 
- The provision for notice and the right given the sikese S “object to : 


; ; substitution, make it clear thatin the instant case the plaintiff was 


_. the person charged with the duty of. applying for substitution. No | 


- legal or moral obligation rests upon an official of the Government, to | 
: renew litigation: started. against; his: ‘predecessor i in office. Wee BPE 
It may be conceded that it was unfortunate that the attorneys « on 


. neither side directed the attention of the Court of Appeals to the fact — 7 


- that the case in question. had: abated, and-so permitted that court to _ 


os proceed to hear and determine a moot question, : You, however, were 7 


7 in no way to blame for: their failure to do so. You were not a party 
to the suit, and Aue were > not concerned with the manner. in ae ~~ 


oe : it was bonduickedst 


~ >. I recommend that: te. egies cnads. ie Lyders, that a ee to no 
_ ‘Whaler Island be issued to-him im conformity with. the decrees of — 
the courts ofthe District of Columbia, be. denied, and: that: Lyders 
be advised, through his attorney, that. aie the cireninstancés. this. 
department feels it: to be its duty, in accordance with: the: ‘mandate 
contained in the act. of Congress approved: March 4, 1927, to ‘proceed 
with the i issuance of aaa to Del ere ee anu ae 
se ee ee tee ee ee ee oe ae 
_JOBN H. “Bowiaidg;." a 
+ Assistant Seoretary. 





“HARE, AND LAUGHLIN ve | STATE OF NEW ‘MEXICO. i ” 
| Devidea January 46, 1981 - cae 


ScHooL LAND—ApsoINING: Fame SNTRY—ApvERSE ‘Crane—Resinexon—Serme: cs 
a | | . ee ee es eee | aoe ay 
- Settlement and ‘residence on an original farm by an ‘ebplicant: for. aD 1 adjoin- : 7 


ing farm. entry, who at the time of filing application was not qualified to a oe 


- oe make such entry, does not constitute ‘such: an. adverse claim as-will defeat. 


the: right: of the. State to a.school ‘section in- place under its school. land : S 


- grant. Cart Ay Williams (52. L. D. - 402), gietoenlshed. 


atic Assistant Seoretary i ee pigs | eo 
The State of New Mexico hae erie fiom a en of the ie 


- yes of the General Land Office dated June 16, 19380, which, J 


among other things, rejected its: claim under the school: iad grant — 


= oo) lot 1, Sec. 16, T. 23 S., BR. 1 E., N.M. P.M. , containing 29 42 acres. © 


A hearing: was had on the contest of Tda. M. Stewart Laughlin - ie 


_ joining: ao homestead applicant, Las Cruces eres Vv... oe ; 


See, Bh oy "DECISIONS OF THE DEPARTMENT OF THE: INTERIOR [989 oe 


| Waliatarco: (soldier. ‘pheference homestead... apalicuts ‘Lag! conte : 
038279), in which R. F.-Hare intervened, claiming under color of 


title lot 1, said: Sec..16, and Frederick A. Bunch for himself. and pega 


a AL L. Burkholder gatervoned as: lessees of the State of New Mexico. : 
_ The: register. by. decision. dated August 1, 1929, held that the State ee 


: ne of New Mexico was entitled to said lot 1, and iat Mrs. Laughlin was. Ae : e 2 
entitled to: adjoining lot :1.of Sec. 21, said township. On appealthe = 9 


Commissioner affirmed the decision’ of. the register. in so far -as the me 

award: of lot: 1, Sec. 21, was concerned, but reversed the decision'as 

to lot 1, See. 16, which he awarded to: Hare, and extended ‘to. him rate 8 
_. the cieht to file. proper: application under some appropriate: landlaw 
in‘ the event: that. he furnished sufficient. evidence to show that he: had oe ee 
made satisfactory. arrangements. with Mrs. Laughlin to'‘convey'to 
her after patent, that portion of lot 1, Sec. 16, south of the Deming — 
Road,.and that: Mrs. ‘Laughlin. should. Bay: Hare oo ue} rata, share - 
. or the. expenses in securing-patent. » 


os The: State of: ‘New: Mexico. has’ eppealod’ frome tha ’Ootniitaniopier’s Ss 
idociston in so far as it relates.to lot- 1, said Sec. 16. In ‘the brief 
_ filed:in’ support: cof. the ‘State’ S: ‘appeal, ‘after’ citing and: discussing the 
granting act:of June 21, 1898 (30 Stat. 484), and section’ 6 of: the 
New Mexico Enabling Act of June 20, 1910 page. Stat. 58%, 2 86)» > coun: 
: sel reaches the. following: conclusion: | 


Since ‘it appears: ‘unmistakably. from’ the OT that. neither. Laughlin nor 
Hare laid claim-to: Lot 1, Section: 16, ‘Township 23 South, Range. 1 Hast, or ‘made 
settlement: thereon, ‘Or. improvement. ‘thereof’ with: ‘acview. to: entry” “under ‘the. 
preemption, homestead, or ‘desert-land laws, the nature. of their claims. and: the 
claim of. each. of. them. is, such that. it can.not.be said that .either: of. them are 
within the provisions of the statute which exempt a ‘school | section, from the | 


Operation: of. ‘the grant to ‘the State of New Mexico for the support. of Common ee, 


. Schools. 


We submit} therefore, t that ander the’ law, the ‘aims of. Lataghite ' and Hare - e : 
| as to. the. said’ Lot 1, are insufficient and that the decision: of the Commissioner es alee 
_ of the General Land. Office.must be reversed and: that it must. be: held that: the tests, Ove 


. said Lot. 1 passed to the State under its. School Land Grants. 


The. land. involved - was. shown on township. plat: aed Bop Soy 


~ ane 10, 1886, as being. embraced in the Mesilla. Civil Colony-grant, ae 
_ but the. subsequent plat, approved December 14, 1925, shows said land eds * 3 
eee be public land. The survey on which the’ aporeved: plat. was based See :3 


was begun December 16, 1922,.and completed January 9, 1923. oe 

~The record shows that. Mrs. Laughlin, formerly. Ida M. Gtawaci ed Ga. 
- filed an. original deed. dated. February 13,.1918, from Wesley Stewart eas 
to Ida M. Stewart for two adjoining tracts of land. containing 52.838 


acres and 43.9 acres. respectively. There. is also on file an. original’ pa a 


deed. dated. December. 2, 1920, from the’ ‘incorporation of: Mesilla ‘to ©. is 


A Ida: M.. Stewart for a tract of 109.15 acres of a Both: of said oe 
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deeds appear to. cover. : substantially ne same oniee of land although = 


- there'is.somie differencé-as to area. “Tax receipts were: filed showing 


that ‘Mrs:, Laughlin: paid taxes.on-109 acres ‘forthe years 1922 to. 
1996, inclusive. The-tract claimed by-Mrs:. Laughlin embraces, with 

es ee lands,.a fsa aa of lot. 1; “said: Seer 21, and a. s portion: of Tot 1, eee 
: said See.:16, : ge = 

The. eden shows that i in. ihe. catly ae of. the year - i918 8 Miss ae 


2 Stewart and. her brother commenced the construction ofa ‘house’ on > 


a - the land which he had deeded to her, and that in connection’ with'the . 
warn building. operations they. established:.a camp: on land. nearby which © 2 
_is now a part of Sec..16..- Miss Stewart probably stayed at the camp _ 


e to some, extent, but the. testimony: indicates that: she: had-not: fully — 


: abandoned her -former home. several: miles away until. later-in the. : - 


Ss year when: she established. her home.on:the: deeded land; But:even 


if she remained. in the camp: with. substantial : continuity for: several 
‘months during. the. building of the: house: on the: adjoining: land, it 


would not: constitute such: a. settlement: claim as. would :defeat the x ES 


* right of: the State, as hereinafter. shown: It does-not:.appear that. 


og she settled on. Sec. 16 with: the intention’ of making homestead éntry. | 


- Infact she was. not. qualified at: that time to.make homestead entry 
: because she was the owner of more. than. 160: acres, and continued. to: 


hold more than 160 acres of deeded:land until September, 1920, when - eee 
. she disposed of one tract which reduced. her. holdings. to. jess than 
160 acres. In the latter part of. 1918 she moved into.a. house: on the 


~ ~ deeded. jand.- . She. was: married.i in 1921. and has. lived continuously i. 


- since 1918 on the deeded: land. . In connection: with: her deeded land fad 
~ she has cultivated to some extent:or used for grazing. about: 134 acres a 


bes of the said’ tract. in. ‘Sec. 16 and about 8 or. 10 acres in ‘Sec. 21... She a 


: claims ‘settlement. rights on these tracts by virtue of her residence ; 
“onthe: adjoining deeded land and the cultivation, use-and: fencing of 


oe the said lands’ in Secs. 16 and-21. | Under: the well: established ae . : 7 


| Oe the department such claim: can not be recognized. © | a. 
- In the ease of William C. Field (1 L. D. 68), it was: held that resi- ee 
Shag dence: upon an original: farm does not constitute residence ‘upon an 

| adjoining tract prior to date: of entry, and that: no credit. for resi-- 


: dence: on the original. farm’ can. be. credited on the: adjoining: farm oe 


Ro. entry prior’ to the date of entry.’ . 
- . The case of Hall v. Dearth: (8 Li D. 1), was wach” hike the a 


ae -“pbesent case. Hall: owned and resided ‘upon a tract. of about 100 — “s 


acres which was a part of a Mexican grant, and had used the land ae 


applied for in connection therewith. He made application: on’ June 


. 27, 1888, to enter the adjoining tract, claiming credit for: settlement — - 


since 1871 under ; section 3 of the a act of May 14, 1880 - Stat. Oe: 
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: ew was. s held: However that the ‘latter’ ne had. no ‘ejyplication to ad- - oe - 
| joining farm entries; that his residence was upon the. land he owned ie 


and not upon the adjoining ‘public land; that his contention that oe 
o_o : although living. upon: ‘his’ original farm he, by: virtue of. cultivation oe 
and. improvement: of the adjoining: tract. of: public: land, prior to-his rae 
ace application: toventer thé same, eras a Og ne thereto. ye ao 
as a homestead settler, was‘untenable. =< 


The saziie: “rule ‘was restated in ‘the “ case of Thatcher ve portend: ee 


— (0 LD. 485), wherein it was said that residence on the. original 


_ farm prior to entry was not. residence upon the adjoining tract of | 


| public land, but that when entry was made of the adjoining land, te on 


the tract: entered constituted. with the: original farm. one’ tract ‘oe. a. ae a 


+ an entirety, and: tesidence: ‘On’ ‘the original farm’ after such’ entry. ie 


imputed to and: becoriies' in’ cortenelshon of law settlement: Becca 2 . . 
7 residence: on. the land‘entered: Sohn TE —e 
In the case of Patrick: Lynch (7 iss D: 88) it 46 was: held. that: resi- a 


dence on the: original tract, prior to making. adjoining farm entry : 
could ‘be credited as: ‘residence: upon: the tract entered under: the pro-— 
vision ‘of ‘the act of: ‘May. 14; 1880,°° But that: decision was’ expressly. 
overruled in’ the- case of ohn: We Forrill: (18 Le D. TB). and: ne 
rule stated in the prior decisions was: reaffirmed.» as 
“The: ‘subject: was! again: considered. in: ‘the: recent: case: ‘of. Cart 4: 
Williams (52-L. De 472), wherein the cases of Field: and’ Farrill,. 
supra, were slightly: modified; but: only to the extent of holding that 


= credit ‘would be: allowed" ‘fou: residence onthe original’ farm from 
- . date ‘of! ‘application: to make adjoining farm entry, instead of allow- 


~ ing credit. only from date of entry. as stated’ in-the former | cases. . 


In. practical effect, the rulé stated in’ the Wélléams case is ott oP 2 
advantage to.the: applicant for adjoining farm. entry in’ the: instant eee 
case. » She was’ not: qualified to make’ homestead entry atthe dateof = > 
| her. ‘application, as she was a married: ‘woman: ‘and: it ‘is not: shown ~ | a 
that she was the head of. a family. :: In* view: however’ of her equities =. 
as. to: the tract in section 21 she. will be allowed to enter.the same 


oO under any: appropriate. public land law if proper: application there- eat 


= » for be made within. 30. days from notice hereof. - es eae ee 
The claim of Hare is ‘based on his’ ownership ‘of adjacent land 4 in ed 


| the: private land’ ‘grant and. cultivation and improvement: in connec: . | 7 > | 
ee tion. therewith. of about, four. acres: in, Sec.: 16... He claims . mo actual. 5: 2. - 
7 ~ aetflement, on Sec..16-and his: claim. as: against the: State i is rejected. 


ee et decision appealed from ‘is: reversed’as to the ‘tract in‘ Sec 16 ; oe 
TX and is modified ¢ as. 3 to ‘the claim, of ‘Mrs. Laughlin, for the tract in ee 
= ~ See. 2 ee, = 


oe. cs -18607—82—vor, 6818 | 


| Reversed é om, part and. ‘moiifed: in. part, <i a 


~ pe 7 " DECISIONS: OF THE DEPARTMENT OF. THE INTERIOR “ [von 
| STATE OF WISCONSIN v. CAVENAUGH. ae 


Decided January 16, “1981 a : i mor ae - ae 


Y ae Rarnoan Gnanr—Nontamen PACIFIO. Sutmori0x—WiscoNaIN. 


~The eastern: terminus: of the’ grant: of July. 2, 1864, to the Northern. Pacific | 


» Railroad Company was. definitely: and finally, fixed at -Ashland, Wisconsin, 


- and consequently the railroad company. may. select lands in. that * Btate in | 
accordance with. the: terms of the adjustment, act: of £ ouy 1, 1898. . ae 


7 Pape DuPARTMENTAL Ducrsions OVERRULED, 


adhered to. on. rehearing, 25 L. D. B01), overruled. 


i Epwarps, Assistant Secretary: 


_ ~This-is an. appeal. by the. ‘Siate of Wisco: te a | dechion ae 
=the Commissioner of the General. Land. Office dated. J uly. 12, 1930, 
rejecting as to lots 13, 14, 18, 19, and 90, Sec. 23, T. 43 N., R. 6.E,, 


Ath, P. M., , Wisconsin, its school land indemnity selection, list filed 


July 19, 1929. . 
— ...The selection list 9 was selected: to nahe extent seed on nihe, ape of } 
| ‘conflict: with, the. prior. application. of-Clifford: ‘W.. Raw, attorney.in 
- fact for Charles Cavenaugh,.under the.acts of J uly. 1, 1898 (88: Sa 
597, 620), and February. or, 1917. (39. Stat..946). : (e 
The sole question involved is whether rights: padre he) Ae of. J ily 
t, 1898; supra, canbe located in: the: State. of Wisconsin, the Attorney 
General: for Wisconsin contending: that the. Northern: Pacific Rail- 
road: Company never had. any. grant: of Jands in the State of -Wis- 
consin, and for that reason no Northern. Pacific ‘Railroad: arent 
serip. can. have any application. to: public. lands in that State... 2 
The act..of Congress approved July 2, 1864.(13° Stat.. 365), au- 
thorized the Northern Pacific. Railroad» ‘Company. to. construct: ‘a. 
railroad “ beginning ab. a. point. on: Lake “Superior, jn. the State. of 
‘Minnesota or ‘Wisconsin ” westward to. - ‘some point. on. - Puget’s 
| Sound.”. ” Section 3 of the act provides— Be ad 


~ Phat. there: be, _and hereby’ is, granted: to the ot Northern Pacific Railroad | 


‘Gonna ” -its- successors: and assigns,.: RE every: ‘alternate section . of 


: public: land, not mineral, designated by: ‘oad Aambers, to. the. amount of twenty. 


ae alternate sections per mile, on. each. side, of said. railroad line, as said -com- 


: pany may adopt, through ‘the. Territories of the: United. States, and ten alter- _ 


es - nate sections of land per ‘mile on each side of said. railroad whenever it passes | 
ni: through any State, and whenever. on ‘the line thereof, ‘the United States: have at 


ae full title, not reserved, sold,: granted, or. otherwise appropriated, ‘and free from. oe 


- -preemption, or. other claims or rights, at. the -time. the line . of said. road. ig = 


definitely. fixed, and a plat. thereof: filed . in the. office of the Commissioner. of 


- the General Land Office; and whenever, prior to. said time, any of said sec: : 
tions ox parts of sections shall have been granted, sold, reserved, occupied by 


= homestead settlers, or preempted, or otherwise disposed of, other lands shall 
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be. selected by: said: company in lieu thereot, inden the. ‘direction: of ihe Secre | 


. tary of the Interior, in alternate sections,and. designated. by odd numbers, not _ 7 7 a 
more than ten miles beyond the limits of said alternate sections: Provided, = 
‘That if. said route shall. be found upon the line of any. other railroad. route to 


- aid in the construction of which lands ‘have been heretofore granted by. the. as 
See a United’ States, ‘as far ‘as. the routes: are upon the same general Tine, the amount — ee, 
Gre of land heretofore: eeratted shall be! ‘deducted from the amount teetied DY: sae Seg ee 


In 1870 ths: company. bested 4 its: easel ponte: from: the route of — co a 


is Montreal ‘River: in’ Wisconsin, : across Wisconsin. and Minnesota. 


- toa point on the Red River. of-the North near Fargo, and transmitted : 
_. to the department a map showing this location. . “The map showed... 
_ the proposed general*route to commence at: the: mouth of the Mon- 
- treal River, thence a little ‘south of west: upon a direct line to a: point oP pcan’ 


Ee directly south of and about six miles distant from the south end of  — et 


| ‘Chequamegon Bay; thence ‘a littlé north of west upon a direct: ‘line’... oe 
‘crossing the State: ‘boundary. between Wisconsin and Minnesota at 
or ‘near. the point where the ‘St. Louis River becomes ‘such boundary: Le 
Pursuant to directions by’ the: ‘department, the: Commissioner of the 


General Land’ Office jnstructed the: local: officers at. Bayfield, “Wiscon- 7 
sin, to note on their records, that: ‘all odd-numbered sections of land 


~ within 20° ‘miles of the’ line were -withdrawn: from sale, homestead Or... 


preeniption: entry: “Thereafter large quantities of lands: in’ the even- 
numbered sections. were. disposed. of at the rate of $2.50° per acre. : 
In 1882'a map of definite. location ‘of the railroad from a point. on 
the St. Patil and Duluth’ Railroad. eastward to:a point-in Sec. 15, 
T. 47 Ni, BR. 2 W.., 4th P.'M., in Wisconsin was approved by the boned | 
of divectors and filed i in. the General Land Office’. The line of definite 
- lécation laid down: on this’ map ‘followed. ‘substantially. the line of 


general location’ upon the prior map, but it turned to the north and 

touched - Superior, and also” Ashland, and: stopped | some ten miles 
west of the mouth of'the Montreal. River. ‘Upon receipt of the map 
of definite location, ‘the: ‘Commissioner: of the: General ' Land Office . 
. prepared: diagrams. showing the limits of the grant: and indemnity: a 


oe belts, and transmitted such’ ‘diagrams to the district land officers with = 


i directions | as to the withdrawal of the Jands in \ the odd- numbered. Ee 
sections. eee 
On. Tecanber 3, 1884, poe was 5 filed 3 in. on General Land Office. 2, 


| : nee certified: copy. of a resolution. adopted” on: August 2). 1884, by the ~ am 7" 
Po board | of directors. of the'N orthern Pacific Railroad. Company fixing - .. 
the eastern terminus of the railroad:at the city. of Ashland, Wiscon- © 
gin. Thereafter. the district land officers were. instructed to: adjust. ae 


. the grant on the basis of a: diagram showing the final eastern terminus _ ; es oe 


: of the line at Ashland. The one constructed a continuous line — 
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of. railroad ‘from: the city of Ashlaid to: ‘Puget. Soandy ane ine whole | ay 


oer - line was ‘duly accepted. by the President a the » United States as: ce | 


i. : : = vided i ip the act ‘of 1864. — 
, The line of the Norther Padifie J Railroad’: in “Widednsin’ cowed. 24g 


. ; areas involved in. grants made, prior. 0. 1864. in aid of the. construc- ; 


tion of railroads. As.a result,, the prior: grants, reduced. materially. et 


_.. the areas which otherwise would have inured to the Northern Pacific | 


3 Railroad, Company. ‘The records of :the General. Land :Office. show = - 


that 2,54, 39 acres in. Wisconsin have. been patented to the company | 


as lying within the. primary. limits. of the. grant, and that, 6,436.75. _ 


ee acres have. been selected. as indemnity and patented... The. selections -. 


made by: the company: in. Wisconsin under the: act. of July 1,-1898, 


— : acres. 


- supra, which, have: been. ‘approved. and, patented aggregate, L, 906, 58 oe 


| _ The Attorney: Coa oon Wieconains ene in: ake eee that 
the departmental decision of November 13, 1895, in-¥V orthern Pacific — 


i RR. Go: (Q11..D. 412), i is controlling. . ‘He. has apparently.. over- 


* looked the fact. that the Supreme. Court.of, his own State, in Northern | | 


Pacific Ry. Co..v: Doherty (100. Wis. 39) 5: refused to follow, said de- 


_partmental decision, stating. that “as-we do not, apree with, the. secre- 
- tary’s premise we cannot agree. with. his. conclusion.” On appeal, 
the judgment ‘of the Supreme Court of Wisconsin. was. aficnied by: 
- the Supreme Court of the United States (177.U.S. 421), it being held 
that the eastern terminus. of the Northern: Pacific. Railroad ‘was at — 
Ashland, Wisconsin, and that. the company: acquired. a right of way 
over. public lands in Wisconsin. To the: same effect was the decision 
in: Onited. States y. Northern Pacific. RR. Co: (177 U. 8. 435). 
It is true, as stated in the appeal, that. the decision ‘in. V Shion 


Pacific R. B. Co. (21-L. D. 412) has never been formally overruled 


by the: department, but. reference. has been made in reported depart= 
mental: decisions to the fact that. the decision. had been: declared 
erroneous by ‘the. Supreme. Court of: the United States. See Haton 


7 al. V. Northern Pacific. Ry. Go. (88 L.-D. 426).. and. Northern. 
oe oe Pacific. By. “Co. (44. Li. D. 218)... Under: the circumstances, there | | 
~ . «was. little. necessity: for. formally. overruling. said: decision,. but. It. 


7 oe is) hereby now. overruled. to. a extent it conflicts with the: views , 3 


ay herein expressed.. A. 


J... «As the -grant. Me Nand made ay ‘the, act of: ‘tg64 was. eee he ) 
= on the right -of way. thereby . granted, it. follows that the. ee cae 


- one into the State of Wisconsin. ae 
_ The decision p appealed from i Is correct and i is. | i < 


oho 1 Case of Nonna Pacific Railroad hominy (23 L. D. 204), adhered ran on rehearing + 


(5 L. D. 501), in. . effect algo overruled so far as in conflict. —Ed. 


“Bali. : DECISIONS: ‘OF THE DEPARTMENT OF THE ‘ENTERIOR 9A5 
Ory ‘OF: PHOENIX. 
Decided January a, 1981. 


_ WinepiwAr-Ruonsatton Laie Neng: Ciatir—ABaNponmant—RerocaTtoN: : . 
A temporary withdrawal in aid of the. grant of J utie 7, 1924, of lands-to. the 
ety’ of. Phoenix, Arizona, for park purposes,’ becomes effective as to: mining — 


-- locations: -within ‘its. area. upon their. abandonment and. cuts. ee ‘the: right ae 


- » Of their. relocation. under the. mining. laws... ee Aree 
“es Rucraoy, Lanps-—-Mineran ‘Lanps—Restonations—OccuraNox, 


~The, proviso: to. ‘the act. ‘of June. ue 1924, “reserving: to. the, ‘United: States 5 the: ee vee 


7 _Minerals. in: the. lands granted’ to. the city of Phoenix, Arizona, for park 


| - 7 ‘purposes, did not have the effect of restoring the lands to the operation oe ae ee 
en 2 of! the mining laws ‘either absolutely. or: with. limitations, and occupancy - at 





d use: of. the: lands. for mining pUrposes | not in. ‘accord: with rules: and. : 


2 regulations of the. Secretary of. the Interior are without. authority:.of law. ye 


: Practice—ComMIssIonER oF THE: Gunmrat: LAND Orrice—RucIster—APEAL. 


AS decision of:.an: officer. of: a: local. land office, in a proceeding in which: ihe 
_United:. States- is. made a, party, is: “subject ‘to review . Sua sponte. -by- the 
- Commissioner of. the General Land Office,- even, though 10. ) appeal be filed 
_ by a party adversely, affected by the decision. a | 
Minne (Ciam—Recoupation—Norice—ApvERsE (Cuarw—ARTZoNA.. . 
A ‘notice of a mining location | not filed for record. until after. an havetee 
right had intervened is. of nO. y validity: under the laws. of, the ‘State o : 
- Arizona. as oa (aa ae fe oe . Nk cet 


Epwanps, Assistant. ‘Secretory: oat, ee. a ae ao 
| Arthur A. Fisher and. Mary Edith Beooke. have fled ne ap- 
peals from a. decision of the Commissioner. of the. General Land — 


_ Office, dated June 17, 1980, in which it’ was adjudged’ that the West- — 


ern Star,. Center Quartz, ‘South End, and Del Roy lode locations, ~ 


claimed. by: Fisher and certain. placer and lode locations claimed by ey 


iS Brooke were invalid. 


It is shown that. the : toda dated Te eee were. ot “ipgatea : 


| until September. 23, 1925, and that. part of the Western Star and all 
of the. other three. locations: cover lands’ in either Swi, Sec. g or 
NW, Sec. 18.01 S., ‘R.3 E., G&S. R. M.. The tracts above. de- 
scribed are. fielded in temporary Executive. withdrawal of April 
93, 1924, from settlement, location, sale or entry,, oz’ other forms of 


go disposal pending legislation authorizing the city, of Phoenix to pur- sae 3 
chase. the lands withdrawn. for ‘public. park purposes. . ~The contem- ee 
; plated: grant of the lands. so withdrawn was made. by act of June 7 Pita ee es 
(1924 (43. Stat. 648)... ‘The withdrawal and grant, were made. subject. ae 


aa to valid existing claims” and the grant is upon condition. that the | 
: city make payment for such land at the rate of $1.25. per acre within | 


a six months from the date of the granting act and contains the pro- oe 
: viso, - That there shall be reserved to the United States alll oil, coal, : Pon tk 
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or ‘other ‘mirieral deposits found. ‘at: any “time in the land, and the: a 


right to. prospect for, mine and remove the same.’ 


—. To this proviso the act. of February 8, 1927 (44 pe 1081), added io 
~ the words, “ under such Tules and. regulations as the. Secretary. of the 


: ; Interior shall prescribe.” 
Appellant Fisher testified at the. hea bata cen! the city a the : 


inineral:. claimants and qn: which the United States: intervened. and a 


| . at which he appeared as a party that the locations above mentioned | - : 
- were in 1924 embraced in what was known as ‘the: Thomas’ Boyle 


aie = claims, but that these claims had: been. abandoned. (Hearings record, a 


-p. 38.) If this be true the lands within the prior | claims upon ‘auch 


ao abandonment reverted to the public domain (South Dakota v. Madiit “ 


et al., 53 I. D. 195, and cases cited), and were, therefore, at the date 


of Fisher’ S ipcatiois subject: to the purchase by the city: under its - 


grant. %IJt is not material whether Fisher -had. actual notice of the 
grant, he must. be charged. with notice thereof. He not only could 


not make any valid location under the mining laws but could not 
under the terms of the grant. initiate any right 1 to prospect. for,mine — 


and remove the minerals, for the proviso. im the ‘granting act reserv- | 
-. Ing the minerals. to the United States did not restore the lands to 


the operation of the | mining laws either. absolutely or with limita- 


tions. Furthermore, in the absence of the prescription of rules and 


a regulations by the Secretary, occupancy and use of the land for 
-. mining purposes are without authority, of law. “The claims of Fisher wea 
| care therefore declared void. . 3 
There is no. merit in his contention to. the effect that the city can 


7 not claim any land within his locations, because it made no claim. to a 


the surface of the land at the. hearing or becatise an opinion was. 


_ expressed by counsel for the city that the claims. appeared’ to “bers é Ye 
. valid, or. because the. city did. not appeal from. the local register’ G2 7 


ek decision holding such claims valid. The city included i in its original ; 


ae application. of October 6, 1924, by lot number, a, description of the 
~ land within Fisher’ S locations ane. tendered. therewith the purchase 


price for the same. The United’ States was a party in interest ‘in 


the proceedings, and the decision of the local officers was ‘therefore 


subject to review by the Commissioner even. though there was no 


appeal by one of the parties adversely affected: by the decision. a 


a - Morrison v. McKissick (5 L. D. 245) 5 Curtiss v.. Simmons. (6 1. Do es 
859); Grass v. Northrop (15 L. D. 400); Rice v. Simmons (48L.D. 


848). The Commissioner, . sua sponte, recognized and declared these a 


. claims invalid. which he had. clear right to do. . 


According. to the documentary and. oral ‘evidence: ‘oflered: i ap: = 


one ne ‘Brooke, and as supplemented in her appeal, she asserts. 
ownership of the oes ples located a samen 23, 1920, 


ae | ‘and’ covering EY N 
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ri be: identical ‘with the Hieroglyphics placer; the Tuxedo Extension | 


~ » lode which according to the recitals.in what’ purports to be ° an eu ae 
amended: notice of. location - thereof made October 22, 1929, was = 
located: C October 7, 1919, and the Brooke: lode alleged’ to: have: been See. f 
“located: September 29,. 1993, notice of which was not recorded until = 
September 12, 1930." “Notided also have: been. supplied. of. original ogee 


ry YA swy Sic: OTS: 1 8. Ry 3 E; the Tuxedo os : ae 7 
Sc placer, located May. 19, 1930, which appears: from: description: MOP Seg aS 


| location of the Tuxedo Tode by. Brooke, ‘which. gives the date of loca- 7 2 fe 
_. tion’ as September: 26, 1918, and ‘date. ‘of recording as November 6, 
1918, and. amendment. thereof January 6, 1928. All of these jode se eee 

aa purport to ‘cover part. of the sy Sec. 9: qT. 1S, R38 E.; one:of the 
tracts: granted’ to. the city. The only. evidence of: the original loca- 


tion. of the: ‘Tuxedo ‘Extension lode. prior. to the grant is the self- 2. . 


serving recital in the. amended location notice thereof,’ which as ec 


insufficient. eve Se Taso ee tte | 
The notics® at the’ Brooke: ieee was not. filed for: ora! { until | 
after the adverse right. of the city. had intervened.. It is therefore | 
of no. validity under the law of the State. RB. 8. 1913; See. 40805 
‘ Perley v. Goar (22 Ariz, 146,148; 195 Pac. 582). : 
_- The evidence relating to ie Tuxedo Extension. ae the: ine 
ference that itis an inclusion: and extension of the Tuxedo, though 
it is far from being. explicit or definite on the point, the location: 
notice of the latter is too imperfect to identify the land. — Ais 
With. respect: to. the placer claims mentioned, Brooke: testified. that _ 


the land contains, “a fine granite: quarry’ of ‘ornamental: rock; that. oe 
it hasbeen and is ‘used for decorative purposes ;” -” that friends. at hers.» ~ 


and others; “ had hauled away at my expense large quantities of. rock | 


~ from this: ground; ;? that she had built cabin foundations with it, and. - a | 
the granite had. ‘bean used to build a house on the Tarr’ homestead; Co aoe 


| that she’ got no cash: for what she allowed to be taken away, but oe 
credit, thereby for: operating and: working her. quarry. - Perkins, a 


_ mining engineer for the city; testified that he knew the lands dieimcae fe : a 
under these. locations for 15 years and’ had examined them: with care 


fe ‘An: 1926 and a ‘pumber of times since; that fe supervised the hauling ee. 


of granite from the land to build roads for the city and that“there 9 
was a total absence of anything of value that-could be placered. ‘upon: Nee aM 


: te”? The: evidence fully warrants the conclusion. that the Tuxedo: or. . ee 


- Hieroglyphics. placer. has. no. value for its” miner val content, and | is. oe 
therefore: invalids: 80s" , | . a 
As to the Tuxedo ‘Extension elaiz’ ‘Parking: ae ae eban ae 


és, “of the appellant that: it covers ae ground,. stating that thereon 2 Fe 


there is “a well defined. mineral zone;” that “the. discovery work — . : - 
> has been done, and not considering anything else other than that, oe 
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| B: would: say ie was a. valid’ claim.” He, howevers testified:: in. ‘sub: tee 
stance, that. the. location covers: the: Ora: :claim made by: one Craw 
ford. with. whom ‘he was formerly. associated in’ business, and'that = — 


- there was no other work,done thereon except by: Crawford until he 


abandoned the claim-in 1925; that a-cabin ‘was built, and work has Re 


7 | | been: done to the value of $500 since (1927, but: all of. this: work: was 
-- subsequent to-1926;. that there was. nothing onthe ground or‘in.the — 


ee pened records. by. eich: the. Tuxedo. Hixtension | could:be. identified. - 


. The testimony .of :claimant. Brooke .is very. indefinite: and, vague _ 


; | as to what she.did. to: initiate rights. by location: ‘prior to: the grant. ie 


She admits she did not. sink a: discovery . shaft..on the ‘Tuxedo Ex- 


we tension ground. until 1928, or record the. original. location. notice: of _ 
this claim.’ The: testimony. of Perkins: to the effect that a large part - > 


7 ofthe. Tuxedo Extension. lode .was embraced + in. the Ora claim: at the. 


v time and for some years. after the gr ant is not refuted. As to the. 7 
evidence of the failure of Brooke to perform annual assessment work, 
_ this is not a matter that can be taken advantage of by. the United 


_ States or the city as. its grantee. It. only subjects the claim to relo- 
cation by a rival mining claimant; Wélbur._v. Krushnée (280 U.S. 306, 
ole ); Corda Gold Mining Co. and Wallace Mathers v. Ernest. Baw- 
mim, ON petition (52. L. D. 519); South Dakota v.. Madill, et.al, (53 
I. D. 195) ; but the evidence fully warrants the.finding that no valid 
location was initiated by..Brooke to the ground within the Tuxedo - 
Extension lode prior to the withdrawal mentioned. ‘The claim. 1s 
therefore of no validity. oe | 
In the official survey plat. appiered Fobruare 19, 1994, on Ora | 
claim was erroneously segregated as.a valid existing claim, The city 
therefore applied only. for the remainder of the S44 Sec..9 in its 
application. In the decision’ complained of, the Commissioner held 
that. the city was entitled under its grant to. amend its application — 
0 include the land within the Ora claim and ask for a cancellation — 
- of the present segregation of that claim.. This the city subsequently. ns 


did. It is contended by. Brooke that. the city. is not entitled to-pur- x 
~~ chase. such land, presumably. upon. the theory that-as the. ‘payment als 


was. not made ne the same. within Six. months. from. the date of the 


act, the right of the city lapsed. . The failure of the’ city. to. apply - 


oo specifically for the tract was manifestly due to its erroneous segrega- : 
tion by the General Land Office. : ‘The. amount tendered. the Govern- 


> ment. originally was more than. sufficient to meet the purchase price 
of this and all other tracts it may now acquire: title to. ‘No error: — 


is. seen in permitting the city to perfect its title to the: same. 


Another contention, is made that ‘asserted rights: to this tract were 7 a 


‘not an issue at the ee haan not included. In the. list, of ee 
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~ tracts’ listed. In ies aractiond authorizing ae proceedings ‘the 3° “ 


pee to. the register: ‘dated: April 4, 1929, page 5, states— 


The mineral : ‘or nonmineral. character ‘of each legal subdivision of this = 


should be established at the hearing, so that when a decision is rendered, the 
. mineral question. may. be. settled and: all. mineral: lands eliminated. ‘from’ the a 


grant and. the. nonmineral. land patented to. the. city unless, it should be in | 
conflict: with valid nonmineral claims. ac ee | 


UN o merit.is seen in this contention: : or 
“in: accordance with the views expressed the Commissioner’ S.: de- ee 


Sis cision is, 


Affirmed , 


“ary. OF. PHOENIX, 


: ie 


Motion: for cae of. Asfaztmontal: deen. in Jar anuary.. 24, : 


4 1981 at i. De stadia denied as Assistant, # Speretary. en April ooo 


(a9 1981. 


: ‘OREGON AND CALIFORNIA. RAILROAD. ‘AND coos ‘BAY. WAGON eo 
ROAD GRANT LANDS—EXTENSION OF. TIME ive CUITING AND 7 
1 DEMOYING. TIMBER—ACT. MAY. 19, 1930... 4 


“Insmverions | 
-[oireular No. 1285) 


‘Derarrwenr OF THE a Ineenion,: | 7 : A 
aes - GENERAL, Lanp Orrrce, 4 
° Washington, D. Os a anueny 23; 1931. 


ty Recrwsrers, Taznyew.s AND » Rosesure, OREGON ! | i 
The act of May 19, 1980. (46 ‘Stat. 369),. authorizing the, oe | 


of the Interior to ocad the time for. cutting and.removing timber — 


upon. certain revested: and. reconyeyed: lands. i in. the ae oe Oregon, 
reads. as. follows: ey 7 a eee | a 


. Be. ie enacted: by: the ‘Sonate: od: House : of Representatives: of 3 the Unites. =. 
a States of. America, im. Congress. assembled, ‘That the Secretary of the Interior. ‘be, 


and ‘he. is. hereby, empowered, . at. his. discretion, . to extend the period. within | 


_ which, under. the terms. of. -the patent therefor, . the. timber may be. cut. and | 
oa removed ‘py. ‘the ‘purchaser’ ‘theréot, his heirs or assigns, ‘from revested lands of eo 
the Oregon- California Railroad’ grant lands,’ and reconveyed lands: of the Coos 7 | 
. Bay Military. ‘Wagon. Road ‘land: prants,: either heretofore or. hereafter ‘sold by am 
the United: States; and. thé. Secretary of the, Interior is further’ hereby author- 
ized to make such rules and: regulations: as he may deem | proper governing 


the ‘granting of. extensions. of time. to, such purchasers and the length of such 
- extension and the method by which and the terms. “Upon which the. same. may 
_ be as ate : | ek 
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 Purguaint: to the provisions: contauea | in: ane aod: act the’ oleae 


7 | ing instructions are issued to govern the’ fone of ——— for. an. ae 


plications thue: filed: oe a i. 
«1, Applications for: an | extension. nee thine ore thats br epecifiea 3 in 
; ‘the. patent heretofore or hereafter issued ‘for’ timber purchased on | 


3 land revested in the United States ‘under. the ‘act’ of ‘Ju une 9, 1916 | | 
(89 Stat. 218), or reconveyed to the United States under the: act of 


‘February 26, 1919: (40. Stat. 1179), should be filed with ‘the ee 


“ cadastral. engineer, 619 Post Office Building, Portland, Oregon.» 


ae Applications may ‘be submitted in longhand if plainly written, - 
but preferably in typewritten form. Any application filed under — 
the above act should describe the land, give the land district and - 


serial number under which the timber patent. issued, and briefly and 
-. concisely set forth, ‘under ‘oath by the individual applicant or by an — 


-official of the eompany, where ‘the: application: has: been- filed. by a - 
corporation, the approximate amount of timber remaining on the 


/ land, together with a comprehensive statement showing the reason 


‘or reasons -why ‘the timber involved has not or can not. be cut and 
removed during the period stipulated in. the. patent. | 
3. In all cases where the -application presented appears to ect 
the granting of the extension requested the district.cadastral engineer 
shall, as soon as convenient, cause a-field examination to be made and 
thereafter report the facts thus ascertained to the Commissioner of » 
the General Land Office, Washington, D. Gs with appropriate recom- . 
mendations. © 
4. If for any yeason: sean is entertained as ; to the merit of the 
si and as to the propriety of granting relief, the district 
cadastral engineer will, before conducting the field examination, - for- 


‘ward the application to the Commissioner of the General ed Office 


‘with a. request for instructions. 
5. The Commissioner of the Gétieral Land Office shall, upon ee | 


of an. application. which appears meritorious, prepare a ‘Letter: for the 
approval of the department, addressed to. the district cadestral. engi- 
-neer, containing all material facts and directing that the applicant be. 
_--allowed 30 days’ from. recéipt: of notice in: which to- execute:and file 
a contract and bond, before. further. favorable action 1s taken i in the | 


: same manner. as is. reaaied: under the act of May. 17, 1928 (4B. Stat. 


1 597, Public No. 417), and. departmental Popa intone: Circular No. 


_ 1200. (52 L. D. 683), with reference to the sale of timber on n revested _ 


—_ ‘and reconveyed lands in the State of Oregon. | . 
6. In response | to requests for instructions by the district ciel” - 


2 engineer, the Commissioner of the General Land Office will either, 
4 with pene o eeprorel of the department, direct. fteld: examination and - ; 


Interior. within:30 days. after. receipt:of notice of such rejection.’ 
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Pee the suhiniketon: of! a, report based thereon, or hold the Apel esuon for e a oe 
rejection subject to the usual right of appeal to the Secretary..of. the 3 


% When the contract and bond mentioned in the preceding  sec- : OP Bas 
tion. have. been. submitted i in the required form: the. Commissioner OL. as 


the General. Land. ‘Office, shall prepare for departmental approval . a 
letter addressed to’ the district: cadastral: engineer: at Portland, grant-. 


: ‘ing such an extension ‘for the cutting and ‘removal ‘of: gl Nea a 7 ‘ae 


| _ timber as the facts disclosed by the record ‘may warrant. 


8. The principal and. ‘surety, - in. these. bonds will,. as ‘the é principal 


‘ aad: surety. in-similar bonds. submitted with. the. eal of timber. i in the | : es 
first instance under. the said: act of May: 17; (1928 (45. Stat. 597, Public =. a 
No: 417), bé held: responsible until the. condition i in the’bond has been 


| ‘fulfilled without reference to the expiration. of the extension granted. 


9. In cases “where the timber is.cut. and removed before the ex-.- 


piration. of the time granted, rights under. such extensions: may be 
- terminated by the Secretary: of the Interior in the same manner as 


are rights. under timber patents i issued under the act sof op une 9, ‘1916 7 


qo Stat. sine 


“Approved : oa 
ORK H. ‘Bwana : tes 
| _ Assistant  Seorctary. 





"THOMAS L WOODRUFF 


“Decided Febr wary 2, “1981 : : . 


“6 6, Moone, , Commissioner ie 


‘Manin Grail gidedanimay ‘Wonk—Ananpoxatewn—Onrtoms-—Ennox—Hsror- eee 


-PEL— GOVERNMENT. PROCEEDINGS, 


“Assuming that a mining ‘dlaimant: was. dissuaded from fling iis fiat, | 
. application. and was induced to: abandon work on: his locations through the | 


“ae advice of an officer. of. a local land office, that his ‘locations were invalid | ee i Se 
We because of apparent. conflict with a prior. coal. withdrawal, which advice — 


a was due to claimant's. misdescription of the land claimed, he can not plead — | 
that the Government. is by. such advice “estorped: from Tater bringing Pro- 


fan ceedings charging: abandonment. . ee 


| Wun, Secretary: 


‘This i is an appeal by 1 Thomas 1 Woodruff eae a. Goan of as or . 


48 Commissioner of the General Land Office dated June 6, 1930, holding Si, Gee | 
Pe the Steamboat and 36 other oil shale placers, situate in Tii5. 8. Ri 2 
100 W., 6th P. M., in. which he claims an interest, void Tecause. he - eae 
* admits the charge therelatore preferred against the claims that the = — : 
annual assessment work. had not been. performed on or “for, the. bene- ares 


- “that 
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fit thereof for the year ending J uly 1, 1929, and had not since been ; se 


resumed. : — 
Woodrut however states: ina. letter which 3 is stakon'« as an. » appeal 2 
Tr was ‘not’ ‘allowed 1 patent these. ‘aime: after: six years ‘honest’ and ‘con- . 


| structive assessment. ‘work for the reason stated by your Glenwood : Springs = 
Land Office that: the claims. were. filed ‘on: land covered: bya: coal. withdrawal 


which however did. not show -on their. books when . the. claim locations were © ne 
made and. therefore the claim. locations were unpatentable. When I had. com- » 
ae pleted the’ assessment. work and went to apply for patent they advised. as did — 


the: Land Office in’ Washington, that further: assessment work would be. useless. 


x ‘Two. years’ later it was ‘discovered, ‘after: a resurvey ‘by the Government: sur- ~ | 
-veyors, that these: oil shale. claims : were NOT: on: land: covered . by.: the:coal | - 


withdrawal, but. I was. notified. that: whereas I had. not done ‘the assessment _ 
work, the claims were: to be. canceled; not taking. into: consideration. the fact 


tla I had already, done sufficient work. to bring the. claims to patent in 1926. 


In a previous’ communication, to. the. Commissioner, he states. that 
che was ready to go to patent on these. claims in 1925, but was advised 

by the Land Office that they could not. accept. the application, first 
- because the land was being resurveyed, and. second because the land 
was found to be within the. coal withdrawal so that the locations 
were not legal and the land could not go to patent. In.a letter to . 
the register of November 13, 1929, it is admitted that no ‘development | 
work has been done since the year ending J uly. 1, 1926, it being con- 
sidered . foolish to waste further money on assessment work “when, 
advised. there was no chance for a patent. — 

It appears from the record, that the record. holders of the mining 
~ title at the date of institution of the proceedings were made parties 
. thereto; that the locations were made on various dates in 1918, and - 

the recorded certificates of location. described. lands which were then 
included in an existing coal withdrawal, Colorado No. 2, made Sep- 
tember 2, 1910, except lands, described in Secs..19 and. 20, the. with- 
drawal eine revoked as: to these two sections by: Exeoutive order 
of January 26, 1911. No part of the remaining lands were restored _ 

‘to entry until Executive order of August 11, 1928,'a date subsequent 

to the. passage of the leasing act. of February. 25, 1920. _ Original 


ies | approved plat of survey of this township and range was filed 3 inthe 
-. Jocal office December 10, 1885, but entries and filings therein were 


3 suspended by letter = E” of December T,, 1922, ‘because. the lands — 
“were not resurveyed.. On J uly | 19, 1926, ‘they were suspended from. 
settlement, location, sale or entry or other disposition ‘pending. a 


resurvey. It appears. pursuant to authority in. current appropriation 7 


acts to’ survey and resurvey lands valuable for oil shale in. this and . 
: other townships, a resurvey has been’ executed of T. 5 S., R: 100 W., . 
in. 1 the field but not as yet accepted. - ae submitted by ‘the chief 
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: . of field aoe agree: ‘grit, appellant’s contention, that descriptions | = 
_ . in the coal withdrawal interpreted in terms of the resurvey, except. 
for ‘some small fractions of three claims in question, do not cover the 


a appellant's claims as actually located on: the ground. — 


An extended statement is made: in [unpublished], pa ror 


| os decision of March 7, 1930, in the.case of E. K. Whitehead (A. 14291) ~ 


: as to. the occasion for ‘the. resurvey of Ts. 5.S., Rs. 99 and 100 W.,. : a oe 
_the causes ofthe errors-of mining and other claimants i in déscribine. : Oe ys 


by. legal. subdivision: the: lands they had located,. the effect: of the 


: resurvey: as:al.: establishment of the lines and corners of the. original: rie on 
survey, and.as tothe area that was included in the coal withdrawal, 
The conclusion there expressed. that tracts should not. be held tobe 
within the coal withdrawal. because: of any assumption that the posi- 
tion. of. T...5. S.,:R..99. W.: was 2% miles further east.than is now 
shown. by, resurvey. is. ‘equally. applicable: to. these. claims.in: question, © =~ 


The:Commissioner was therefore right, upon being. informed of: the: | 
location. of these: claims with. respect. to the resurvey, in modifying in: 
his order of. April.11,.1930, his. previous decision of May. 13,.1929, 


holding certain, of, the. claims: void for conflict with the. withdrawal: ae 


and. challenging. the validity. of the claims for defaults: in. s naintonante 
. rather than as.being void ab initio... 0.) . 
_The..department; adheres: to.its..view: that ‘thé: United ‘states: may. 
challenge the: validity. of an.oil.shale placer: ‘claim,, where .default: 
occurred..in. the performance. of: assessment work and has not. been 


cured by. a: ‘resumption. of work (Federal. Shale. Oil. C6453. I. D, 218)... 


The appellant sets forth no: sufficient: ground: ‘In: fect: or.:law that: 
would. relieve him from the obligation. to maintain his claims. No. 
data is given whereby any application for patent. for these claims: 


can be identified by recourse to.the records of the General Land | 


- Office. In fact it is. not definitely alleged that such application was. 


presented. and. rejected or refused. reception for the causes alleged 
or any cause. If appellant merely consulted the officers of the land 


‘office, and’ was told he could not obtain title because of the invalidity : 
_ of the claims, and thereby was dissuaded from presenting his appli- — 


cation and. concluded. it was. useless to further. maintain the claims, ; ’ 
this was not: a matter. of. decision but advice which. although it may 


have been erroneous does: not: conclude the Government. Ard v. i 


Brandon (156 U. S. 537, 543). 


‘But it can not be determined. frou what appellant avers. that oe . 


a ~ advice as alleged to have been given would have been erroneous.. - 


St appellant disclosed that he intended to. apply for patent for. the. i. = 
lands as described in his notices of location, being on their face'in 


conflict. with the withdrawal, the advice that. they:-were: void fais.) 0 ae 


a . correct, and had there. not: been the withdrawal for. cee whe - “ 7 
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: of: itself ‘was sufficient to eed the application (Wiegert: vi tortion : : 
| Paéifie Railway Co., 48 L.-D.-48),-a ‘rejection because’of the coal ~_ 


= ~ withdrawal would have been justified. See Albert: C. ‘Gillette, Salt: eee. 


- Lake ‘City 034606, decided October 3; 1927). ‘unreported.: It would: | 
- make no ‘differerice whether: the ‘aaihdiawal was noted or: ‘not: on the. a, 
tract ‘books when the location ‘was-miade, “A: withdrawal takes effect, 


7 unless otherwise specified, on ‘the date itis issued, though not noted- a 


on the: public records. Anna Li ‘Schram (51: ke D. 303): and cases: - - 


wits . cited. ‘The local. officers or any officers: of the: Governmenit were ae Ps 


poe ‘The error in 5 description was that of alaiitiant « or hip ‘piede: : | 


- cessors-in interest. As in the Whitehead case, supra, 1t-1s' apparent cle 


that the. error In description. arose from. suppositions: ‘by the locators’ 


surveyor as to the relative positions: of: the. ‘township’ ‘and. range in e | 


question: with surveyed townships-in T: 6S. ’and' using’ corners in 
_ the latter as starting points. As is stated in that case, had the par- : 
ties sought: to locate particular sections in’ To5 Sy Re 100 Ww. by using 
_ monuments’ in T. 5 .S., R..97 W.; safer and: ‘mhiore’ proper points of 
control, :as was done a making: the’ independent resurvey of the 
. township; and ‘had made a proper’ survey: ‘therefrom; the ¢laims’ in: 
question would not. have been considered as. invading: ‘the’ sections 
_described in the loéation notices but would’ have been. considered. as. 
being within: approximately the subdivisions’. that® they are now 
shown to. occupy by the plat of resurvey. No ‘merit is perceived in 
the reasons: assigned for abandoning work tpon: ‘the: -claizns: — 
Commissioner’ s decision wall therefore bee See 


A Aifirmed | 





a @ ‘HOFMANN 
| Decided Fevruary Oy: 1981 


Repay senn—Homestap ‘ENrey—Swame | ‘Laxp—Bnxor—-Reurwquistsseant— es 
| WAIvER. so ar : } _ 


os homestead entry allowed. for: Jand. within a pending swamp land ‘selection. Mee : 
is’ an entry. erroneously: allowed within’ the contemplation” ‘of the repay-" mm 


os ment. act: of June 16, 1880, and: a: rélinquishment. ‘of the: entry: filed: because . 
. of the conflict. constitutes merely a. waiver-of the claim. aoe the: “DURpose. of a 
7 securing a return of the fees improperly applied... US? 2g ee pig as 
Pron, DEPARTMENTAT,. INSTRUCTIONS SUPERSEDED. oe te. “ 
Circular of December 13: 1886, (5 L, Dz 279), no. Aonger followed. 


- ‘ Epwanps, Assistant Secretary: 


This is an appeal by J. G. Hofmann Shen dedisiin of Oistohet. 18, 7 Mi ts 
1930, by the General Land Office rejecting his application for repay- | 


- ment: of the fee and. commissions ($12, 10) paid in connection with — ‘ 
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- his: oie entry; ed also’ for certain: items of allege expense 


hee incident thereto. amounting: to: $500. © =) ten oes 
The entry. was'allowed'on May 20, 1929, for: lots 14 and ib, See. 30, Bon: 


: 7 41 S., Re39 E.j Ty M.) Florida, containing» 81.37: acres. 


ees appears that. the. State of. Florida, on: September 5, 1998, filed ae i: _— 
ae swamp- -land selection: embracing: the said::tracts and. other: Janis: re ee 


and: ‘that: selection : owas: pending atthe time: Hofmann’s entry was 


~ allowed.” Ni otice of the’ entry was. served upon the. State’ and, there- - af 
upon the. State. applied: for a hearing to.contest, with ‘Hofmann. these. 
‘question. whether. the. land: ‘was Swamp in character. Upon: notice. pga 


; of the: State--contest;: ‘Hofmann: applied. for: return of- his:fee‘and = — 


- ¢ommissions: which he had: paid. in connection therewith, ‘and fore & o 
incidental _ expenses. He. was advised that he: should’ Ale: a ‘relin- | ae 

_ quishment: of his entry; ; as, required. by: laws: in: order. ‘to: secure-re- ©. 
payment. ‘He did. so, and the entry was cance des But his applica-. a 


tion for ,repayment:.was rejected. as.to the fee. and. commissions on 
* the ground: that. his entry: was not: erroneously allowed;-and: as: to: 7 

the claim for: expenses on the: ground. that, thee same was s not paid to. 
the Government. ee 7 : a 

» As regards. ‘the items in: bi ene foe ‘expenses, ‘the’ ‘decision: was. 
‘cleatly. correct ‘but the: department finds that the: entry was: érrone- 
ously. allowed: becausé’ of conflict, with. ‘the prior: ‘adverse: claim:of the: 
State,: and that. the: relinquishment' was merely a waiver.of claim to._ 


the land. in. order. .to .secure.the return,of the. “money improperly _ | 
| applied: to. an. entry. prematurely. and. erroneously: allowed. ‘The — 
relinquishment:. was avlegal. prerequisite.‘ expressly — ‘demanded. by 
statute in order to secure return of: money paid on an entry errone- 
ously allowed. To. ‘say ‘that: relinquishment, i in. such. case. Operated to 


prevent. repayment would be. tantamount. to. saying. that. the. Jaw a 
designed both life and death in the same remedy. | 


@: Tt) 1s’ ‘observed: that reference i is. made to the old dircular of Decem- . 7 ie: . | 
: ber: 13,°1886 (5 L. D. 279), which permitted. entries to be’ made in > 


-confliet with a pending swamp-land selection, but that circular — 


| expressly provided that: such allowance would be conditional, natiiely, : Pe 1 


“subject: ‘to the swamp land: claim.” 


“In the instant case, the. certificate of Al hes ie tie register ‘does . | ; No 


a ‘not show such condition. — The certificate reads as: follows: 


a hereby. certify. that ‘the ‘foregoing. application. is for. surveyed land of. ihe. ae 


oy. class” ‘which’ the. applicant’ is. legally. entitled to enter . under. “Section DIRQ OS °c - 


ae Revised Statutés: ‘of the United States, ‘that™ there: is. no prior valid adverse ase wags "gee 


* Hah to. the: same, and has this ‘day ‘been allowed.’ 


° "Therefore: ‘it does not appear that the dircular: was complied with, . oo . .¢ : 
o o even if it were found that the. provisions of that circular were ‘still a ee 
| on full force and effect. ‘But the’ procedure directed. by: that ancient a 
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- namalation has long since been superseded or modified: by i anuinersbie —_ 


orders and decisions. That regulation. was referred to in the case — 
of Mary £. Coffin (82. L. D. 124), which involved an application for | 


| | | land embraced . in. a. pending. swamp-land selection. It was said—. 


ee ee oe As ag sainst: a later ‘claimant the State's” application while pending 7 Ma 


segregates the land from. other. location; entry,.or disposal. “In the ad- 


- ministration of the ‘swamp. land. grant, lands formally claimed | thereunder. | 
must of. necessity, during: the pendency ot such. claim, be reserved from. any 


wn other disposition.” ee St. Louis, ‘Tron. Mountain: and Southern - Railway Com- 7 ; 
ns pany “(11 Le D., 157, 160)’; ; Chicago, Milwaukee and ‘St. ‘Paul Railway. Com- 


7 pany (15 Le 'D., ‘121, 123). It-is- not compatible: with good. ‘administration. to’ 


permit the: filings of applications for- entry: or’ selection: to -be held: ‘unacted 


upon until land. Bearveated: ee former. r Pending: appligations may: be. restored i 


es a ‘to the public domain. 


A -more recent re dated a July 14, 1899 2 (vk Ls D. 29), reads et 
. in, part as ee Meas i | ee. 
es RS iE is: hereby’ directed that no ‘ apphicution’ will: ‘pe ‘teceived; or any : 


= rights: aces as. initiated by: ‘the tender of an: application: for a’ tract em- 
braced: in: an entry..of record, until. sald. entry, has ‘been. canceled Upon the: 


te recor ds of. the local office. - 


-. In the. case of Hall. ve _ State of Oregon: (32. Li D 565), che) ees 
| Silse just, referred. to was. cited as authority. in refusing: to allow. 
an application. in conflict. with a: prior: pénding State. mean! 
school: selection. - The following: i is: quoted: from: that decision: - ~ 


we oe RE “in thé’ ‘orderly’ administration’ ‘Of: thie: and: ‘laws ‘this’ ‘department 
has) miformly accorded to'an. ‘indemnity’ school land; railroad,’ or other selec- . 

tion made. in. accordance. with an. act: of. Congress, ‘pending. its: final. considera- 
tion, and. disposal. by this. department, the same. Segregative effect as an original 
. entry. made under: the homestead or other public, Jand: law.. Indeed,. in many 
instances’ contests. have ‘been ‘permitted of such | ‘proffered selections and pre- 
ferred. right ‘of entry accorded | ‘to. the’ ‘successful contestants. 


The rule contained: in the said circular of J uly 14, 1899, was con- 


sidered by the Supreme Court 3 in the. case of H olt. v.  Aargly ey ae 
? ‘U, S. 407, 415), where. it. was said— he oer . 


‘Such a rule, ‘when established In. the Land SDepacttient: will. ‘not 7 over- 
thrown or ignored by. the courts, unless. they are clearly convinced | that it is: .. 


wrong. So far from this being true of ‘this rule, we are of opinion that to's, : 


fi enforce it will tend to prevent’ ‘confusion and confiict of claims. 


The old circular of December 18, 1886 relating to entries ; in con-. aed 


“flict with swamp-land selections was similar to the practice ‘pro- 
vided by. the circular. of. September 6, 1887 (6 L. D: 181). in respect fa 
to applications _ in conflict. with nalpond. selections, which latter ae 
“permitted. such applications to. be received subject to a hearing» on 


“ the conflicting claims. But in the case of Santa Fe ces Rail- a 


| road Co. 8, ive D. 161, 12); it was held ¢ as 3 Mallow. Ps es tee 
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Re nénding” arlection: ‘lst. is. shevatores given: the: -same- one in: cee Nee are 


ee Me ‘the land as an actual entry, and lands so conditioned are: within..the. rule ~ ue 


© fixed by. cireular: of . July.14, 1899 (29. L.D., 29), which. supersedes the. cir- cre 
a ame of September 6, 1887, So far as in. conflict therewith, | : 


«dfy: as thus. held, ‘the. circular. of: September. 6, 1887, was. ina me eee ee 


- o geded: by. the: cucuiae. of: July, 14, 1889, above quoted, necessarily, the - ; : 
| * circular. of. December. 18: 1886,. was. ‘likewise. ssuperseded..; However, oe 


ae ~ there appears to-have been: much: confusion. on. the. subj ect.. By order ee 
of April 4, 1903. (82. L:-D. 88), it:was said that the circular. of Decems 0 2 


& ber. 13, 1886, owas: abrogated. SO. far. as concerned the State. of. Minne- ee 
ae * _sota, by. the. ‘decision: reported. i in. 82 L; D. 65. In the. case of- Lompi oye 
owe Minnesota (37; i D.. 385), it was. held that the said: circular, i in'so. eo 

“far as it allowed entry over a swamp-land selection, did not-apply to. 


~~ those. States which. relied t upon t the ‘survey, returns as = showing Whether: oo. 
~. lands were. swampy.) 3 Ge hae 
The. State: of Florida’ ‘elected: i. ‘tase: a iio by. its own: ae 


agents rather than ‘to, be governed by, the field notes of. survey, but | 
after it. has. made. such: selection, It is. contrary, to: general. pracy S 
_and good administration, to allow. an. entry in. conflict: therewith. 
This review of the subject. fully. demonstrates’ the. erroneous, allow. | 
ance of the, entry i in question. . More ‘comprehensive. instructions. will 
-. be promulgated 3 Z with. a.vlew. to. clarification. of the. practice, and for 
expeditions: settlement. of. the. rene ‘land claims of the anions. 
States. : ates one Sou ; ee ae . | 
The application. fe. return. Or a. fee. ee commissions | in . this ee 
e case is. allowed under. the provisions of. the act of June 16, 1880 (21 


Stat. 287),. and. the: spplieation for : Feeompenes: ‘on: account, ‘of, other _ a 
‘ expenditures i is. rejected. - fo cand ee, 7 


¢ ihe, decision. vappenled from i is modified accordingly. 


"IRRIGATION DISTRICTS PENALTIES 


| Opinion, February 6; 1981 


| Modif. can 


= Rectantanton—temtaaton Dismrons—Penatams—Powse Puosnon—Tmnon—Ov- Sy ye 


_FICERS. 


“- Where’ the. -adminisivative officers. ‘of the Goveriinedt fail. to. apply an) evnet one 
= ‘profits derived. from. the: operation of. a ‘project’ ‘power. plant. annually. in oe ee 


.. the -operation | and: maintenance. costs. jot the: ‘project. taken: over by. an 


aA irrigation” district ‘as. required by: subsection. T of. section 4 of. the act Of oie 
“December : 5,” 1924, and: ‘such. ‘profits © ‘together: with the amount” paid ‘by the res bees 
Moo drrigation- district’ ‘would. have: liquidated: the’ debt of the district, “no 0 penalty eye OE 

| Can be charged: against! the: district. eigen 0 Pad a ae 





caer a. ‘See departnrental instructions. of ‘April 6, 1981; promulgated. by the General Vand 1 Once ae e : feed 
ee April 20, 1931, as, Circular No,: 1246. : See: 53: I. B77, ed) eyes eg gharere ge 


- 18607—82—vor. 58 
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First Aastant Sebnetary Diwon to the Commissioner of the Bureau oy : = 


of Reclamation: 


Receipt: is” ‘welnowledged: OE a Secmoracduni: ‘dated: Ja anuary: 4, Paes 


a 1931, from the Acting Commissioner of the Bureau of Reclamation’ : ae ; 


to ‘the Secretary; attaching’ a: letter dated’ A anuary 13, 1931, from the | 


- a secretary of the Pathfinder: Irrigation District, North Platte ‘project, ee : : 
as relative to penalties: charged against’ ‘the district’ during ‘the : year 
: 1980. The distribution of ‘power revenues on the North ‘Platte proj- aha 


| ect is controlled by the ‘contracts’ with the irrigation ‘districts: The. ee 


ee ss contract: with the Pathfinder Irrigation: District ’ ‘is dated J uly: 81, ce * 
acy 1926, and contains in. Article 82-of the same, provisions practically ss 
identical with: subsection z ick section 4 of ‘the act of December: 5, ae 


es A924 (48 Stat: 672): - ee ee | - 
~ < Tn the distribution. fp power revénués on x thé North Platte: idject? 

pe ge hes ‘were some accumulated net. profits at. the time’ the’ irrigation cy 

a system was taken ‘over by: the: Pathfinder ‘Trrigation District, and _: 
since that’ ‘date’ there: has been. a “further accumulation of net Power — 

San revenues, all of which you have apparently distributed: Pe ES 


re yeti’ to be: appied. to'a. "Fednetibn: of thie’ total: indebtedness of the on 
district. to the United Statés'on the’ date that the district took: over the es ks 
operation: and maintenance of its. portion of the project. ‘The: ap- 


- plication of net revenues’ must. subsequently: be made annually upon. . 
the indebtedness due each. year from the. district to the United States. _ 


‘The fact’ that: your office did not distribute the revenues until the 
opinion [not published] of the Solicitor on October 17, 1930, does tes 


not relieve you*from the necessity of distributing: the revenues’ as ; 
required by the statute. The letter from: the’ irrigation’ district, : 


above referred: tO, appears to agree’ with: the distribution’ of power ae: 
revenues up to the year 1930 and no dispute i is raised. except for pen- : 
alties that accrued in: that: Boaa A pet due indebtedness: of. ae atte 


an district to the United. States.” | : 
If the United States has in oe bands: fonds. Delonas | to pine: bas : 


7 o 4 : trict that would, if properly. applied, liquidate the indebtedness on | a | 
which. the. penalty i is-claimed: to have accrued the © penalty 1s wrongly ee 


- fs charged against the district. | Sie ores 
. The cases involving the: application of: oredite: ‘are. “usually. thiode:.” ar 


oe one in banking transactions. In'the: case of. rman ce ve B Eaten. - . 


ee Bank (229 U. 8. 528, 528), it is ‘stated ree 


The: banker's. Hien on deposits, the. right of retention. and set-off. “of. ‘pinta: bs :. = 


eae eee “debts: are. frequently. spoken. of: ag: though: they were. synonymous, ., while 1 ee 
aoe _— strictness, a set-off is a counterclaim. which: the. defendant: may:: interpose Dye 3 
- way of.cross-action against the plaintiff. But, broadly. speaking, it-represents 
. the-right which one party has against another to use his claim ‘in full or’partial, ~~ 
ie ea satisfaction of what he owes: to the other. ‘That might | is  eonstantly. exercised oe 
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oa by: business ‘men in iniabing: ‘pook entries. whereby one ‘pintual: debt is. pees a 


against. another. If the parties have not voluntarily made. the. entries: and... i> 
suit is brought by: one against the other, the defendant, to avoid a circuity of — — ae 
: “action, may interpose ‘his. mutual claim by way ‘of defense and if it exceeds that he ak ee 


os of the plaintiff, may recover for. the: difference. . Such counterclaims can be 


ae "asserted asa defense or’ by the voluntaty act of’ the parties,. because it lo ok, 
ce, grounded on. the. absurdity. of. making A pay B when B: owes: A... za it, 


In 2 Comp. Gen. 506, there was under. consideration bya the. Coinp-" ae 


2 pteller General the. collection of interest on money due.from an on 


ployee under: the: retirement: act... He said: “Under the retirement: oa | 


2 o ‘act it is the duty of the administrative offices to make proper deduc- tee) 
es tions. from. salary. payments throughout: the year.” Failure to make — os Gane 
_. proper deductions isan error of the: administrative office and’ the... 


duty of correcting any. such ayer 8 | upon. that. office. The'error' in - Pas 


: i “not making the deduction “was the error: of the adminis- ce ee : 
trative office for which the ceailnree ‘was: not responsible. . ‘In this cos 
| cage: the. Government. department. had: failed to deduct: from ‘the: © 


: - employee’s Ss salary the amount required’ by statute: and permitted: this oe 
_ condition. to. ‘continue. for some time, when the. employee was'in- 


: a _ structed to: pay ‘into the Treasury the amount: that should. have been a a oe 
et “deducted . from. his: salary, with: four. per: cent interest.: - The. Comp- ay 
troller’ General. held that the: pomp was not "required to: oc PAY. ee 


ae interest. pane ee i 
| From: thins: dsbisions: and. oilers “whickt wiight. bé ‘cited: it: is: my: Cae Cee 


ae ain that. if the T 





"tractor to. the United. States: - “Under the: act. of: December 5. 1924; 


; “s ‘- - bupra, the administrative’ officers -were required to apply the. net : 8 oo : 
profits annually, and if the application of such net profits together me 
with the-amount. paid: by. the: irrigation. district. would. have liqui- oo. 


“— Jnited: States: had ‘in. its. hands: ‘money, that. a 

me egy required. to’ ‘be ‘applied. upon. the indebtedness of a: contractor. it 

can not. charge interest.or penalty upon the indebtedness in.so faras 
the retained funds would liquidate the indebtedness from. the eoMe 


ee - dated the debt of the: district, no: —— can. i be charged danas the ee 
eo. - district. . % 





"ATLANTIC AND PACIEIC RAILROAD COMPANY - 


| Instructions, February 10, 1981. 


.  Ranaoan Gnawn Inman, Bie woke he a 


| For’ purposes of ‘adjustment the grant ‘to. ‘te’ ‘Atlantic ‘ond: ‘Pacific ‘Railroad - ne a : = 


“Company : became’ by ‘operation of law: separated’ into: two distinct grants, 


| = seen as the. eastern | ‘division, the other: ‘as the western. division,” and. fine. a 
cae Weng ‘demnity for losses. in the: former division. can: not be. Satisfied ‘by selections _ oe 


: . E within, the. limits onpoalte: the constructed. portion in the. Jatter: division. 
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ate Ew ARDS, , Assistant Secretary? 


Under ‘date of November 14, 1928, the “Gorhanidsione"s of ‘the Gen: es 


-_ eral Land Office. ‘submitted. a ‘report’ on the status of the. grant to the. - 


"Atlantic. and Pacific Railroad Company. as, shown. by the records of — 


_ that office.as of December 31, 1993; -with: request: for instructions as — a 


ee Soto. the proper method for adjustment of same. “In that connection, — 7 


_ itrwas-stated, that the history. of the -grant is such.as to indicate that. oe a 


a . it had become separated into two-units. by operation . of law and should - ts | : | 
be adjusted as two grants, one as the eastern. or. Missouri division oe _ 


es the. other as the western. division... i. 
By the act of J uly. a 1866: (4 Sa 999), ‘the ‘Atlantié and Pa Paw 


. et ‘Railroad Company: was incorporated and. authorized to con- a 


~~ gtruct-a continuous line of railroad from Springfield, Missouri, west- 


—-ward..to the Pacific: Ocean. For the purpose :of. aiding such con- | ae 
eee struction,. the. company was granted all sections of land designated oe 
by odd. numbers, not mineral, to the: amount. of 20 sections per mile 


- on-each side of the line of the road, through the Territories and.10 - 
such sections - per mile on, each. side of the road. in any state, ‘with 
the right to select indemnity lands within. a further limit of 10 miles — 
-in-cases where the odd sections in. place: were. granted, sold, reserved, © 
or otherwise. disposed of-at the time of the definite Iceation of ihe 
| line of the road. In case any of the odd sections in the place limits — 
were. mineral, other than.iron or coal, indemnity: therefor’ fours be. 
selected. within 20 miles of the line of the road,» one Fe 
- Section. 38 of the act contained. the. following proviso: 


That it said route shall: be found. upon, the: line: of any “other: ‘jaltroad route, - 


to aid: in the: construction: of which: lands: have. been: heretofore granted. by the : 


United States, as far as. the. routes. are upon the same ‘general line,. the: amount . 
of land heretofore granted. shall. be. deducted. from the amount. granted by. this 
act; Provided further, ‘That the railroad company receiving the previous. grant 


of land may assign: their interest: to’said “Atlantic and’ Pacific Railroad Com-. 


- pany,” or may. consolidate, confederate, and associate with. said company ‘upon ie : 


F a _the terms. named in the first: and seventeenth ‘sections of ‘this act. . 


Under authority of the above. provision, the Atlantic. a Pacific in 


| oe Railroad Company by deed dated October 26, 1870, acquired the 
eo railroad, franchise, and property. of. ‘the. ‘South: Pacific ‘Railroad’ 
ne: Company under the grant made by the act of June 10, 1852" (10. -.* :. 
-. Stat. 8), and adopted that line from ‘Springfield, ‘Missouri, tothe. 55 
western border of the State. Fifty miles of, the acquired. road, west 
3 Sof Springfield, Missouri, had. been constructed. prior to that, time, and 
it was afterwards completed to the western. border, of the. State Of 2, 
ke Missouri, 39 miles, and to Vinita:in the Indian Territory, a.further | 
distance of 36° miles, making a total. ‘distance of 125. miles, when 
construction ceased in the year 1871. The’ grant i in ‘Missouri became ea 


ee ous as s the Missouri or eastern. division. 
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Alt of the rights, of the company in this division. were so imiiokgrads pee 


oe which: was foreclosed by. decree of courtand sold.on:November 2, 90 

-. 1876, and became. the property of the St. Louis and San. Fraricisco Pe ae 

; S Bailway- Company. ‘The deficiency in: this division . of:the grant. 
"amounts: to 120 272. 84. aa as | shown: byt the record, as As December Paes 


ee 1923. : oe Sa 
Pee attempt t has ¢ OVER. - been. made by anyone to aatisty. the: ee ee 


a ; ncuead on this portion of the grant: by selecting lands. within. the eS oe. 


- indemnity limits of the western division, and no such, right is now NE ie 


= > formally or definitely claimed, but. in. ete argument. before. the | eae 
(on department. on the question it: was indicated that the Santa Fe 


_ Pacific Railway Company claims the franchise: under the grant to. a mae 
the Atlantic and Pacific: Railroad. Company, including the right: to ee: = 
_ select lands within. the indemnity limits of the western.division to — 


a satisfy. the said deficiency in the. eastern or Missouri division. On — aa 


the other hand, the ‘St. Louis and San Francisco Railway: Company ; 


and the: New Mexico and. Arizona Land. Company have. joined. i | 


) representations to the effect: that through certain transfers the latter 


. company now holds all the rights of selection within the indemnity = 


limits of the western division that were originally conferred upon 


“the Atlantic and Pacific Railroad Company by reason of the con- 


struction of the western. division, and. it.is. further. asserted that the 
Santa Fe Pacific. Railway Company. never had any interest in the 


lands. of the Atlantic. and Pacific Railroad company: in the eastern — 


or Missouri division. 


This claim of the Ne ew ‘Mexico a poner Land ehnnt is sob ae 


altogether pertinent to the. question under consideration, namely: — 


whether indemnity for losses in the eastern division may be satisfied * : | 
by sélections within the indemnity limits opposite the constructed 
portion. of the western. division. oe Cree of the pat ae a 


"involved in in the ee sibmnitted: for decision. 


_. In respect. to the eastern division, it is believed. that all anes of i a : . 
- the Atlantic and Pacific Railroad Company i in or appertaining t thereto 


were fully and finally transferred and.closed out: by the foreclosure. a eee 


. Fi “ sale above mentioned, and passed te to the St. Louis and. San Francisco af 
7 Railway Company. — aan 
Under the terms. of ihe. ace ‘of 1866, supra, ry a Tipe: should. ee ee 


_ | : have been completed. by: J uly 4. 1878. The eastern division from. - ota 
Springfield, Missouri, to. Vinita, Indian . ‘Territory,.. a distance of =. 


% approximately 125 miles was completed in the year 1871, after which — a “ ~ | 
there was no further construction until the. year 1880 eine construc-. 


ee tion was commenced on the western division. Thereafter, there Were. 


- constructed 167 miles i in. the Territory of New. Mexico: and 383 miles a | , : | 
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; i ‘Arizona: “Thiere’ were also. constricted: 50: miles additional in 1 the: . ae 


ay Indian Territory, but no land grant was. earned ae any portion Obes, Etec, 


5 the line in the Indian Territory. ~~ ae 
~. The grant was forfeited ‘by the: a of 5 ay 6, 1886 (24 Stat 193), <a 
a both: as to the’ primary.and- indemnity lands opposite all of the uncon- aes 
structed portions of the line on that date. The western division-was 
4 _ mortgaged. and sold under foreclosure and came into the on 


oS of the Santa Fe Pacific Railway Company i in’ 1897. 


Soros: above. stated, the eastern division embracing’: theg gr ant in. Mis- ae = 
; souri was sold erage mortgage foreclosure proceedings in 1876 aba 
time when there had been. no. construction on the western - division. — 


os The rights of the Atlantic and Pacific : ‘Railroad Company in that. af i. 


. portion of the grant passed to the St. Louis and San Francisco Rail- 


eta | way Company and the rights of the latter: were limited ee the act t of ; bed 
aan April: 20, 1871 (ir Stat. 19), which reads as follows: 7 | ue 


That. the Atlantic. and ‘Pacific. Railroad* ‘Company, organized snndee act of 
; Congr ess of JWy twenty-seven, eighteen hundred and sixty-six, is hereby author- | 


_ ized. to make. and issue its bonds. in such form: and manner,. for. such sums, 
a payable. at. such. times, apd. ‘bearing such rate. of interest, and. to dispose of. 


them on such terms as: its. directors. may deem. advisable ; and to secure . ‘said. 
bonds, the said company may mortgage its’ road, equipment, lands, franchises, 
privileges, and other rights and: property, . subject to such. terms, conditions, 
and limitations as its directors may prescribe. — As proof ‘and notice of the: legal 
execution and | effectual delivery of any mortgage. ‘hereafter. made by said. com- 
pany, it shall be filed and recorded in. the. office: of the Secretary of the Interior: 

Provided, That. if. the company. shall hereafter suffer. any breach’ of. the condi- 
tions of the act. above referred to, under which ‘it. As. or. ganized, the rights of 
those. ‘claiming under any mortgage made: ‘by the company to the’ lands granted 
-1o it by said act shall extend only to SO ‘much thereof as. shall: be coterminous 
with or appertain to. that part. of. said. road which shall have been constructed 


at the time of the foreclosure of: said mortgage. 


‘Therefore, ‘the St. Louis and San Hihincisos Railway Company | 
: could not: have acquired, any interest in the western, division under » 


that purchase. At the time of the foreclosure, the Atlantic and nie 


Pacific Railroad. Company was 1D default as to. the condition. OU- 3? 
. tained in section 8 of the act of J uly 27, 1866, requiring construction = 
2 : of not less than 50 miles of road per year. “@onstruction had entir ely a a 

“ceased for several years. Congress did not by the act of 1871 declare 


: a forfeiture of the gr ant so as to prevent. further construction but it 2 | 
did limit the right of the purchaser to the: lands coterminous with the 


= constructed portion. of the road at the time of. foreclosure. The. cars 


a eastern | division, thus” became a -distinet and “separate unit, for a 


- Sees 
In speaking of : the effect of the act t of April 2 20, 187 i the Sipiane, 
Yourt in the case of Atlantic and Pacific Roilroad Company v. Mir im- 


. = qe os U. S. ae A used the pverine eaPreue ae 


Oo BBY " DNCISIONS. OF THE: DEPARTMENT: oF THE INTERIOR. 263 oe 


s rine : ‘Phere: is. 1 nothings in the: act. evincing: ‘an: ‘intention: on the: are of : 7 
ae Grube to. waive any of-the conditions of the act of 1866, except so far.as ‘such | 


- conditions | had already been: broken: Congress. doubtless. anticipated that. the : “ me eS : aa 


_ so mortgage might. be. foreclosed, “and ‘desiring to provide against. the, possible es 


_ contingency that: the mortgagees might. claim. the. Tight to: sell . the entire land. - 


‘~ grant upon, the’ foreclosure,: declared ‘that it ‘should orate only. upon. that” ace 
part of the grant: appertaining. to the: completed portion.. Bae The original == 


act, being ‘silent upon .the subject of mortgaging the. grant, there: is:reason to 


i suppose. that. Congress. passed: the act. for. the. purpose. of resolving any doubts oe 


: that capitalists may have entertained with. respect to such. ‘power. ‘The: mort- . ey Se 


bh -gagees, standing in the place of..the mortgagor, had no greater rights than oe ee 


* had, and must. pe held to. have. known: that’ they. were: ‘taking an: estate which 


- was defeasible upon ‘condition: broken. It cannot: be. Supposed. that: Congress ae 


<e intended : to: postpone indefinitely, or. until. the mortgagees chose: to foreclose, ve 


any. remedy it might have against the mortgagor for a breach of its. covenants. ea : : 2 
The plain: meaning of. the. proviso is to permit any foreclosure. of. the. ‘mortgage eae eal 
to operate only. upon such lands as: are opposite and appurtenant to. that part — rote 
‘of ‘the road which should. be: constructed. at.the time of the foreclosure, but: not. | 


to extend for a day. the time within. which the road should be: completed. The: | 
_ act also. had: a purpose. in its: assurance ‘to. mortgagees that. no forfeiture. would . 


: be: insisted upon for ‘conditions already broken, and. that they’ might safely | 
advance. their. money, ‘if. no ‘breach | should thereafter occur. Except’ to this 


| ; extent there was no intention. by. this act to alter, amend or repeal the act of ne 
1866. Cen ee pipe” saree ke | | 
| Attention i is nies tilled. to: the act ‘Ot March 3, 1897 T (a0 Stat. 72) 7 
section, al of which reads i in part. as follows: a 


That whenever any ‘mortgage made. ‘bys the. Atlantic and. Pacific Railroad 


Company under and. by. virtue. of ‘Acts of Congress is. foreclosed in any court of. 


the United States, or. of any State or. Territory thereof, ‘and any sale’ of the 
- road, equipment, lands, | “franchises, privileges, and other. ‘rights’ and. property - 


covered by. said mortgage is: ‘made under a decree. or: decrees of. such courts, the 


purchaser. at any such sale or sales, and their: associates. or. assigns,: shall eon. 


stitute a new company, which shall have.and shall be entitled to hold and 

Possess: the franchises. and property. SO. ‘sold, and to exercise, the. same rights, a 
powers, privileges, grants, and. ‘franchises, including the franchise. to. be so oes 

_ corporation, granted by the Act’ of. Congréss’ approved “July twenty-seventh, ey 
- eighteen hundred and ‘sixty-six, incorporating: the Atlantic and Pacific Railroad = 

- Company, and: by. acts amendatory. thereof. and: ‘supplemental. thereto, which | re ae 
"were owned. and. possessed. by said Atlantic and: Pacific Railroad Company, or Tes 


| said mortgagees at the: time of such decr ee of foreclosure. 


ae In ‘June, 1897, ‘the ‘Santa Fe Pacific Railway Catal ae —- : 
teres proceedings. obtained all. of the. interest. of the grant ae “os 
owned by the Atlantic and Pacific Railroad Company but the mort- 


: gage. did. not cover. any interest. in the eastern division as that. had as: en _ : 7 | 
long since. passed to the, St. Louis and San Francisco Railway Com- pee 


2 : pany under prior foreclosure sale of that division. — Joes ee eae 
It. appears that. all. ‘parties concerned. have acted. upon. aS oe a 


oo that the two portions of the grant were subject to separate and inde- “ 


= “pendent adjjustinenit In a1 L. ora 162 it is shown ee the St. a Pa : 
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a and San Francisco Railway Company: urged. that: the ristern oe ae 
_ sion ‘had been adjusted by departmental decision of February 1 eae ee 


= 1889 (8 L.D. 165). That decision, dealt. only” with the eastern divi- | — 


: - ’ sion, which. was treated separately from. the western division but the | ’ = 
a department, held. that the eastern division had. not. been, at that time aa = 


ae finally. adjusted and closed. : uns ee a 
-~- In 6 L. D. 84 and 12 L. D: 116, 465 is echo thie the , Atlantic: Sad Pak 
sie 3 Pacific Railroad. Company disclaimed interest in 1 the eastern divi- ae 
; sion of the. grant. | | | 


“Tt thus appears. ee nether ot fhe, ifercnt: companies ean _ 


a the respective. portions of the grant has heretofore put forward any 
claim for lands in the western division: to supply” the. unsatisfied oe 
: loss j in the eastern. division. | oo 
The Forest. Service has filed: a bese in this matter urging that the ce ee 


ik portions of. the grant. should be- adjusted separately, and also. ; 


contending that an excess of acreage: was allowed on selections in 


Missouri, because, as contended, the Atlantic and Pacific Railroad. a 
a Company should not have Been permitted. to take lands opposite 


| that portion of the road which it. bought and. did not itself construct. 
The department. finds: no sufficient reason to reverse its former 
: ruling on the latter. point as set forth 3 in 8 L. D. 165, which. was con-- 


~eurred in by ‘the Attorney General in his opinion of January 8, 


| 1891, to. the effect. that the Atlantic and Pacific Railroad Company) 


was entitled to its grant on that portion of the road as reduced by the » 


acreage received by its predecessor under the prior grant of 1852. 
‘Furthermore, that. objection becomes unimportant. if the unsatisfied _ 
loss in the eastern. division aay, hot be. used as. s basis for a claim in 
the western division. a nied Set WL. Vatre 
Upon review of ae case, the departingitt concurs in ihe” view ex-. 


_ pressed by the Commissioner of the General Land Office that the said et 


- two portions of the grant. should be adjusted. separately, and it is 
$0. ruled, subject: to the usual. ieriviiene ‘the, iy In. | interest to “iE 
rs motions = —*, Pee ee = ge iis 





SANTA FE PACIEIC RAILROAD COMPANY (ox REREARING) , 
Decided Febr wary, 10, 1981 | 


aS “Minmnar Lanps—Sr00n-Rarsive HomEsreap— RAILROAD LAND, 


The allowance of a stock-raising homestead entry on land. previously classi- ae = 
fied. as mineral in. character does not amount tos an | Adjudication t that: the ae 


-. land is now nonmineral, 


oe RATIROAD- ‘LAND—MINERAL © Lanps—Suusorion—S1oox-RaxsiNa | “Hoxinsman— re 


-Pracrice—Rus: J UDICATA, 


Where. a railroad selection, for. lands in ee was ‘rejected: ‘on: y default: ‘of the | < i“ | : 
| _ Selector on an unrefuted charge that the lands were mineral in. chatacter ee, 
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og at the’ time that ‘the selection list was filed anda ‘stock-raising homestead: oo os | - 
entry. was allowed: to. intervene, a readjudication: of ‘the question: as to: the _ pe ee 


ee a character of. the land can not be had: while the entry remains intact... 


a “Rammoay ‘Lanp—Smrxcrron-—Stock-RAIsING Homusrs4p—Nories—Conmmsr. 


- Service of notice by. a. railroad company. upon: an entryman of. intention 46: ae oe 
enter an appeal. ‘to the rejection. of the  rompauy = selection Uist: does not fe eet de 


ae constitute a contest. against the entry. 


a3 . os DEPARTMENTAL ‘Decision MoprerEp. - ! . | eh 
| Case of Oregon and. California. Railroad. Company » ve - Pucleett (a0 L. D: 160), ac: 


| _ modified.” | 
- een “Asetétand Réorilivy 


» By decision of November 22, 1930, the ie, affitined’ ‘this : 2 we 

7 action of the Commissioner. of the General Land Office. rejecting the pea eS 
_ primary, list filed on May 17, 1980, by. the Santa. Fe Pacific Railroad oe 

- Company: for the E. Ye Sec. on T 15, N., RB. 1-E., G & 8. BR M, oe ae 


Arizona. “The. company. has. filed. ‘motion: for rehearing — 


It appears that the said: land is within the primary. Hate of f the Sa 
grant, to the. Atlantic and. Pacific: Railroad. Company by. the-act of — 
July 27, 1866. (14 Stat. 292), and. its successor in interest, the. Santa ee 
Fe Pacific Railroad Company under the. act of. March. 3, 1897. (29 Se: 


SP SoS 


nite Tpeation: of ‘the railroad, on "March: 12, “1879, provided the land 
was not adversely. claimed’ on. that. date. and- “Was. not. valuable. for: 
mineral other than coal. and j iron. — 
On ‘March 17, 1916, ‘the. company filed | ite. ee “Phoenix 029868, | 
including the tract hares in. dispute. The Geological Survey ‘reported | 
| the land to be valuable. for. its. miner al, il. deposits, and adverse. Proceed: | 


land: was 3 mineral i in character, ‘eontaising valuable. deposits of: gold, 


silver and copper. Notice was duly. served. on the company but no ee : 
answer was made. and. on. such, default, the selection. was ; canceled on, fv ae ae 


July, 30, 19920, ‘as. to. said land.. 


On November. 26, 1929, Toe E “Ross, Te herein cate “fie: ae 


the’ EY, Sec. 9, and. other lands, under the mock: saising homestead os Pies 


act of Decanber 29, 1916. (39. Stat, 862). 3 
On May 17, 1980, the company ‘filed the fet now: cee tee 


ation. which’ the register rejected because of conflict with the said ce 


oe : homestead. entry of Ross. The company. appealed. and. attempted to. eg 


make. ‘personal service. of notice thereof.on the. entrywoman - tt 

- was unable to find: her. Notice was sent to -her record address: by 9 

: registered: mail. and that was returned: unclaimed, ‘Inspection ofthe 

homestead. entry papers shows that. the entrywoman on. May. U6 eo, 
1980, executed an application for extension of time for the establish- | 

ment of. residence’ upon her homestead entry. At that time she was = 

- in California. . The application was rejected by. letter of the s General cade a 


: LE Land Office dated iio 4, 1980. - 
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Tt further : appears that. the. company on September: 4; 1930, nent a 


i a ae : a a cee ied: letter ‘to. the entry woman : at ‘her record: post. office: ad- 
“.. dress; notifying her of the appeal of the company: ‘from the action of . 


we ‘the: General Land Office ‘in’ affirming the action of: the register ree is 
_ jecting the company’s selection. It is not shown whether’she re- > 


= ceived that. notice, but in. any event she has not made any response, fe 
and it is not: es, whether or not she has established residence. a Ae 
The actions above recited do not constitute a. contest. by. the com- on 


ae pany against. the homestead entry, and the department. is not a 7 ; “ 


ae: position to cancel the entry on the basis of the present record. hah 

~ Tt*seems that the present claim of the company is predieated: on ao 
“the: theory. that. allowance of the homestead. entry was tantamount. 2 pe 
toa finding that the land is nonmineral in character. It is stated  * 


oe that the entrywoman is asserting” a nonmineral claim, and that her 


| — position i is the same as that contended for by the company, namely, | 
that the land i is nonmineral 3 in. character, and it is further contended 


that if it is in fact nonmineral in harder it: passed to the company | 
- under its grant, and that the ; departing has no anthonity, to other- 


_ wise dispose of it, 


_ But the company is in error in “respect to ae basis of the. lone. 
stead entry. An entry of this kind may be made covering mineral 
land, but the’ law expressly provides that. all mineral deposits shall 
be. reserved to the United States. “Such entries are sometimes char- 
acterized as surface entries. It will, therefore, be observed that the 
-» position of the entrywoman i is not dhe same as that of the company. 
If the land is valuable for mineral, other than coal or iron, that fact 
alone. excepted it from the grant, ‘but did not prevent the homestead. 
entry. But the contention of the company is that the land i is in fact 


- _ nonmineral.,, and that it should be patented to the company notwith- 


standing the former adjudication against. the. company. on ‘default, 
even though. it is now. embraced in an intervening | adverse claim. — 
_ Assuming it to be in fact not valuable for its mineral. deposits, it... 


“J ie: urged that the homestead entry should be canceled and. the land — 

awarded to the company under the doctrine announced i in the case of 

Oregon and California BR. R: 00. ve - Puckett baie L. Dz 189); oe , ata 
oe. * . it was held (syllabus)— — fe tS | ey a a 

| An adjudication by the land department that! a. ‘tract of land. within | a ea Dice os 


ens “toad grant is mineral in character is not effective to- except it from the grant. 
--.  in-the-face of-a. subsequent adjudication, as result of ‘a hearing, that the tract > 
Nae is. not and never was tnineral in character ; and having passed to. the. company — ae 7 
under the. grant, the land. department : is ‘without authority, to -make other 4, tbe 


= disposition thereof. . gee 
The present. attitude of the ete is: eae is ihe. Agia “ 
of that decision.in so far as it held that the principle of res judicata eA 


-s could not, be: applied as against the railroad company and in favor 2 = 


at of an b intervening claimant. In tat case, however, the intervening Ke 
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a erate had not: actually. Sade. entry; ae fariliermote! sthate; ee 


| | ~ been - a hearing and an adjudication | that: the land-was nonmineral. : 
= These features tend to distinguish that case from: this. Furthermore, : 


a : as applied to this case, we think the doctrine i in that’ case..was.con- a : 
Pa siderably weakened in a later decision near the same date in the. oases Se 
of Central Pacific R. ‘aR. Jo. v. De Regn. hee L. D. ane), where it. was ae ee ee 


; 2 held. (syllabus) — “ginny go © 


An adjudication by. the fou: department, in a procesding | in which that ques- = — aes 
tion is in issue, that jands within ‘the primary limits of a railroad grant. were. i‘ 


“25 at the date of the grant mineral in. character, SO long as it stands. unimpeached, ne 


6 excepts them from the operation of the grant; ‘and no rights” attach thereto. — 


| under: the grant upon a subsequent adjudication. by that department, in another | 
- “proceeding, that the lands in ‘question are at. that time nonmineral,” . 


It is true that a. distinction between these cited cases eae in the | 


a - fact that in the case. first cited. it was found that the second. hearing Pk 
ae impeached. the verity of the first hearing, while. j in the other. case it Oo hee 
was found: that. the second hearing: did: not impeach. or impair the. 


 restlt of the first hearing, or in other. words, the land could have 


been mineral at. the time of the first hearing and nonmineral. at the - 


date of the second hearing. - ‘That possibility, of course, applies in = 
the. instant: case. At least, the. former adjudication gave the land ~ 


| | the: status. of: mineral. land SO: far as: the railroad. claim is. concerned - - 
"and that. adjudication would have to. be impeached and set aside be- - - 


fore the claim could be recognized, even in the absence: of an. ae ae Pee 


- oe Th the language of the case last above cited. (p. 290) — 


Oe aa, “That. adjudication is: not. in any. degree impeached or impatres: by =. 


=e anything Pp oemnte transpiring, and stands to-day as’ the last. determination . ieee ae 


a by the land department. of the character of these lands at the time. the grant : 
to the company under. the act. became effective. : ) | 


Moreover, ‘it is ‘not believed. that. the company’s On. aieald. be : , . —/ 
seusiie in the face of the intervening: adverse claim, even:if it. 


were now shown that the land is and always has been. donmingel in 
~~ character. It is considered that the correct rule was applied in the ~ 


- » ‘analogous case of Northern ee es Go. oe L. D. ride which held oe! | pac 
: Aeylabte . 


‘Where settlement. and entry. were. made’ of lands singainieds as Sainerall ne : 


ats the act. of February 26, 1895, and. included in the so-called “ Garfield Agree- = 


| “ment, dd prior to notation ‘upon the. records. of the Jocal office of: the direction. of : 


: » Mareh L 1911, that further entries of such lands would not be permitted, ‘and © ae 


| the lands’ SO" settled upon and’ entered were | “subsequently classified’ as ‘non. 


mineral under: the. act. of June 28,: 1910, . the rights of .such.: entrymen. ave 
Superior to the claim. of. the. Northern: Pacific Railway. Company. under. its. grant aa 
‘ but upon relinquishment of any. such. entry, the land inur es to the: company. 


In the instant case: the company. has. requested that. a. Hesane! i . + 


| . ordered : as a basis for readjudication of the question whether the. land 


is mineral j in character, but under: present circumstances that j request. a ge 


268. op DECISIONS OF THE DEPARTMENT oF THE. INTERIOR : “(vel 


| eee be denied. ae valid, claim: has iniarvened: ands 50. 0 dong. as it 


stands: the - ‘company: must be held ‘to. the result of the. "oor 


2 adjudication rejecting its claim. 
= _ The motion i 18. oe 





STATE | OF NEW MEXICO (on REHEARING) 


- Deoided February 10, 1981 


7 Soxoon Lanp—INDEMNrrY—Apversm Oar —Haror— Res J oproAra—EstorPe. : - 3 
The doctrine of res judicata, or. _estoppel: by. judgment, is clearly: applicable | . 
where a State was. erroneously. permitted. to assign. aS base. for an indem- ‘ a 
ae nity: selection a school section in place and thereafter remained silent for = 


i fifteen years: and permitted” adverse Tee to intervene before auestioning, E 
: the. validity of. the transaction. RG idee ORAS Ga We me Bh PORT Os catia Hei 
he Ewan, Assistant Secretary: 

By decision: of August | 18, 1930, ‘ae Sane ‘affirmed th Sree 
of the Commissioner of the General Land Office wherein it was held | 


Denied ed. ; . a | 


that the State of New Mexico had divested itself of the w. Wy Sec. 
9, T. 15 Si, R. 36. E., by. making indemnity | selection for other land 


in lieu ‘thereof. A motion for rehearing has been. filed by the State. 

In 1915 the State applied for other land’ as ‘indemnity for alleged 
3 loss of the land here in question because of prior ‘Territorial selec: 
tion. ‘Notwithstanding the. fact that the » prior selection by the Ter- 
ritory had been ‘canceled in 1914. the subsequent. State indemnity | 
selection’ assigning this: land as base was approved. and certified to_ 
the State. Thus this. land became ‘public land and has. been: recog- 
nized as such. “An. oil and gas prospecting permit was issued | cover- 
ing this land but it was later canceled upon. expiration. . se, 
~ On October 28, 1929, Charles B. Barker filed application for the: 


‘land under the enlarged homestead | act: and his Sephication: was “ 7 


| allowed on April 22, 1930. | bated 
The argument * in cupport ot the imotion 3 is ne same in ees see 


as that presented on appeal, and: which was given due consideration — _ 


‘in connection with the former. decision. The contention is that the ~— | 


- land inured to the State under the terms of the enabling act of June | 


20, 1910 (36 Stat. BT, 561) ; that the allowance of selection of other 


2 fend in lieu thereof was an error, and that such error does not operate: oe 
 to.divest the State of its title to the land in dispute because neither ; 
- the State nor the Federal officers had legal authority. to effect such — 


3 exchange. Certain decisions are cited in support of the principle _— i 
that acts of: public officers beyond the scope ‘of their authority. are 


null and void, Dad that ae a segsIone is not  pplicable to the. case oe 


| a hand. 
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Ta ne case: aie: officers were acting: wit che: scope. of ee ee Z 


; ay ena in: making’ the exchange, but.a mistake was-made.as to the’ = : - 7 e 


status of the land used as base. In a multitude-of transactions such =e 


> > : mistakes ‘will. occasionally occur, but: the Tegal title .passed. upon > : ere. 
i ~ consummation of the. exchange even though there. might. be equitable ta 
ee ground for reformation or revocation. of. the transaction in \ the: at ae 


oe, > sence of adverse intervening: claims. Ee ee 
a Certainly the State could. not: recover. nthe base Tand while. a holding eer 
. ‘the. tract selected in lieu thereof, even if. there were. no: adverse. claim mone ene 


: 2S to: the base.- The idea that. the. whole: transaction: was a nullity: is. cae 
Pig “untenable. ‘The State voluntarily. asked for the exchange. It: Tee oe es 
~~» cerved:- the land. applied. for in lieu of the base which was. relinquished Se 


to the Government,. ‘and for about. 15 years the. exchange. was.re- ; 
garded’ as a. ‘closed | transaction. in ae meantime Aer nights: ae 


| have intervened. © oe Bees a. 
‘The doctrine 67 res ‘judicata, or : Stopnal by" jolie clearly 


applies, as well as. the further principle that the Original ¢ cause: » Of ie 


action passes and i is. merged in rem judicatam. | ee 
The United States is not now in position: to offer the a tract 


to the State, and the latter has not shown that. it 3 is in Peso to | : 


return the. tract selected, nor has it offered to do go. 
_ Where a tract: has. stood of: record: as. s public land. | open to entry : 
thereof, ‘cortainly: a “foriher’ clean of that land she: has Gosd by 
and failed to take steps to correct his error in relinquishment, is in 
no position to interpose. a. belated objection. to. the detriment. OF: the. 
innocent adverse claimant. ee a ee ee 
The motion: Is 5 accordingly 
a ee ee ee ee “Denied. 





WITHDRAWAL OF LANDS ‘CONTAINING ‘HOT OR MEDICINAL 
_ SPRINGS—CIRCULAR 1 ‘NO. Bead AMENDED : 


Ins STRUCTIONS. 


| [etreular No. 1286) | 


| Duparreyt OF. THE Tee. 
: .. GENERAL. Lanp Ores, 


“Washington, D. Cy iF ait a! i, 1981. ase a i? 


| Recrsrnrs, ‘Usimn Srarns Lanp: Orrices;)°) > © 
| re | Curmrs OF Fre: Divisions: 


By Bredutive, order oP J uly 7, 1980 (No. 5389), every. “asittast:: a 
“legal subdivision of the public land surveys which is vacant unap- - — - 
Oi es unreserved. E pablie land. and contains a 1 hot. spring or a. ee ae 
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spring, the waters of which possess: curative properties, a all. ae ee: 


within one-quarter: of’ a’ mile: of every such ‘spring. located on un- _ a 


. ‘surveyed: public’ land,.exclusive of Alaska,’ were withdrawn from 


se . settlement, location, sald, or entry, and reserved for lease under the : oe 
_.\ provisions: of : the: sch of ‘Maren. By 1925. aa ‘Stat. a8) —— i a 


valid existing rights. : tae 
BOCs. nO regulations ‘amned:t in | pursuance ol aid: xeciive’ eaee: con- aes 
oa tained” in. ‘Circular No.' 1231; approved. August: 16, 1930. (53.-I. D. 


i 178); were amended. by: ‘departmental: order. .of- February. 3, 1981, ce i 


. _ by. substituting: the” following: ‘Parégtaph: 4 for. ee ae 8. of — | ie 
eran regulations : Wes we 


An applicant: to enter. or “select lands ‘situated outside oe a “Dational “tease os 


_ ih any State: must show that no: hot* spring: or other: spring “having: ‘waters: 


ae. Possessing | curative properties: exists, if it bea fact, upon any ‘legal subdivision — : 
 .of land. sought. to ‘be. appropriated, if surveyed, and. if unsurveyed,” ‘that. no. | 


= i Portion of the land. applied for is within an area of one-quarter. of: a maile from. _ 


such spring. Pier tae Sheri te te in te | : | oe | , 
: “You will ‘male. proper Re gne of this abendmient 3 in ones ‘that ; 
: it may. be considered i in connection with Cireular No. 1231, and with 


Sppheaons, filed. ae ; Bogie Ns 
7 : THs. @ Havau, Acting Commissioner. 7 


_ CHARLES ‘A. SON Er AL, 
| Decided Pebruary T?,. 1981 - 


Ratios’ Rienrs: OF War—Ort ‘AND Gas Laxps—Lmse—Srosany OF. THE 
7 INTERIOR—RULES AND REGULATIONS. gee seat, Pig WA AEA cae Ys 
~The act of May 21: 1930, ‘authorizes. he Secretary of ‘the’ Interior. to. lease 

~.. deposits. of oil and gas. in ‘and under lands. embraced in. railroad. or other. 
a rights of way whenever he shall. deem. it to. be consistent. with: the public 
_ interest and to adopt rules. and: regulations governing ‘the exercise of the 

-.. diseretion and authority: conferred: upon him by. the act which shall consti. 

oy tute a part of. any. application. or: ‘lease. thereunder.. ee ee | 


poe Rartxoap ‘RicHrs| or Way—Om AND Gas LaNps—Lmasie—ROvaurx Dison 4 


_ TIONARY. AUTHORITY OF THE SECRETARY OF THH INTERIOR. 


" ‘The leasing of: oil and gas deposits: in and under lands embraced in ialivend ou es 


_ or other rights of way for the prevention’ ‘of the drainage of those deposits —_ 


by the operation. of wells on adjoining. lands. with the consequent. loss. of : . 
royalty. to which the Government ‘is entitled is an exercise of the discre 


or tionary: authority | conferred upon ead Secretary ot the Interior by the: act _ 
2 Oe. May 21, 1980.. Se? peueeied a atoun | , oF 

sa RATEROAD Riot or Wax—On.- AND: Gas ‘Lanps—Lmaam. - | | | | 
| ‘An’ oil and. gas. lessee of a. tract of public: land crossed. — a railroad: or. nee a 


right of way granted prior to-the execution of the lease acquires, no rights — 7 | 
to the mineral Aeostts in: or under the ; Jands embraced in ‘the: Tight of A 


ag ee 


: follows: 


ee 58) a. “pacisions: OF THE. DEPARTMENT: oF THE INTERIOR a ee 


vs “Wasor, Soerebary ‘ ce a ae ee 
~---Gharles AL Son. aad Chawla s. rail. ad thes Wellington ¢ Oil ‘Gott: : ee 
a pany; Ltd:, have appealed ‘from an ‘order: ‘by tk oe hes 
_. General” Land: Office‘ dated December 9, 1930, requiring Antetesied » SP 
: parties to make bids under the ‘act of” ae 
yee The Sunset Railway Company filed: application. on. July 99, 1930, age 
ee tinder: the: ‘said act of ‘May 21, 1930; for an’ oil and: ‘gas’ lease ‘on’ its oe 
: right of way: ‘under ‘the act: of March 8; 1875. (18: Stat:°482),‘on the 
NEI Sec. 8, Te 11-N:, BR. 93: W., S.B. M,, California. “Pursuant'to 
: regulations: (Circular. No! 1994. approved July 3; 1980, 53:1; D. 137 Via te 
under the: ‘said: act. of: May: 21, 1980, the. Commissioner: called upon. et a 
io the railway company: and the. parties interested in oil and: ‘gas’ ‘leases — Re 
on said NEY, to submit offers or bids. The original oil and: gas lease. pee 

of said NEY, was isgued.to-Charles A. Son ‘and Charles $: Crail, who: > 

‘14 NEY, 'to the Wellington Oil Conipany, Ltd, Ls. ae. 





fay 21, 1980 (46 State373)!. 













have assigned the S/ 
and the SEY, NE VA, to the Doyle. ‘Petroleum | Corporation. »: ee 
~The biomes of ae ee the i stomecicin oe are stated a as 


ae That ‘the: ie velopment of the ‘gad ‘igi of” “way is “not necessary, ‘to. Giieet ee 


ae or iia ds Ainage,. or ‘threatened: drainage, of the oil and ‘gas deposits from 


f: way. and: ‘consequent: loss: of royalty to. the - Governinent Ahxough 
i nt on: adjoining: or. nearby lands. 3 eget 

ae That. the leasing, of ‘said right. of way. is. . contrary: to. ‘ana i opposed to. the 
best. interests Of the United States. ‘Government in. that at creates. competitive 
drilling. on. land now ‘covered. by the aboy é-numbered lease, and is. contrary to 


7 the. announced . policy. of ‘conservation ‘being’ advocated ‘by: the Secretary of: the .. 
Interior: to: the oil operators: in the. State ‘of California,: and in par ticular in that eee | 
section: where. the said land: is. located, to-wit; “Mavleops: Flats Field, An: the be oe 


county. of Kern, ‘State. of: California. 


8. That. the said. action of the Gominissiones of the and Department j is ele i 
_ lative of. the constitutional. rights” of ‘this’ ‘appellant, in ‘that: it seeks’ to. take ae 
oe from the said. appellant: rights granted to it by contract anitedating the passage, OP oe Nate 

Of the act under which: itvis pr oposed: to. grant the: said lease. § Ee ee er 
| Itis stated that the Wellington Company has beads in. n possession oe. oe. 
os the: property. for several years and has drilled thereon four wells, of — a 
| which three are now. producing; - that said. wells are ample to produce 
all the oil and” “gas contained under the entire 40 acres; that. addi+ 8c 
tional: drilling on the right of way ‘would be detrimental: tothe ap- 
A _ ~pellant: company and to the. Government, and would be wasteful es 
and in conflict with the department's: oil conservation policy; that ~ Se 
|. the lease which has been issued’ gives to the appellant company as 
on assignee all the oil'and gas under the 40 acres; that the right-of way 
across the ‘property carried with it only’ re solely. the use of the. 
| surface rights “ for’the. said railway right of way; » that the lease 


was. = secepted, exploration: was thereon made, and. Taoneys: were ex: a 


© Commissioner of the 
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a mee : pended by. the STeaead: and the assignee, relying. upon. the. conte: : oe 


= which-granted, to them all- of the oil and gas under the 40 acres; and — | 


that the said.act of May 21, 1930, could not, under the. Constitution ee iz 


ape of the United States, deprive paid. lessees and: the. appellant. company — 


core of the rights | of, contract oe them by: the United States Govern: _ 


| ‘ment. aa a 
cars, Son and Crail ‘contend 3 in Ghee ay thst ine railway. or paw. : oe 
” 3 i HAE no interest: in the oil or minerals under the right of way, because > : 
SS no exception of the right of. way is made in the lease; that: the act aca 
ce of: May 21, 1930, was not meant to apply and. does. not apply to 


rights of way nice: the Government owns the adjoining lands. on 


tie both sides thereof; that said act can have no retroactive effect on 
— lands. under ‘Tights. of way which have already. been leased by the 
_ Government for the extraction of oil and gas; that the order of the - 
we Commissioner does not recite that “ the Secretary of the Interior has — 
determined. that. development. of the right of .way is. necessary to. 


offset or prevent drainage or threatened. drainage of the oil and gas 
deposits from the right of way-and consequent loss of royalty to oe 
- Government. through operations on adjoining or. nearby. lands,” 
required. by paragraph 1. of the. regulations; that. the-. ee 
parties should have been notified and. given. opportunity to be-heard; . 
and that. there is here a real controversy between the Goverament 
‘andthe lessees which can be determined only, by, a resort to the 
courts of appropriate jurisdiction. aes -_ 
The right. of way involved was. prunted in 1901. The ‘oll ad: eas | 
lease was: granted : November 7, 1929. A statement. is found in the 
record that mineral rights in the quarter section have been: privately 
claimed since 1908, but there is no. allegation that. any right o or claim 
to minerals aniedated the: approval of the right. of 3 way. 
The grounds of appeal of the. Wellington. Company. will first be 
considered, and each ground will. be taken-up separately... 
1. The ae act of May 21, 1930, authorizes. the Sasretaiy ot: the 


os Interior to. lease deposits of oil and. gas in. and under lands embraced. a 


: in railroad or other rights of way, “ whenever he shall. deem it to be 4 


oe consistent. with the. public. interest.’ 3. “Tt. also. authorizes. ‘and directs - 
7 the Secretary “ “to. adopt rules and. regulations governing the exercise | 
of the discretion. and. authority. conferred by this. act, which. rules 


a and regulations shall constitute a. Part, of any: epplication 0 or: Tease 


= F : hereunder.” - git 
- The first: section of the roglatons of J July 2 3, 1930, under said : act, ct eS 


7 : : reads as. follows :. 


fee. - Leases will ‘be issued only for rights of: way through the > geologic structure -. 
= of producing. oil or gas fields. 


No lease will be authorized until the Socr as of ie Titariog hag determined | 


| | ae that cen epinene of the right of way is necessary to offset or prevent drainage = _ | 
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2 ne or threatened diainaze’ of the oil. ane gas. =depantias from: the ent of way. ‘and ue 7 : 
| consequent - loss. of royalty to: the Government, through operations on. adjoining. oe 


or nearby lands:. 


ae a Bs: drainage ‘through. wells on Jands. leased oy the United States at a royalty : pan ais 
ae of not: less than. 12% per cent ‘does. not. cause loss to the Shliaeyelc leases Vee en eke 
is not. be issued for. rights. of way through | ‘such leased : lands. : s > 


Any lease. will be. limited in area to such part or parts. of a ight of way ne 


wee a as are. affected by. drainage or threatened drainage... 


to The. appellant. company. pays a ‘royalty of:5. per cent: 7 it: me ae 
7 tually. admits that. it: contemplates | draining . call oil. and. gas: from: ae 

the right of way- across. its. subdivision. “The: ‘Director of the Geo- 
logical. Survey. reported - on” ‘November’ 19; 1930, that: the. right of. c ae 


‘way was:affected by drainage through, producing. oil wells on. ee , * 


- jJacent land, and on December 2, 1930, the Secretary of the Interior . ae 
- approved a ‘recommendation by the Commissioner: concurred. in by. oe 


| ie the Geological Survey, that the Sunset. Railway Company | and. the ae 


- lessees of adjoining lands. be given opportunity “to. submit. bids. or. ae ~ 
~ offers for the oil and gas. deposits:i in the railroad right of wayinthe:> 


ae said’ land» according to Sec. 3 of the act of May 21, 1930, and. the 2 
ae regulations thereunder.” Iti is clear that the: Gaverninent's is “suffer: be 


a, ing loss of: royalty to which it holds that: it is: lawfully entitled and. cere 
that. this had been: determined before the Commissioner's s order ies | he en? 


isstied . 2!) feo ors - 
Qs: With the ae ‘act of + May ¢ al, 1930, in. effect i nee is. net Spent 


Ee why the appellant. company, or any other lessee, should be permitted : : 
-. to drain oil from the right of way: and: pay: merely a royalty of Sper a 
cent when the. Government. is entitled ‘to more and. can. obtain a 


. - royalty of 12% per cent or more. The appellant. company has said ee 2 ; 
ve nothing. of suspending production on its lease. Hach lease under the 


said. act of May. 21, 1930, will contain the following, « condition bs (Ban fe ae ey 


- : (2), section 2, lease form, circular No-. 1294): 


| ‘The lessee agrees. within 30 days from delivery of executed lease to. ce ; ee eae 
a with’ ‘reasonable diligence to: install” on the leased. ground a standard or. other 7 - Le 
efficient drilling outfit and: equipment, and. ‘to. commence drilling, ° and. to. drill me 
ek _ and produce only. such ‘wells as are. necessary. ‘to offset drainage from the lease- © cae 
_ hold through wells on adjoining. lands unless and until authorized in writing ~~ 
: by the Secretary of the Interior to drill and produce: wells in number not greater ee 
Ga 7 than the. number: of 40- acre: tracts. or. lots. ‘crossed: by. the: right of way. ee 


Te: can not be said that? any competitive drilling ds: ihiveateried? ior: _ 


of coilteniplated: The drilling of necessary offset. wellsis ‘required of | Ly 


every. Government lessee’ when. the: ‘draining. of oil. or. gas. from the. — Cee 


ne ~~ leasehold. through wells on. adjoining lands, even if these. be leased a 


— from. the Government, causes loss of royalty to the Government. ee 
The appellant company may. offer. to pay.a. compensatory. royalty one 
2 for the extraction of oil and ee in or. runder the aca of f way. y through oe oe 


- 18607-—-382—vor, 5818 
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s yells 07 on: vee own lend: and if it-obtaing such agreement a can ‘init = of 
: - production | from ‘its’ Tage: and. thereby Linalt for’ the present, ‘the | ae 


a. amount payable i in compensatory. royalty. ee 
8. While the.lease granted describes the. ae of ‘the. NEU said 2 


— Sad. 8, the railroad. right-of way was granted: and: was” of record: long. ; - 


< - bofdre any mineral rights in- the land were ‘asserted. ~The oil and:gas. 


es Tease and the portion thereof’ assigned to the ‘appellant. company a 
oe were: subject: to the right of way. “The land embraced inthe: right ae 
of way and the mineral. deposits beneath the land ‘do not in any: way 
belong to the oil. and. gas lessees. In: the. case of Rid. Grande: eg 
— Rathoay Company v. Stringham (289.U. 8. 44), the Supreme Court 
of the United: States held: that the right. of way granted ‘by. the.act-of 
March’ 8, 1875, supra, was a: limited: fee.” ~The court, — throngs, Lo ee 





o fa Tustice Vani Devanter, ‘said (p. 0 alae pe 


“The right of way Pa anted’ by this and similar ‘acts igs. ‘neither a mere ‘easement, ae 


aa nora fee simple absolute, ‘put: a ‘limited fee, made’ on. an. implied ‘condition. or 


-.-peverter. in. ‘the event. that. the company. ceases: to. use or retain the land. for. 
_ the purposes for ‘which. it is: ‘granted: and . carries with it the incidents. and” oe 


remedies usually attending the fee. = ee eg, ee 
. In this. connection. see. the. case: sof Windsor Remon. and: Oma 
Company v. Miller. (bt L..D. 27. and 305),. and the cases. therein 
cited. No right of any kind legally belonging to the appellants.y will | 
be affected by leasing the right of way to the railway company. 
<The lessees of adj olning lands have been notified and given. oppor- 
tunity to make. offers or bids as. provided in the act: of 1980. They 
- had no voice in determination ‘of the: ‘question. whether. the land.in | 
‘the right of way. should be offered in accordance with said act.. The - 
department does not find that there 3 is. any: Ce for litigation i in 


a" the: ‘courts. 


The Commissioner ’s ruling i is. | ry on ihe a tee oe ee 

| Affirmed, 

ce, HL. WALLIS — ee 7 
“Instructions, February 18, Z 931 


Br “ Stock -Rarsine Houtnermap—-Apprtt0N at.—Rusionic—IMRovemmnrs, 
_ Section 4 of the’ stock-raising homestead act: differs from section 5 of that. act | 


Vestern 


in. that. under the former section the general provisions of the homestead —_ 
_ law as to: residence. either. on the original or on the additional entry must te 
be. fulfilled while under: the latter section the Fequirements 2 as. to Uaproye ass ; 


. “ments only ‘must be met. neta aN 
os ST0oK-Rarsine Honma Apprirowat—Cosaiutamion-—Rusiom ci. 


To perfect ‘title: ta ar additional . entry made under section 4 of the stock- 7 = 
raising: homestead. ‘act based. on a commuted’ original entry. the entryman ee 


- ee ‘aust BROW "compliance with the law as to residence for a. period. of three ; : : 
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years Delther On: “the: spetteeted: original: entry: if, owaeehint thereof” ope’ i oe 
_ eontinued. during t that time, . OF, partly on. the original, and L Dey on.. we NS aa ae 


: additional entry. 


ae sang Assistant Ooinmnibieionen Parr ott tof the Gund Tani 1 Office 40: eG 


” the: deagister; iE Hote Arizona, Approved, ay Assistant eee a - aus 


E dwards: 


- October” 18, “1998, “ Satiford: E. “Wallis. wiade siciar eked a ee 


ce . entry, : ‘Phoenix 063965, under: section 2289, Revised. Statutes, for. SEY, ie 


Swi, Sec. 38, T, 12. S., ‘R..12 E., G. & S. R. M. , containing 40° acres. : hn ee 


: : i On October a1, 1999, ‘he made homestead’ entry, Phoenix 064022, ago oes a a 
an additional. under Section 4 of the stock-raising law: for SY, Sih eee 
NY, Lots 1, 2, 4, ‘See. 23, T. a 8, ‘R. 10 E,, Ge & 8. R. M,, Arizona, en os 


= containing 601. 76 acres. si 
~The claimant’ suibroiéted goininutation i proote on ‘Hie “origina ee : 
August 25,1930. Pursuant to the request of the chief of field division 
the issuance of cash certificate was. withheld. to await field investi: 


gation. and report. Accordingly, the proof. record. with an. applica- - 
tion for a reduction in the area of cultivation was transmitted to. 
this. office. A favorable. report. with respect. to the proof was made 
by the chief of field division J ass 12, 1981, with recommendation 
that the case be: clear-listed. 3 | 


~The record shows satisfactory ciple vith the ia ae com- 


mutation proof as to residence. It.is made to appear that due to the 
arid character of the land only a small area, of the entry, about 70 by 


_ 40 feet, which 1 was used for; a garden, was cultivable. “As the facts dis- - iS a a 
~ closed. appear. to. merit. favorable action, the area of cultivation is 
hereby reduced. to that. shown: by the record, ‘The proof. has: been Ea 

found : satisfactory in other: respects | and warrants issuance of cash 

' certificate upon payment. of all, sums due, and i in the absence of other Cae a 
objection. | ma 

Tt was. developed nee this. ccarinehon. in: the: field j in thie case a ea 


| . | Wallis and a number of other homestead claimants were under. the... 7 : a if 
See impression, due to advice which it is stated they received from. attor- _. 


. “neys, and from clerks: in. your ‘office, that a person ‘can. make entry eae a 


under | section 9289, Revised Statutes, for 40. acres or other area, per- - oe 


mitted by. this gection: and although commutation proof i is submitted OO Bea 


; on. such original entry. with only 14 months residence, an additional a 


= entry based. thereon. under section. 4. of the stock- -raising law may be ox — 


oa _ thereafter perfected without further residence at: any time after the a ; : - : 


a peyeeed stock raising: improvements are made. 


Tt is probable that the. claimant. herein. would not have submitted Pe. 


as i be necessary i in 1 order to ‘submit: satisfactory proof. on his additional ees 


ee ae entry. 
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“Section 4 of the stock- -raising homestead act provides 
“That any. homestead’ entryman of lands of the character herein described wi 


i sy has. not. submitted final proof upon his existing entry shall have the right. toes, 
enter, subject to. the provisions of this Act, such: amount of lands- designated for = 


. entry under: the provisions of this Act, within. a ‘radius, of: twenty. miles from 


said: existing entry, as shall not,. together. with | the amount embraced” in. his | 
original entry, exceed. six hundred and forty acres, and Tesidence ‘upon. the. 
ae original, entry shall be credited. on both entries * * *% 05 ee 


Section 4. of the stock-raising homestead act, provides— 7 | 
oe ‘That the commutation provisions i the homestead laws shall not apply | to oo 
any entries made under this Act. Pe ares CO op it Sn ee | | 
pave cs ‘Under the regulations of the Sapastaasiit 6 as set forth 3 in par aragraph a 
- ; Pista ‘Circular No. 523 (51 L. D. 1, 6), it is required that— ae a 


On submission of: proof on the additional entry claimant must. show. Sedidence | - 
a. on one. of the tracts to the extent. ordinarily required, but will be’ entitled LO 
eee. credit for residence on. the > original tract before or after ‘the. date of the agg = & 


a aona entry; el ries | : 3 , 
| - Section 4 of the stock-raising law doutemplates ‘full eoinjplianca: 
with the general provisions of the homestead law as to. residence, a 
either on the original or additional land. ‘This section differs i in its | 
- requirements as to ‘residence from section. 5 of the stock- -raising law. 
The latter section provides that. after an original entry has been per- 
fected additional entry may be made if the claimant owns and re- 
sides. upon the original perfected entry at the time the additional 
entry is initiated, and that such additional entry ay be. perfected | 
by meeting the requirements as to improvements only. Tn a case of 
this kind itis immaterial whether the original entry was “perfected 3 
under the three or five | year homestead. law “or commuted. | 
To permit a claimant to perfect title to an. additional entry under | 
section 4 of the. stock- -raising law after commutation proof on. the . 
original entry with only. 14 months residence would be a clear eva- 
sion of the law. You will therefore in all Cases. eject, subject. to 


| appeal, the final proof submitted on such an additional entry, based. 7 ie 


on a commuted original entry, ‘unless, among . other things, three 
; “years: compliance with the law as to residence" is shown on “the ‘per- 
‘fected original. entry if ownership thereof be continued during. that _ 


. time, or partly on the original. and. partly on the additional. claim. : 


_ Advise the chief of field division of this holding and’ ‘give same as — 
— much publicity as possible throughout your ‘district ‘and also ‘advise . 
Wallis, that if, in view of this holding, he should desire to withdraw _ 


ais Bee eg 


-_ his commutation ‘proof he is at liberty. to do'so. .If no withdrawal . a 


- is filed or other action ‘taken within thirty days from ‘receipt of ws . 


| notice. you will i issue cash certificate as above instructed. 


“Attention is directed to paragraph 20. () section 3 at. bottom. of : 7 — 


= a page 11, Girealar No. 541." 
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. “RIGHTS oF ‘WAY: OVER PUBLIC ‘LANDS. AND RESERVATIONS FOR | 
i ~ CANALS, DITCHES, AND RESERVOIRS AND USE oF RIGHTS OF 
Way FOR VARIOUS PURPOSES | ee 


| Reautamons 
| [Cireutar No. west ca 


| Devanrenr OF THE Dieta Ds Me seule 


Ganerat Lanp Orr ICE, ye oF 5 ee 


| Washington, dD: Gos Habruary 2 a1, 1981, 


“CANALS, DITCHES, AND. RESERVOIRS 


4 Coneral statement. Sections 18, 19, 20, and at oe fine ae tot: aa, 
ae approved March 3,.1891. (6 Stat. 1095), entitled. “Anact 
to repeal timber-culture . laws and: for other purposes,” grant:the 
right of way ‘through: the public lands’ and ‘reservations of the = 
- United States for the use of canals, ditches, or reservoirs heretofore i eg 

Or. hereafter constructed ‘by corporations,. individuals, . or assocla- 
- tions of individuals. If the right of. way, is upon.a. reservation.not oS 
within the jurisdiction of the Interior Department, the application — 


A - - ‘must be filed 3 in: accordance with these: regulations, and! ‘will: be: Babes 
-- mitted to the department. having: jurisdiction. aa map and” field 


notes: of the portion within any. reservation, except. in. ‘the’ case of oe 


ee ‘national forest, ‘oust be submitted in. addition to the duplicates Z 


a : required herein. “Al maps and field notes. noust - conform to. the | | 
= provisions ‘of: this. circular. | eee : 


| The sections above. noted read as follows: : -. we el s, 
> Sho. 18. That the right of: way through. the public: Tande: and: reservations: ot oes 


. | = the United States is: hereby. granted: to. any canal. or. ditch company. formed. for: a 


the. purpose: ‘Of irrigation, and duly. organized. under the laws of any. State. or : 
Territory, which ‘shall have filed. or may hereafter file with the Secretary ee 


the. Interior. @ copy: of: its - articles of incorporation and’ due - ‘proofs: ‘of. its 


- _ organization: under the samé to the”extent of: the ground. oceupied. by’ the 


water of the reservoir and: of. the canal and its laterals, and fifty: feet. on each? 2° OY 


o side. of. the. marginal limits thereof ; also. the. right to. take. from. the public 4 


lands adjacent. to. the: line of: the canal. or ditch, material, -earth, and stone eng 

necessary for the construction. of such ‘canal or. ditch: Provided, That no 9 

 such‘right of way. shall. be. SO: located’ as: to interfere with: the. proper occupa- ie ee 
tion. by... the Government’: of: any: such - reservation; : and: all: maps: of: location. _ fel hs 
~ ghall be: subject to the. -approval of.the department of the Government having Daath - 


7 jurisdiction: of. ‘such: reservation, and the: privilege herein. granted shall, not. ~ 


. be construed: to. interfere. with the’ control of water for frrigation. and other. ee, 
wat purposes’ under. authority. of ‘the respective States or Territories. . x 


Seo. 19, That any canal. or ditch company desiring to secure’ the benefits: of” 


this act shall, within twelve months after the location of ten miles of its canal, ied a? 





1 This: isa revision of the. ‘regulations of June: 6,. 1908. (36 L. D. 587 , with the amended : Beate | 


- regulations which have been eapproved 1 in’ ane interim substituted for those they have super: 
7 eee : Bash gene FE ae Se = 
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- a pyelve. ‘months. after the. ‘survey. ‘thereof by the United. States, file with: ‘the ps e : 


“register of the land office for. the district where.such land is located a. map i 


of its canal or ditch and. reservoir ; ‘and upon: the. approval théreof by the 


ms Secretary of the Interior the same shall be noted upon. the plats in. said- ae 


- office, and. thereafter. all such lands over which such. rights of way shall pass 2 


shall be disposed. of subject. to’ such right of. way. Whenever any person or. - 


- corporation in the construction of any canal, ditch, or reservoir injures or 


damages the possession of any. settler. on. the public domain, the party com-. — 


-— mitting such. injury or damage shall be Table to ‘the party: injured _ tor such.’ oat 
me injury, or damage. ins 


| Src. 20: That the. provisions. of ‘this act: shall sonia to all: canals, ditches, or. 
"reservoirs heretofore’ or. hereafter constructed, whether constructed by corpora- 7 
tions, individuals, or. association ‘of. individuals, on the filing of the certificates = 


- and maps herein. provided for. if such ditch, canal, or reservoir has. been “Or. 


-ghall be constructed by an individual or. association of individuals, ‘it shall be. a 
_ sufficient for such. individual: or association. of individuals to file with the ‘Sec-— oy 
retary of the Interior and.with the register of the land office where said land — 

> is located. a map of the line of such canal, ditch, or ‘reservoir, ‘as in’ case of a 


corporation, with the name of the individual. owner or owners thereof, together 


rae with the articles of association, if any there be. Plats heretofore filed shall - 


have. the benefits. of this act from the date of their filing, as. though filed under 
it: Provided, That if any: section | ‘of. said canal or. ditch shall. not be completed 
within five - years after the: location’ of: ‘said’ section the rights herein. granted 
: shall be. forfeited as to. any. ‘uncompleted section of said canal, ditch, or reser- 
_ voir, to the extent that the: same is not completed at the date. of the forfeiture. 
- SEO. 21. That nothing in this act. shall authorize such canal- or ditch company — 


to occupy such right. of way except for the purpose of said canal or ditch, and - 


then only so far. as may be bapa aaa oe for the construction, maintenance, and. 
care of said canal or ditch. Oe Gee oS ae | : | 
+ Material on ‘adajeont Tone The word | « aiusant ” as else in 
section 18 of the act, in connection with the right to. take material 
for construction from the public lands, must. be construed according 
to the conditions of each case (28 L. ‘D. 439). ‘The right extends 
only to construction, and no public timber or material may be taken 
_ or used for repair or improvements. (14 L. D. 566). These decisions — 
were rendered under the railroad. right- -of-way act, and are yi sale 
| to this act since the words are the same in both. : a 
8. Other uses—(a) Public purposes, ete., suboidany to main _ pur 


- pose of irrigation.—Section 2 of the act. approved. May 11, 1898 (30. - 


_ Stat, 404), entitled “An act to amend an.act to permit the use of the | 
right of way through. public lands. for. tramroads, canals, and. reser: 


--voirs, and for other purposes,” authorizes the use of rights of way se 


ao “granted under the act of 1891 for purposes subsidiary to the: main 


7 puree of irrigation. The language of said section is as. follows: | a 


| Src. 2. That rights of way for. ditches, canals; or reservoirs heretofore’ or ae 

. ‘heréiafter: approved under the provisions: of sections. eighteen, nineteen, twenty, . 

ek and twenty-one of the act entitled “An act to: repeal timber -culture laws, -and— ae 
tor other. purposes, - approved March third, eighteen: hundred and. ninety-one, Se Pan, 
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mo may. be: used for } purposes. of a apie nature; and, said righty of way may be a eee 
- used . for purposes of. water’ transportation, for domestic purposes,. or for: the: 


. | dee oma of: power, as: subsidiary. to. the main purpose. of: ‘irrigation. 


os BY Dréinage. —Bys an act approved March 4, 1917 (39 Stat. 1197 ae ge 
section . 18 of the said act’ of March 3,.1891,.was.amended so as to. 
_ provide for. drainage. as well as irrigation, and section 2 of the said 


7. act: of : May. ‘11, 1898,..wasamended so as to make the” other uses. face Oat 


on authorized by the granting act of March: 3, ‘1891, “subsidiary: to the: ee 

a main purpose of irrigation or drainage.” he Agee 

he ~ (a)? Ditch riders? stations. —An act. eiikitled: rye act’ to ee Gee... 
| en to permit the use of the: right: of. way through’ the public lands ~ ee, 


- for. tramroads, canals, and ‘reservoirs, and. for. other purposes,” : 
apptoved March 1,'1921 (41 Stat. 1194), reads: ee 


That. in addition. to the rights of. way granted by ‘sections’ 18, 19, 20, vou my, 


ee st of the act of Congress entitled “An act to repeal timber-culture laws, and. a _ . | 
for other purposes,” approved March 3, 1891 (Twenty-sixth : Statutes, : p. 1095), se 


., ag amended. by. the act of. Congress entitled “An act to amend: the irrigation gees 


| act of March'8, 1891 .(Twenty-sixth Statutes, p.. 1095, sec. 18), and. to amend 


section 2 of ‘the act of May 11, 1898 (Thirtieth- Statutes, p. 404),” approved) 


: March 4, 1917 (Thirty- ninth. Statutes, p.. 1197), and,. subject. to. the conditions Vile ee 


and restrictions therein contained, the Secretary. of the Interior is authorized ae : | 
to grant. permits or easements for. not to exceed five acres of. ground adjoining ee Dae eae 
the right of way at each Of. the locations, to be determined by the Secretary. 


: of the interior, to. be used. for the erection thereon of dwellings or other build- 


-. ings or corrals. for the. convenience of those engaged. in the care and. manage- — 


ment of. the works. provided for by said acts : Provided, That this act shall not . 
= apply, to lands: ‘within national forests. | | : 


ahs ~ Applicants for. rights of way nae ae aaendients ‘will ie gov- og: - 2 . 
~ erned. by the regulations set forth in this circular, in so far asap- =. 
: plicable, appropriate . additions being made to the forms. on. the cs 


“maps therein prescribed so as ‘to include this amendment. 


(a) Additional right of way: —An act to amend section 18 bat the 


a ccigation act of March 8, 1891, as amended by the acts: of March we 
4, 1917, and March 1, 1921, Care APPrOved. May.2 28, 1926. eae Stat. : 


_ 668), reads: a | ee 
z, Src. 18. ‘That the right of way. through: the public Tanda: and reservations of - : rk 
the: United States. is hereby. granted. to any. canal ditch company, irrigation. i" 


. OF: drainage. district formed for the purposes (of irrigation or ‘drainage, and. 


- duly organized. under the laws. of any State or ‘Territory, and which. shall. i ane 
have filed,-or may hereafter file, with. the Secretary. of the Interior a copy. 

Of its. articles of. incorporation. or; if. not. a. private corpor ation, a copy of the — eee ae 
<s law. under: which’ the same is formed. and due: proof. of its or ganization under Mone eee 


. “the same, to the extent. of the. ground occupied by the water of aby reservoir.” tage 


: and of any canals” and. laterals and fifty feet on each. side of the. marginal | 
: limits thereof, and, ‘Upon: presentation of satisfactory Ee By the “ap- Ere 


8 > See: Circular No. ‘757, approved. May 16, 1921 (48 ioe ‘D. 113) —Ha.. .. ee 
a See Cireular No. +1076, Approved pane 8, 1926, gu L.. ‘D. 485), —Ea. : =< , 


At 
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By A ‘otha such | ‘additional right .of way as the. Secretary. of the Taterior’ may: ae 
"deem. necessary for the proper operation and maintenance: of said. reservoirs, = 


. canals, and laterals; also. the right to take from: the public lands adjacent to 


ae ; ~ the line of ‘the canal. or. ditch, material, earth, and stone necessary for the 
a! ks construction of such canal. or ditch: Pr ovided, That no such right. of way shall 


be so located. as to interfere with. the pr oper occupation of ‘the’ Government 


ne of any such’ reservation, and all: maps of location: shall be subject ‘to the ap- 
~. proval of the department of the Government. having. jurisdiction. of such 


a reservation ;..and the privilege. herein: granted. shall. not: be construed. to in-— are 


.  terfere with the control of water for. irrigation. and, other. purposes under pth 
yin _ authority of the respective States. or Territories. dec 


Tt will be noted that’ this. act authorizes ight 0 of: way; ‘if ne bay - 


i additional to the 50 feet, granted. by. the act of March 3, 1891 (260 | 


a ‘Stat. 1095)... To obtain: such additional right - of way, explanatory 


showing must accompany the application, ‘This should consist of — 


i an, affidavit. by the. applicant’s . engineer or. surveyor setting forth , 
_ succinctly the extent. of. the additional right of way. required. and 


ot filed. .. os 
hs Oe Wane: of phan The right: cated 1s. enor in ere maak of a | a 


_ the necessity therefor. The additional. right of way should: also. 
_ be shown graphically by lateral limit. lines on the map filed in con- 
‘nection with the application. ‘Tt additional right of way is. wanted 

only for portions. or, sections of the reservoirs, canals, ditches, or. 

laterals, the termini. thereof. should be fixed. by engineer: S SUTYSy 
| stations in addition: to: the lateral limit. lines. 

4: Control of water --While these’ acts. ‘pranti tights: of5 way over 
the public lands necessary to the maintenance’ and use of. ditches, 
canals, and reservoirs, the control of the flow. and. use of the water 1S, 
so far as these acts are concerned, vested i in the States or Territories, 
the jurisdiction, of the ‘Department of the Interior being limited to the 
approval of. maps carrying the right. of. way over. the. public lands. 

If the right of way applied for under these acts in any wise involves 

- the appropriation, of natural sources ‘of water’ ‘supply, the damming | 

of rivers, or the use of lakes, the maps should. be accompanied : ‘by 

- proof that the plans and purposes of the projectors have been regu- _ 
larly. submitted and approved i in accordance with the local: laws or 


ie customs governing the use of water in the State or Territory in 
which such right of way is located. No general rule can be adopted — 


. ae regard to this matter. Each case taust rest a the Showing 


— ont of lands, but is a base or qualified fee, on an implied. condition i. 
of reverter in. the event, the grantee ceases - retain or use the land. 


_ for any of the purposes authorized by the granting act. All persons 2 


settling on a- tract. of public land, to part: of which right. of way | 
 has- attached. for a canal, ‘ditch, or reservoir, take the land subject: 


| | to such right 0 of way, and at the total area of the subdivision entered, se 
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2 there, ‘Sonat no ‘authority, to. ake deduction 3 in cane: cases. Te = a ae 


ae settler: has: a valid claim.to land existing at. the: date of ‘the: filing i 


S08: the map - of: definite. location, his right. is superior, - and. hes 48 0, 
. entitled to.such. reasonable measure of damages for right-of way as Gee es 
_. -may: be: determined upon by agreement or in the courts, the question an 
-being- one that does-not: fall within. the: jurisdiction. of this depart: = 
ment: Section-21 of the act of March 3, 1891, provides thatthe: 2.02 
grant of a. right: of: way for a canal, ditch, or reservoir does not neces- 
| sarily. carry with it a: right, to use. of land: 50 feet on each side, but ee 
. only such.Jand.may be used as is: necessary: for construction, maine. 


tenance, and: care of the canal, ditch, or reservoir. The width i isnot. ae 

a epee  .u % i oe 
ih ens Right of: way: through. wabooak 1 pirsete a Wilieneyen a “gant. af te 

| way. 1s: through 2. national. forest, the applicant must enter-into such at ey 

stipulation and execute such Tend: as the Forest Service may:require 9 


7 ‘ for the. protection of such. national: forest. No construction. will be 


allowed in a: national forest. until: al. application. for: right. of. way oe ae 


a é has been regularly filed. and approved by the Secretary: of the In- ie ea 


terior, or unless Peo for: such: construction” work has. been ae 

a - specifically given. ea je oe 
ae Right of woy Girouah ere ined i i _it ne oon of feo - a 
es way is through Jand within ‘a proposed. national forest, the ee ee 


cant must file the following stipulations. under seal: 


(a) That the ‘proposed. right-of way 1s. not so Tocated a as to’ nae a es 


_ - fae. with the proper ital and” use! of the reservation by lio: es 


a Government. | CAME ta 
. (b) That the applicant. vill we no 5 tmabor oma ihe x reserve e outside ons 
ie lis right of way, and will. remove no timber from the land within ~~) 

- the right of way except such as is rendered necessary for the proper saat 


in use. and enjoyment of the privilege for which. application is made. a 


- .(e) That. he will remove from the reservation, or destroy, under aes | 
eae such. safeguards as may. be deemed necessary by, the General Land ee <a 
. Office, all standing, fallen, and dead timber, as well as all tops, lopsy. (oe 2 


_... brush, and: refuse cuttings on the right of way, for such distance on oie 
~~. gach gide: of the central: line as may be. required by the: General Land <es 


Office to. protect: the forest from fire. 


4 (dy That. the: applicant will furnish free of aiatas ei ree oe ! 
in men and material: for fighting fires as ; may be spared: without: pees! 
_ > serious injury to the applicant’s business. | : re 
-. (e) That should any portion of said right of way ote included 3 in ae rae 
‘national forest, the applicant: will build new roads, trails, and cross- 


a ote ings; as: ‘required by the Forest Service, in case any roads: or: ‘trails. Ae ae 


are destroyed or. inteprented: rue construction. ee or flooding pious ee 
ae i said oe of less : 2. 2 eee - 
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The ‘applicant will coi be required to give bond’ +6: be ne 7 


Fe iby the Commissioner of the General. Land Office, stipulating that the : . ‘e 
-United ‘States will be compensated. “ for any and all: damage to the - 
public lands, timber, natural curiosities, or other’ public property oo 

such. reservation, or upon the lands of the United States, by reason 
of such 3 use and occupation of the reserve, regardless of the-cause or 


ie circumstances under which such: damage may occur.’ A bond. fur- 


a : : ~ nished | by any surety. company that has complied: aN the provisions - < . — 
. of the act of August 18, 1894 (28 Stat. 279), will. be accepted. “The =. 
amount of the bond can not be fixed-until the application has been. 


oo : - submitted to. the General Land Office, when a form of bond. will: Pe a 
| furnished and the amount thereof fixed: Peer 
“8. Right of way parily on ungunseded: lain eG hale ditches, S _ 


2 C reservoirs lying partly upon unsurveyed. land can'be approved: if the... o 


application and accompanying maps and. ‘papers conform. to. these oes 


Pan regulations, but the approval will only. relate to that portion. travers- 


ing the surveyed lands. or right of: ey, ee on. } unsurveyed 


- land, see sec. 18.) - a 
" Sere Application: by cede. An iieienorated, company rete 


ing to obtain the benefits of the law must file the papers and maps. - 
specified below with the register of the land district in. which the | 
canal, ditch, or reservoir is'to be located.. These. papers: and maps 
— will be forwarded. to the General Land: Office, and after examination, 
they will be subrnitted to the: ey of the Interior with. recom- 
-mendation. as to their approval: . 
(a)* A copy of its articles of incorporation, ay cattified to by 
the proper officers of the. company under its. corporate ‘seal, or by 
the secretary. of the State or Territory where organized also an. 
uncertified copy of the articles of incorporation:.° 
. (6) A copy of the State or Territorial law idee @lich the ‘6 com- - 


a pany was organized’ (if. it was organized. under State or Territorial. on 


f , law), ‘with certificate of the governor or secretary. of the State or 
» Territory, under: seal, that the. same was the law at. the date of oo 
ee og incorporation. (See par. & of this section.) | eae 
= —(e) Tf the State or Territorial law directs a ie erties of 3 jin- Ries oo 


here corporation or other papers connected with the organization. be filed | _ 


with any State or Territorial officer, there must be submitted the 


7 : 7 certificate of such officer that the. same have been filed according to - ; 


os law, and giving the date of the filing thereof.” hee 
-. (@) When a company is operating in a. State or. » Territory. eae Pen 
~ than. that in which. it is incorporated, it must submit the certificate = 


oe ca of the ‘proper officer of the State. or Territory that, it has complied nee 


ae 4 See instructions of July 10, 1912 (41 L. D. 101), promulgated, as part, of Cireular te me sae 


‘. No. 194, November 16, 1912, unpublished. —Ba. 
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Say with the laws: of. that State or. . Territory ' governing g foreign’ corpora- ase 


ans tions to the extent required to. entitle: the company, to. BSE Ete a 
oe such State or: ‘Territory. oe : 


No. forms are prescribed for’ the above portion of the‘ « dus proofs ” 


= required, as each case must be governed t to some extent py the laws 


ges of the State or Territory. ce i 

: =(¢)- The official statement; ox aie. proper iinet aides ne eal of. Cee 
aoe the company, that the organization has been. completed, that the . 

ome company is fully. authorized. to proceed: with: construction. according .. 


a to the existing law. of the State or Territory i in which it is incorpo- | : : ; : : 
rated; and that the. ORY of the: articles filed is true and. correct. : oe 


oe ne ; (See Form. 1,-p. 304. yo | es 
AF)? A true list, in. duplicate, signed: a ne ioresidant anaes the Peas ee ae 


oa * sat of the company, showing the names. and: Get eaptens: of ‘its. 7 


officers. at the date of the filing of the proofs. ae ee BE aan 
(gy A copy. of the company’s. title or right to: “gupropiinie’ ee 
i "water needed for its. canals, ditches, and’ reservoirs, certified as re- 
a quired. by the State or Territorial laws. If the miner’s inch i is the coe 
unit used i in such title, its equivalent in cubic feet per second must => 


eee be stated. If the: right to: appropriate the water has not been ad- eae 7 


_ judicated under the local laws, a certified copy of the notice of ap- vera 


- : ‘propriation will be sufficient. If the notice of appropriation is ne 
ae accompanied. by a map of the canal or reservoir it will not be neces: 


oe sary to furnish a copy of the: map where the notice describes: the © 


. location. sufficiently to identify it with the canal.or reservoir for. ae 


_. which the right-of- -way application is made. If the water- right 7 : oe 
~ claim has been. transferred.a number of. times it is: not necessary tO% 3 


nates furnish. a.copy of each: instrument tof transfer; an. | abstract of. oe ae 


ve will be accepted. | ee 
(A). A copy : of the ‘Sista. or: Territorial one governing water oe 


fag ‘rights and: irrigation,’ with the certificate of the governor’ or. secre-_ rg 


tary of the State or setae ka ‘that. a same is: the. ee law. - 


eee (ee: par. & of this section.).— : er a 
ce Ge separate statement as “follows : The. ainownt | of water: flow: 
ee ing in the stream. supplying the. canal, ditch, or reservoir, at: the 


ae point of diversion. or damming, during - the preceding year or years. i 


- For this - purpose. it. will be necessary: to. give the maximum, mini- eve ee 
mum, and average. flow in cubic feet. per second for each. ‘month - | Reece 
ie during the ‘period | for which. records are available. In cases of — 


- i reservoirs. of 5,000 acre- feet capacity or more, or of ditches of 100° Pi 


-eubic feet per second: capacity or more, the amount of water, in-acre- 6 


ae _ feet, available for: storage or diversion, and the amount, of ae es 





‘yt See instructions of. Tuly. 10, 1912 {AL L. D.. 101), Dromulgated as part of Cireutar No. 


ol. November 16, 1912, ‘unpublished —Id. 
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oe which: ae 1s proposed. to-divert. annually fon hei stream or ee ots 
affected; with the -period during which the water is to be diverted. 


at The: length, eross- -section, grade, and capacity. of. the ditches to. be be 
7 constructed and the characteristics of each ditch as affecting the. flow ae « 
of :water. The. surveyor or engineer of the applicant must certify _ 


to the above, and must certify that all available records (specifying — 


~~ them), official and otherwise, have been: consulted. If there. is no 


| : -well- defined: flow. which can be measured, or if there is no record of : a 
the flow, the area of the watershed, average annual rainfall, and esti 
ae mated. run-off at the point of diversion or damming must be given. _ 


~ (j). Maps, field notes, and other papers, as hereinafter required. 


_ (k) Tf certified copies of the existing laws regarding corporations 3 


and irrigation, and of new laws as passed from time to time, be for- — 


- warded to the General Land Office by the Governor or secretary of | 
the State or Territory, the applicant may. file, in ‘lieu of the require- 


ments. of paragraphs } and / of this. section, a, certificate of the gov- — 
ernor or secretary of state, under seal, that no change. has been 

made since a- given date, ‘not later. than that. of the laws last. for- 
warded. 7 eee 

| (2)8 A ‘separate siatemont, ieee as near as 5 may easoasBly 
be done, by legal ecbdivisions: if practicable, the land to be irrigated 
by the proposed project; the: approximate’ acreage and general con- — 
dition and character of the lands; their ownership generally, and - 

whether public or private; such negotiations or arrangements as have 
ee been. had between the applicant and whe: owners or cocupente of the 

| lands. , ? 

10. Applnoa By individweals ~~ Tndividuels or associations of i in- 
; ‘dividuals making applications for right. of. way are required to file 


the information. called for in paragraphs g, h or &, 7, j, and 2 of the — 

preceding section. ‘ Associations of individuals must, in addition, file 
their articles of association : ‘if there be ; none, the fact must be stated aace 
a “over the signature of each momber of the association. | 


ll. Field notes—Field notes of the. surveys must. be filed i in dwell. ; 


| : ; cate, separate from the map, and in such form that. they maybe. — : 
folded for filing. Complete. field notes should: not be placed on the ~ 


: map; but. the. following data should be shown thereon: (a) The sta- 2 


_. tion numbers where deflections or changes of numbering occur; (0). 


ss station numbers with: distances to corners at points where the lines _ 


of the public surveys are crossed, and (¢). the lines of reference of. 


| ‘jnitial and terminal points, with their: courses and distances. -Type- : 


written. field notes with clear carbon copies are preferred, as they 


expedite the examination of applications. - The field notes should _ 


ee, ‘Added by. instructions of October 8, 1912, unpublished, Promulgated as a. pant of Cireu- Bake : 7 
See lar No. 194, November 16, 1912, unpublished—Ed. ~ =~ _ 7 et, eee! 
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ae re in: addition’ ‘to’ ‘the: ordinary. records. oe: ‘surveys; ae data a, oes 
~ ealled: for: in this’ and. in the following. sections: They should. state eee 
a which line of the canal | was. run—whether middle or a specified | side ete 
Nine. ~The stations: or courses: should’ be: numbered in the field notes 
and on the map.’ Therecord'should be so complete:that from it'the == 
a surveys could: be accurately: retraced by ‘a competent: surveyor: with | a a 
ee proper instruments: The field. notes should: ‘show’ ~whether: the lines ee 
were run ‘on? ‘the true. or-the. magnetic bearings; and if:run on ~~ es 
a magnetic bearings the: declination of the needle and’ date of: deter: a 
en mination must: be: stated. ~The kind and:size of the instrument used 


in running the lines and: its: minimum reading on the horizontal circle. ee 
should be noted. ‘The line of survey. should be that of the’ actual - ho one 
location of the proposed ditch: and, as. exactly. as possible, the water 
~~ Jine of the proposed: reservoir. “The method of running the grade 7 Pee a, 


lines of canals. and: the water lines of reservoirs must. be dascribed:: 


12. Me aps. —The maps” ‘filed must’ be drawn on. tracing linen: in | oo. | 
duplicate, and must. be strictly conformable to the field notes of the 


- survey. ‘They. must be filed in the land office for the district i in owiehe 


- the right of: way'is located ; but: if the right: of way is. located in ‘more 7 


"than one’ district, duplicate maps: and field notes need: be filed: in 


-. butione district. and single: sets In. the: others.: Other. canals, ditches, 


laterals, or reservoirs: with which: connections are made- must: be. . 


ot shown, but. distinguished’ from. those for which Bight of ey is 
| desired by ink of a different: color. | 


The scale of the map should. be 2 000 ) feet to othe ial in nthe, & case of ae 
7 canals: or: ditches and: 1,000 feet’ to, the inch in’ the case of reservoirs. 


oe The scale may,. however, ‘be 1, 000: feet: to the inch i in the case of canals . aoe 


or ditches and. 500 feet. to the inch j in: the case of. reservoirs: when such. : 


a scale ‘i ‘1s absolutely necessary. to properly show. ‘the proposed. works: 

-. All subdivisions: of ‘the: public. ‘surveys | represented: on the map 

. should. have their. entire boundaries drawn, and.on all lands affected = 
| by the. right of way. the: smallest legal. subdivisions: (40-acre: tracts. Be ee 

and lots) must be shown. . The s section, township, and range. must t be ee 
7 — marked on the: map. ey ae Ae 

» The map. aust ‘beara. statement: of thé. widthi of atl: canal: ditch, ge ae 


_ or lateral at high-water: line. If not of uniform: width the liniits of were 
_... the deviations must. be clearly defined on the map. © The field nates! 2 
7 should record the changes’ i in such: a manner ‘as: to admit the exact — es 
ae _ location on the’ ground, In the case: of-a pipe line the: diameter ‘of. 2 
—.. the pipe: should be stated. ~The bel must. Shion the s source > of “wate aw 
© supply, eS 


In applications for right fs way fois a reservoir: the capacity, at the oe 


oe reservoir must be stated on the map in: acre-feet (ive. thé niimber of os 


_ | . oe that will be covered to” a oo of qT foot bye the water that: tthe oe 
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o reservoir ill. hold; 1 acre-foot i is 43 560 cubic feet). The 1 map ee | : a 


et 7 - show the source, of water. Feupply for thes? Teservoir and the location: ee oe 
ee and height of. the dam. . as ? ree 
18. Initial and Sinenal pointe ~The tonal oft a Saat ditch. Orr 28: 


ee hee “lateral, should be fixed: by reference :of course and distances to he ee 
nearest: existing corner .of the public. survey. The initial point ofthe <.. 
ao ee | “survey, of a reservoir should be fixed by: reference. of. course. and dis- Ca ee 
-.. tance:to ‘the nearest. existing. corner. outside the. reservoir by a Tine | = 
aie that does not: cross an. area. that will be covered. with: water when. the ao 
-*. veservoir is in-use. ‘The: map, field notes, engineer’s: affidavit, and 
_ applicant’s. certificate —— 3 and ¢ 4, Pe 8055; post): should each h show 4 


these: connections.  ~ cae 

eG aS Connections: On. umsur noayed. land “When. either Counital ee ny ee 
pe eanal, ditch, or lateral ; is upon unsurveyed. land, it must, be connected ~~ 

ss by. traverse with an established. corner of. the. public survey, if not. 

. more than 6 miles distant, and the: single. bearing and distance from 

- “the terminal point. to the corner must be computed. and noted: on the 

map, in the: engineer's affidavit, and. inthe applicant’s. certificate 

_ (Forms : ‘3 and 4, pp. 805;. post)... The. notes. and. all: data. for: the a 


| computation of ie traverse. must: be given in:‘the field notes. 


15. Connections with monuments on unsurveyed land. When: é an: 


| established. corner of the public survey is more than 6 miles distant _ 


- this connection will.be made with a natural object ora. ‘permanent. 


monument which: can be readily found and: recognized and which will © 
fix and perpetuate the position of the terminal. point. The map must. -. 
_ show the position. of: such mark and must. give the course and dis- 
tance to: the. terminus. The field notes must. give, an accurate de- - 
scription. of ‘the. mark and. full data of the traverse as required =. 
above. “The engineer’ ’s. affidavit and: applicant’ Ss certificate (Forms 3. 
and 4, p 805, post). must. state. the sonhestions, - _ These monuments 


a are BE great.importance. ts 
16. Fe orms for canal, tes, on. mes land ae a en he 


oo ditch, -or lateral lies: partly: on unsurveyed. land, each. portion. Tae ‘ 
3.35 within surveyed and. unsurveyed. land. will be separately described in | 
the :field notes. and in Forms 8 and 4 by connections: of termini, Ta 
its length, and. width, as: iid each portion’ s were. #: Independent Weg les 


gees. 18, 14, and 15.) | ae 
Seema: « Oe ‘Forms. for. pyeservoir on 1 unsurveyed ae. When 1 a, reservoir eae 
re ‘ies, partly” on unsurveyed, land. -its. initial: point: must: be: noted,. as — 


ae 2s - required. for: the. termini of. ditches in.section 13. The: reference. line i 
oo pmust not cross an area that will be covered. with water: when the. res- aes 
“.. . -eryoir is in use. .The.aréas.of. the several; parts lying. on: the: surveyed - te 
ae and: unsurveyed. land must be separately: noted, on the. tnaps 3 in pine ae Held fr ir 


2s BS “ a notes, and. in n Forms 3-and 4, Pe 309, Peet 
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“48, “Rights of wary. - wholly On: UNSUTVE yed Jain Maps ee oe 2 - 


ae : ane ditches, or reservoirs wholly upon unsurveyed lands‘may be 
“. * received and placed on: file in. the General: Land Office. andthe local 
ee ‘land: office of the district in- which the land is located, for general eo 
ve - “information. -The date of filing will be noted thereon; ‘but: themaps 
- will not:be- submitted to. nor: approved . -by the Secretary. ofthe Tne: 


terior, as the act. makes no provision for the approval of | any bute 


“paps: showing: the location : in connection. with the: spublic surveys. 
“2s. The: filing’ of such. maps. will not. dispense with the filing of maps) 
~~ after the survey of the lands.and within the time specified by the act. 
" . granting the right of way: If these maps are: in’ all respects regular 

when filed, they will receive the ‘Secretary’ S approval. ‘In filing: such: ne 


|. maps the initial and terminal ae will: ‘be’ ‘xed? as 3 indicated | AD a 
| geodon 14 and 15 es a a 
Gene how Connections with 5 public survey corners. é.:-_Whetiever. thie! line a Pe 


i survey crosses a township. or section line of the public:survey,, the dis. ee wg 


-tance:to the nearest, existing. corner should be. ascertained. and: noted. ee 
In. the case of: a reservoir the: distance must not be measured: across. an eee 


area: which will be covered: with water: when: the reservoir is in. use. © 


The map. of the canal, ditch, or reservoir: must show these distances, a en 


and the. field notes. must give. ‘the: points. of intersection’ and the dis- 


s tances. “When: corners are destroyed by. the canal: or "reservoir, pro: 
| ceed: as directed. in. sections 20 and 21. sept | 


20. Witness. monuments for destroyed priblie survey COTNETS— 


ai Whenever @ corner. of the public ; survey will be covered by earth or: 
water,’ or- otherwise. rendered . useless, marked: monuments | (one ‘On 


oe ~~ each. ade. ‘of: destroyed : corner) naust’ ‘be: set: on. each’: township ‘or: — 
section. line passing’ through,.or-one on: ‘each line terminating at-said 8.622 


-. corner. .These- monuments anticé comply. with the requirements for». : i | 
witness. corners: of the: Manual. of: Surveying Instructions issued ‘by... 


ae the General Land Office; and: must. be at. such distance: from. the works --. ae : 


2 ie as, to be. safe. from interference during the: construction: and opera- . : : = 
Ye élom of. the same.. If two or:more consecutive corners on the same 
line. are destroyed, the monuments: shall be: set. as tequnted. in. ‘the. fee ae 


: a ; Manual for the: nearest. corner’ on: that line. to be: covered, ae ee 
OL Method: of establishing witness monuments —The rere on: which oy ee 


bs Spach a monument. is set- will be. determined: by. running» ai random line’ - a ee 
~~ From the corner to-be: destroyed to the. first existing corner on the life G Le 


. tobe. marked by.the monument; a ‘temporary mark being. set. on the ce oe 


> yandom line at: the: distance: ne the: proposed» monument: Ifthe © - oe 


random: line strikes. the: corner run to, thé: monument. will: be estab-. . ee 


: : lished at the: place: marked; af: the nandon: line passes. to:one’side: Of ee, — 
ee : the. corner, the. north: and: ‘south: Or east: and west distarice to. it: will be a o | 
Pe “measured and the true, course calculated. ~The Proper: correction of oo 
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ee is terinporary. mark. will.then be computed: and: a. permanent mon- - 


was - “ument set in. the. proper place.. The field notes for the surveys estab- 7 + | : 
lishing the monuments must’ be in duplicate and separate from those 
of the canal or reservoir, and must; be certified by the surveyor cunder oe 


oath. ‘They must. comply. with the form’ ‘of :field notes prescribed i in» a 


ee od the Manual of Surveying Instructions issued ihe the: General: Lapa: - 
O xe Se Office: a e pites 
iy When: application. is made: for a Renna or: reservoir: which’ is: a an a 


. structed and in operation, the. method. tobe adopted in setting the _ 


monuments must be governed by the special: features of each case and © 


a “left. to the judgment of the surveyor: No field: notes’ will: be accepted a 


; -. unless the lines on which the monuments. areset conformto-the'lines 


shown. by ‘the field notes of the survey as made. originally under-the. oP 


oon direction of this office and unless the notes are in such. form that the os 


: - computation can: be. verified. andthe lines’ retraced: on. the: ground. - a 
22. Affidavit and. certificate required.—The engineer’s affidavit aa y 


 gpplicant’s certificate must. both. designate by termini (as in secs. 13 


7 | to. 18, inclusive). and length..each canal, ‘ditch, or. lateral, and. by 
aa initial point: and area each reservoir shown. on a map, for which right 
2 of. way is asked: ‘This affidavit. and this certificate (changed where 


a necessary. when an application 1 is made by:an individual or.association — 


of individuals) must be written-on: the Imap.in. duplicate. Applicants 
under the act. of March.3, 1891, must include in the certificate (Form 
4, p. 805,-post) the: statement: “And I further certify that the right 
| of way: herein described is. desired. for the main purpose of irriga- 
tion.” (See Forms 3.-and 4, p. 805, post.) No changes’ or addi- 
lignes are: allowable. in the. substance of these: forms, Pavan when the ai 
* facts differ from those assumed therein. a Soe 
23. Notation on maps and records ave maps : are filed: oe regis- 
| ter will note on-each the name of the land office and.the date of filing 
over his: written. signature. Notations will. also be. made on-the-rec- 


~ ords of the local ‘land. office, as to each. unpatented tract. affected, that — _ 
| application for right of way for a canal (or. reservoir) is ‘pending, : 


| Pa giving ¢ date.of filing and.1 name. of applicant. . The register. will certify. oe 
on. each map, over. his written: signature, that’ unpatented jand- is © | 


affected. by. the proposed: right. of way. The maps. and field notes in dee i 
duplicate, and any other papers filed in connection withthe applica-- 


tion, will then be: promptly: transmitted to the General Juand: Office _ ian 


| with report that the required notations have been made on:the-records 


ae of the local land office. Any valid right: existing at the date of the - . 


2 filing of the right of way application will not be affected. by. the filing _ E 


MS ~ or approval thereof. .(Sée. sec. :d, a Lf no unpatented: land: 1S. involved _ 2 a 


a in ‘the. applicnfiony the local, offices: will: et ity allowing | ae a 
3 7s oe of appeals, Oe er ero a eres eer a ee ae 
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Upon: the: ‘Appvoval: ‘of's ar “map: of Jécation by. the Seco, Bs ies oe 


= Therion the duplicate copy will be sent to the local officers, who will a 


; | mark ‘upon the township plats’ the lines of the canals, ditches, or res- <a 
a ervoirs, | as daid down. on n the ae _ They. will also note. the approval ie 


- above sind’ ssnore to the: Gatieral Tand: Office that notations have been. ee 
ae made and the applicant. notified of approval. Poe ae Ce 
ent 4 Evidence of construction. When. the hand: ‘ditch, or reservoir 
| 4 ‘is ‘constructed, an affidavit of the engineer and. certificate of the appli- hae 
cant (Forms Gn and 6, De. "306,. post). ‘must. be. filed in. ‘the ‘local 


- office, in duplicate, for ecanemission: to. the, General. Land. Office. . No. a 


oe new. map. will: be: required, ‘unless there are. deviations:from: the. right a 


: of way previously approved, either before or after coristruction,. when 2. 
__. there must be filed'‘new maps and field notes in full, as herein provided os 


bearing proper. forms, changed to agree | with the facts in the case. 
The map must show clearly the: portions. amended or bear a. statement a ahs 


describing them, andthe: location:must ‘be described:in. the: ‘forms:as 


= the. amended survey’ and: the ameniied definite location. » In such’ cases a 
the applicant must file’ a relinquishment, under seal’ of all rights ©. 
es under the former. approval as to ‘the ‘portions. amended, “said. relin- 0 oy 

es quishment. to. take effect when. the; map.of amended. donnie. location — bP 

As: approved: ‘by. the - Secretary - of the: Interior. - If ‘the:canal::or - 

_. reservoir has been constructed. on the location originally. approved, a 
oe and i is to be used: until the canal’ or reservoir ‘on the amended Jocation = 
is ready. for: use, | ‘the relinquishment may. be made to take. effect, upon. 

2 the completion. of the.canal or reservoir. on. the amended location. . — a ae 
So OBE fight. of 4 way on: segregated. reservoir sites —The. act’ approved a: 

e Rebruary 26,1897 (29'Stat.: 599), entitled “An act'to-provide for the. 

use and ‘occupation « of reservoir sites reserved,” ‘permits. the. approval ca 


an - of applications ‘under. the. above. act of 1891. ‘for. right. of. way. upon eS oe, 


reservoir sites: reserved under authority. of. the. acts of October: 2. 


1888 (25 Stat. 505, 526), and August 30, 1890 > (26 Stat. 8m, — se 
= The text of the act i is as s follows: oe, ae 


: af Ainerica- in. ‘Congr ess ‘assembled, ‘That all “peservoir sites vaserved: or. to be ~ i : ‘ 
reserved . shall -be: open | to. use and occupation, under - the: right-of-way. act. of. a 

- March third, eighteen hundred. and ninety-one. And any. State is hereby author- ee 
| ‘ized . to. improve. and. occupy: such reservoir. site to. the same extent as an indie = 

| vidual or private corporation, ‘under. such rules and regulations as the Secretary “a) 


of the: Interior may. prescribe: Provided, That the. charges for water coming in» : 


oe Ss whole. or. ‘part. from reservoir: sites. used: or. occupied under the provisions. of this | | OP es 
a8 act shall. always: be subject. to the. control. and regulation of: the respective States ae e 


fe and Territories. in: which: ‘such reservoirs are in whole. or part. situate. 


_ When. an application i is. made. under this act. a. reference tO: it: ae ; oe 


; hn added. to Forms 4. and. er PP 305, 306, pane Ib other respects 
7 we 18607—82—vor. 58—19. 2 oe 


ae - 290° a "DECISIONS OF THE DEPARTMENT: OF THE. INTERIOR ee [Vo 


a the application should be: Prepared according | to, the, oes 8 7 7 


. regulations. . : 
. - RESERVOIRS, FOR: ‘WATERING STOCK. 


, 96. Gengrai’ ‘scobistons The ee approved. Ja anuary. 13, 1897 (9 a 
», Stat. 484), entitled “An act. providing for the location and purchase ae 
of public lands for reservoir sites,” is as. follows: ; | 


Be 4: enacted by the Senate and 4 ouse of Representatives oF ie , United States me ie 


of America. an Congress. assembled, ‘That. any, ‘person, - livestock. company, | or 


ie transportation corporation engaged in ‘breeding, grazing, ‘driving, or transport- 


- ing livestock may construct” reservoirs upon unoccupied. ‘public ‘lands’ of. the 4 


"United. States; not minéral. or othérwise' reserved; ‘for the purpose. of. furnishing 7 


: . water to. such: livestock; : and: shall have: control ‘of ‘such reservoir, ‘under. regula: cunts 
tions -preseribed by. the Secretary..of the Interior, and.the lands upon: which the _ 
game is constructed, not. exceeding one: hundred ‘and sixty acres, SO: long. as such .4 


hu reservoir is maintained. ‘and water ‘kept. therein for such purposes : Provided, 
- ‘That. such reservoir shall not be fenced and shall ‘be open tothe free use of any 
; person desiring to water animals of any: kind. | -° 4 
Se; 2. That any person,’ livestock company, or oun Maine to avail 
themselves of: the provisions. of. this act shall file. a:declaratory statement in the 
United. States land office i in the. district where the land is situated, ‘which State- 
ment shall prescribe the land where such reservoir is to be or. ‘has been con- 
| structed ; ‘shall state ‘what business such corporation’ is engaged in; “specify the 
capacity of the reservoir: in ‘gallons, and: “whether : ‘such’ company, ‘person; or cor- 
poration: has: filed. upon: other: reservoir: r sites, within the’ same’ pouty £ 5 and tf SO, 
how. .many. te rien tee a 
_SEc. By That at any ‘time e after the completion of such, reservoir. or reservoirs 

. ‘which, if not. completed at the. date ‘of. the passage. of this. act, shall ‘be con- 
: structed: and completed within two. ‘years’ after filing. ‘such declaratory’ statement, 
_ Sueh' person, Company, or’ ‘corporation. ‘shall have’ the same accurately | surveyed, 
as: hereinafter: provided, -and: shall file. in the United .States: land -officé in: the 
district in: -which such: reservoir is. located a. map. or. plat showing. the location, of 
_such reservoir, which map or plat shall be transmitted. by, the, register and | 
receiver ‘of said United: States land’ office’ to the Seer etary. ‘Of ‘the Interior and 7 
approved by: him, and thereafter such land shall be reserved from sale. by the 
° Secretary of the Interior: $0: maene as: such:1 reservoir. is s kent in repair and were 
kept. therein. - ee | a 3 oe 
_ Ske. A, That Congress » may ne any time amend, alter; or. . repeal: this ‘Act.. 


9%, No lands sold, —Although. the. title, indicates that: Jands., are. - 
‘be sold for'reservoir sites, this act. does. not provide for-the sale of: any 


~ lands, and therefore no lands'can be sold ‘under its provisions. “The 


. “Kets however, dir ects the Secretary of the Interior to reserve the lands 


fe ‘from. sale. after the approval. of the map showing the location of the 


“peservoir. - Homestead. entries are. allowed.. for. lands. embraced. in 


| reservoir declaratory statements, prior to-the. completion of the réser- 


4 de voir and the: approval: of the map; subject, ‘however, to” cancellation al 


mos, if the reservoir is completed within the time specified by the. act. a 
©. ee Declaratory statéement-—Any ° person; ' livestock’ ‘company, Obra “hs 
a ‘transportation corporation engaged i in breeding, ene, driving,-o or a 


= 5B. : . "DECISIONS. OF THE DEPARTMENT: OF THE. INTERIOR ae “2 201 ae 


ce transporting livestock, desiring to ‘obtain the benelits of the. act 6 mist: oe 


 filea declaratory statement | inthe United States land office i in ane diss a 


“ - x trict in which the land‘is located: ©) ks Seve ees ak. eat ens 


29. Application by corporation —When the eoplensty isa 5 corners oe 


a ion: there should be- filed. a: copy.-of its: articles of incorporation and. - ara a! 


- proofs.of its organization, as required in section. 8, paragraphs a, 8, ee 
d, é, f, and k, of these regulations. -If these papers are filed with the: ae 
i “fret? declaratory: statement.made. by: the company, 4 reference: thereto ae 
by its number: will be: sufficient i im ry per ‘application by. He prt * 
~ OMpaHY. vel Subpukd ees peckce We vesagnd chu feo 
The declaratory ; ens must be made ander ouith nod. sould = Nal 2 
drawn in accordance swith: Form 9 A gael and: must. contain: the: a 
iat following: 4 ee 
(a) The. ‘Post: “office: ‘aiddreas: of! ‘che. applicants. a name | of: the. aes 
a county in which. thé reservoir is to be or has-been: constructed ; the, 
| description by: the smallest legal subdivisions’ (40- -acre tracts or ots) eae 


ofthe land’ sought: +o'be ‘reserved which: under: no: circumstances must 


exceed: 160: acres; certificate that: the land* ‘is not occupied: or other» 


- -wise claimed; ‘certificate: that: to the: best. of the applicant’s inowl: - 


edge and. Belief: the: land: is:not mineral or. otherwise reserved: state- | | 
ment of the business of the: applicant, which. statement shall: iniclnde . 


full and: minute: information: ‘concerning the extent: to. which: he: ‘is | 
| éngaged i in. breeding; grazing, driving, or. ‘transporting live’ stock, the — 


7 i ~ number and: kinds ‘of such stock, the place where they ‘are being bred: | 


or grazed; whether: within'an Tadldsues or upon: uninclosed’ lands, and | 
also ‘the ‘points: from: ‘which and: to which’ they are being driven’ or - 
transported ; ‘description. of the land owned or claimed :by the appli- 


cant’ in the ‘vicinity of the proposed’ reservoir and statement. of' its. 


amount;'certificate that-no: ‘part of the:land sought to be reserved i is or 
will -be: fenced? that all: the land: will be ‘kept open'to' the free use of | 


| any. person. desiring’ to: water animals’ of any kind ; and: that: ‘the lands re 
_ so ‘sought to be reserved ‘are not; by reason of their’ ‘proximity to‘other. ~ _ 
_ lands. reserved for’ reservoirs, excluded from reservation a by the regu- oe? : 


J lations and rulings of the Land Department. © 


(b)*The location: of the reservoir, described byt tha vathailest stile 


; _ subdivisions: (40-acre tracts or lots), its area ‘In acres, its. capacity oe is : 
in ‘gallons, the source’ from: which water is to: be: obtained’ for-such 


_.- reservoir, whether: there ‘are any streams or springs within 2 miles a 
oi ote of the land ‘sought to be reserved; and if'so, where. (a ee er ae 
“(¢)- ‘The numbers, locations, and. areas: “of: all other’. reservoir. sites a 


id : ‘filed upon by: the applicant, especially designating those i in the conty - nae al 


0 ne which the proposed reservoir is-located. ee ee 
80, Action by the Land Depurtmént on: -dblibalingy: stedemisnte,: pa ee 
| and siee, Location, 6 and number of reservoir sites When. such declara- ba 


Loe 292 é "DECISIONS. oF THE DEPARTMENT or THE INTERIOR 7 “1Vol io 


| 7 7 tory delenit: is: filed: the dateof: filing will. be noted. ee ede: - . : : 
— the signature of. the officer receiving ‘it, and: the. ‘statements will-be 2 ; 
numbered according to order of June 1, 1908. The register will 


make the-ustial notations on the records, in. pencil, under the designa- 


oe _ tion of * ‘Reservoir. declaratory ‘statement, No. —,” adding the date . i 
“= of the -act::: For: the filing: of such’-reservoir ‘declaratory’ statement Sekt 


eos - the local. officers: will: be. authorized. to: charge: the ‘usual fee. (Sec: 
2988, U.S. Rev: Stat.) -The local ‘officers will forward. the: declara- ae 
tory: statement with: the. regular: monthly. returns, with abstracts,in 


eke the usual manner. In acting: ‘upon these statements ‘the following : : 


oe general rules will be. applied. : 


(a)? No reservation. will be. made for a “reservoir. ook eae than es 


° 7 ~ 950, 000° gallons. capacity, and. for a reservoir of less than: 500, 000 
ee gallons capacity. not: more than. 40 acres. can: ‘be: reserved. For a Tes-. A 


 ervoir-of, 1,000, 000: ‘gallons capacity. not; more: than 80. acTes can be - a 


reserved. » “For. ‘a. reservoir of .1,000,000— gallons and: less ‘than 

1,500,000; gallons capacity: not more than: 120. acres can: be: reserved. - 
For: a, reservoir of 1,500 000: gallons: capacity: ‘or. more 160 acres. may. 
be: reserved; In ihe ‘case where the water is’ furnished: the live- 


stock by artificial means, such:as by windmill, pump, tanks, troughs, 


ete., the regulation: requiring a minimum’ -capacity-of 250,000: gal- 


lons! may be waived,.upon ‘the claimant’s: submitting. a ‘aatiatnctan'y: ce ae 


- . showing that by: such. artificial :means: he -will::bé able to‘ furnish 
‘sufficient water.and provide proper. troughs, ete., to: ‘properly:a accom: © 
modate all’ cattle likely to water :at the place an question. ». : 
_- (6). Not more than. 160. acres shall, he: reserved: for. this. purpose 
in-any sections. 5. « 
a (e) Not: ‘more hans) 160 + acres. tall be. dederntd: for. this purpose 
in one group of tracts: adjc oining; or cornering upon: each: other. 
.(d@) A: distance of one-half mile must.be left. between - any | ‘two 
_ groups of tracts which: aggregate more than. 160 ‘acres... Soy 
.».(e) The local: officers will reject any: reservoir. declaratory 5 state- 
. ment not in conformity with these rules.. | 


bor mi f) Lands SO reserved shall. not be fencsd, but shall a iept open te _ 
the free use of any ‘person. desiring to water. animals-of any kind. 


oe Tf lands so reserved-are at any. time fenced or otherwise. inclosed, Or. _ . 


df they are not. kept open to the free use. of any. person desiring to 
water animals of. any kind, or if the reservoir. applicant attempts to 
use them for any other purpose, or if the. reservation is. not: obtained — aS 


| Z — for the bona fide. and.exclusive purpose of constructing and main- 
ts taining: a reservoir thereon according. to law,’ the declaratory state- 
ment, upon. any such matter being made to appear. will be canceled. Sar. 


Pane a and all rights thereunder, be. declared at an end. 





oe i See Cireilar No. 416, approved June 18, 1915 (44.1. D. 127), —Ra. oe 
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(g) Notwithstanding iis action: of the local slicers: In. f sacepune : 7 S | — 


| * any. such: declaratory statement, .the. Conimissioner of. the: General Tete a 


Land Office will. reject the same if upon considering the matters set eels, Ae 


forth therein it appears that. the declaratory statement. is. not filed. thes oes 


2 ny good. faith for the sole. purpose of ‘accomplishing: what, ‘the list: oe oe 
ee authorizes. to be done. © Be, gs eke ae 
31. ‘Construction. —The- reservoir. die a oe Pe con: ay eee 


ne structed within two. years. after the filing of the declaratory statement ; 5 ei Sa 


otherwise the declaratory statement will be subject. to cancellation.;” 
Se 82. Map and. field. notes. of. constructed: reservoir.—After the con- ee es 
- ‘Struetion: and completion of the. reservoir the applicant ; shallhave the 


same accurately. surveyed ; and. mapped,: in accordance with. the in? ot 


ne structions, of sections’ 11 to 23, inclusive, ‘so. far. as. they: are. appli | 
cable. The map and: field. notes,. which. are: not. to be. prepared’ in... 


i duplicate, tnust. be filed in.the proper. Jocal. office. The map. must:bear. 


Forms 10. and: 11. (p- 808),. and. the Held: 3 notes must ‘be. ‘sworn: to: ‘by. | : Be 7 
__ the surveyor.. a 


388. ‘Notations be local: land officers nan ne map, ‘field ee. | 


| sid: other papers have been filed in the local: office, the date. of filing 


| will be noted. thereon and. the: proper. notations will be made on the | 


local office. records, as in the case of the. declaratory statement... Local . | 
officers. will then, Ey forward, the: IAPS: and: papers: to. the ou 
_ General. Land: Office... ; | 
-. 84.. Approval. _The: map. and ‘papers! will. bes Peni in. alte | 
General Land Office to determine whether. they. comply. with. the © 
. law. and the regulations, and. whether. the amount.of land-desired :is — 
warranted by the showing made in:the application. . If found ‘satis- 


ees factory: they: will: be submitted. to: the. Secretary of the. Interior, ‘and 


_ upon. approval the lands shown to. be. necessary. for the proper use 
and: enjoyment: of the reservoir will be. reserved. from other disposi-. 
tion so long as. the reservoir is maintained. ‘and..water kept. therein - 


| ~ for the purposes named. in ‘the act. Upon the. receipt of notice of 


~ guch. reservation from: the. General. Land - Office the- local’ officers 


will make the: proper notations..on. their. records’. and. report. the es 
7 making thereof promptly to the General Land-Office, © 
85. Annual. proof of maintenance —In. order. that ie s reeeatiank, maa. 
oo shall be continued it is. necessary. that the reservoir “shall be kept in ae ons 
7 repair and: water: kept therein.” For: this. reason’ the owner. of. the a 


a reservoir will be required during the month of Jé anuary ofeach: year “ < e : 
. to-file in the: local office an. affidavit to:-the effect.that the reservoir = = ~~ 


.. has been. kept.in repair and. water. kept therein during the preceding OY Os 


Rs . _ year, and that all the provisions of the act: have been complied with, - : 
Form. 12. (p: 310)- will be-used. for this: affidavit. ‘Upon failure to fie. 285 2 


such affidavit steps will be taken: locking to the. revocation. of, the eS 


- 2 reservation, of the lands. 
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36. Reservoir Oni i nGdened land.— (ay In: any. ease’ - whens: jis: e 


P a Arepossd: reservoir is tobe located upon unsurveyed’ public land; 
~ the. declaratory: ‘statement’ may be filed, the’ land being” therein. 


- described by metes and bounds and, as ‘well, by the description which | ; 


-- itels believed it: ‘will bear when officially. surveyed. ‘Proof of con- : 


| : “ struction. must be: submitted at the end of the same: period of time 
_ and inthe same manner as is prescribed and required in cases where 


~ the lands ‘have: been’ previously: surveyed. Such’ proof ‘should em: — ; 


. - “ brace: the: field notes. anda plat of a. survey ‘such! as. Ig: ‘required: in ~ 
cases’ of reservoirs: on ‘surveyed lands, ‘with such ‘modifications ' ‘as 


a ~ are necessary (par. 82), the ‘initial point of: such survey ‘being: ‘fixed ic 
ee ae by means’ of ‘a'traverse line’ run ‘to the': nearest’ existing ‘corner‘of 
a public-land: survey, not. moré ‘than six: miles distant:from: such 


ia point; 1f there’ be'no: such'‘corner: within that: limit of: distance, then 


the ‘reference should. be: to’ some: well-known or: easily: identifiable - 
natural monument or,: such: monument: being: absent; ‘to a fixed, 

| bene and readily recognizable artificial monument: aes 
(6) Any: reservation made pursuant. to’ this’ statute secures: s only a 
lidense to use and occupy the reserved land: with and. for: ‘a Teservoir, 
and‘ this ‘license may ‘endure’ permanently: or may be: of transient 
duration: “No estate in the land is granted. ‘For this: reason itis 
administratively undesirable that private surveys made pursuant: to — 
the statute and these regulations shall be preserved. and’ established 
by’ subsequent ‘public- land surveys ‘and “approved - plats. ‘thereof. 
When, therefore, the public- -lanid surveys have ‘béen extended: overt — 
land: covered: by- a 'reservoir : ‘declaratory: statement: affecting ‘unsur-— 
veyed lands, the declarant: shall’ adjust’ his. ‘survey: to the lines ‘of the 
official survey, ‘showing the location: of the reservoir with’ respect to 
said lines by means of properly: established tie lines. : “Any subsequent 
_ reservation’ which: may be ordered will be ‘of those. subdivisions: thus. 
_ shown’'-to: ‘be a ie or: faethe for: ‘the won ‘use i the — 


a a reservoir. a 
/ eae): a sam affidavit: of ciiatedatinnt inst be ‘eubrhitéad: thie ae 
same’ as’ though: the reservoir had been: constructed on surveyed. lands. i 


Nothing in these. régulations: contained ‘shall. preclude’ the General 


_ Land Office or the department from requiring additional ‘information - 
: in any case’ where that: information: is deemed proper: or’ mecessary. .- 
87°. The act: of Congress approved March 3, 1923°(42 Stat. 1487), 
—_ amends: section 1.of the act’ of January 13, 1897 (29 Stat. 484);“An 
act providing for the location: and purchase of public lands for reser- 


voir sites ’ ‘ ve ae at — end thereof, ‘the  elerang 1 new ; 


7 sentence: 





"8 See Circular No. 688, approved April 8, 1919 (47 I. D. 117) —Ba, 
© See Cireular No. 898, approved May 3,-1923 (49°L. D. oe Ha. 


= et |. DEGISIONS OF THE DEPARTMENT ‘or°THE-INTERIOR 29500 


The’ ‘Sdtvatary: of fhe: Interiot, in his: discretion, under sac rules, regulations, sie a 


- and conditions: ashe may. ‘prescribe; ‘upon application. by such’ ‘person, company;: 


or corporation, may” ‘grant’ permission to fence such'reservoirs in order to 9 


protect ‘livestock, to: conserve: water and to. preserve: its. quality and: conditions: a 


Provided, That such’ reservoir’ ‘shall be open to the “free use: of any ‘person. oe 


See desiring: to -water animals “of: any! kind; but" aby: fence ‘erected’ under: the au ae | 


oe hereof shall: ibe: ‘immediately: ‘removed: on ‘the’ ‘order’ of the ‘Secretary. Poets 


| _ This. act, applies, only. to. -stock- -watering. reservoirs _which have. a oa | 
ee or may hereafter be constructed, and: due. proof o: of construction (Hy 


filed in the: General: Land: Office. Ue eee 


oe 7 Any” person, ‘company, ‘or. “dotpbrabid didiritig. +to: secure! rethe | 
z benefits of, this act, should. file. in the local land office an H application, oe ifees 


Hh setting: forth ee facia aS: ay aon that a is. “necessary. to ence: 2 
such: reservoir in ‘order’ to protect: the livestock, to -conserve:water; 
and: to preserve’ its quality and: condition. “There: should ‘bev filed = 


with such application, and. as @ part, thereof, a plat. showing | the land : : 


embraced ; in. the. reservoir. as, near as may. be, the location, of the. pro- a 


posed. fence with respect. to such. reservoir, together with all gates. or 
other openings and: roadways leading tothe same. «In: no instance 
will-an’ application be considered ‘unless said: plat. shows the location. 
of at least two gates,» “Said ‘gates. shall be so constructed and main- 
tained that they may, be, at.all times,. readily. opened. and. closed. by 
any . person. desiring, to,,water; animals of any kind: and such: gates 
‘shall-be-so. placed : ‘as to’ ‘be: readily accessible:frorm the road: or roads . 
| nearest, the’ ee which roads: shall be the ones tsa traveled : 


rene 


veddily’ ivailabls: froin the’ 2 adj scent publié’ or’ other’ range; and’ that 
there’ ‘shall’ be: posted” on. ‘the’ gates, and~ elsewheré. if’ necessary, a 


notice: ‘stating that: the” reservoir is. ‘for’ ‘stock-watering’ purposes, — - 
. located on ‘publie’ lands, and that the same is opened to the free use ae 


of any person desiring ib: water animals of ‘any ‘kind. oes ao 
_- Upon’ the filing of’such an application, it should’ be sonsidead: by we 


thi. local: office:as an additional paper in ‘the case and transmitted toe 
the General’ Tand ‘Office by special letter under the serial number of ee 
_ the'reservoir declaratory statement for such action as may. be deemed nS 


Se proper As ick 


| TELEGRAPH AND ‘TELEPHONE LENG) ELECTRICAL PLANTS, cans, AND [oS 


RESERVOIRS: 


7 “38. Gaou. wlenene The. nee, of February. 15, 1901. | (BL ‘Obie oe 
oo 790), entitled..“An: act relating. to. rights: of. way. through oma eae 
oes “Parks, reservations, and, other. public lands,’ 1S as. follows: po 
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Bert: enacted by the Senate. cand House of ‘Represehtatives. of the: ee : : . 


: States Of. America. ‘im Congress assembled, That. the Secretary. of. the: Interior,. | | 
- be, and. hereby: is; authorized and empowered, under general regulations. to be. 
fixed -by. him, . to. permit: the -use.of rights of way. through. the. public ands, 


oe. forest and. other reservations of the United States, and. the. Yosemite, “Sequoia, — 
a and General. Grant. National Parks, California, for electrical plants, -poles,. and =. 
lines” for: the generation | and. distribution. of. electrical : “power, | and. for. tele-- 


- phone and telegraph purposes, . and for . canals, ditches, pipes, and. pipe lines, . 
flumes, ‘tunnels, ° or’. other” water conduits, ‘and ‘for water plants, dams, and , 
reservoirs ‘used. to- “promote ‘irrigation Or: ‘Inining or quarrying, or the” manu- 


a ~ facturing Or cutting of timber or. lumber, or: the: supplying ‘of water for. do- | 
ad : mestic,. public, or. any. other beneficial uses. to the. extent of the ground. occu- — 
eee pied. by. such canals, ditches, flumes, tunnels, reservoirs, or other water. conduits Pi 
e or water ‘plants, or electrical or ‘other: works: ‘permitted hereunder, and. not ae 
to” exceed. fifty ‘feet: on each side ‘of the marginal: limits’ thereof, ‘or ‘pot to | 
| exceed fifty. feet on: each. side: of the center: line: of: such. pipes and: pipe: lines, = 


electrical, telegraph, ‘and: telephone. lines: and. poles; ‘by. any citizen, -associa- - 


- tion, or. corporation . of: the United States, -where it. is ‘intended. by such. to . 


a exercise. the use permitted hereunder or any. one or. more. of the purposes 


a herein named : Provided, That. such ‘permits shall be allowed. within or through 

) any of said parks: or’ any ‘forest, military, Indian, ‘or ‘other’ resérvation only ‘upon 
‘the : approval of ‘the ‘chief. ‘officer’ of the: department: ‘ander : whose’ supervision 
such. park or: reservation. falls: and upon. a: finding: by. him: that: the: same is. not 
incompatible with. the public: interest ;, Provided: ‘further, That all permits. given 
hereunder: for. telegraph. and telephone purposes . Shall be ‘subject’ to the. pro- 
- vision of. title sixty-five of. the Revised. Statutes. of the ‘United ‘States, and 

' amendments’ ‘thereto, regulating’ rights” ‘of way ‘for telegraph © ‘companies: over: 
"the ‘public domain: And provided further, That: any. ‘permission. given by the 
Secretary: of: the Interior. -under;-the - ‘provisions: of. this act: may ‘De: revoked: ‘by 
. him or his, successor in, his, ‘discretion, and. shall not be held. to. confer. any. 
Tight, or. easement, or. interest, in, to, or, over: any public land, Teservation, or, | 


park. _ | | . : , 
| This act, in peice terms, Shon the ‘Sicrstiny. ie ‘ha Toler 

| ander. regulations to. be. fixed. by. him, to grant. permission to use 
on rights. of way through the public. lands, forests, and other reserva- 
tions of the. United States, and the Yosemite, ‘Sequoia, and General 


~” Grant National Parks in California, for every purpose contemplated. ie 


_ by acts of January. 21, 1895. (28 Stat. 635), May 14, 1896 (29 Stat. 
120), and section lof the act of May 11, 1898 (380 Stat. 404),and for 


fe other. purposes additional thereto, except. for tramroads, the: pro- 2 


i visions relating to tramroads, contained i m the. act of 1895 cind-4 M 8éc- 


5 tion 1 of the act of 1898, aforesaid nnang wnmodifed and not ee 
are being in any manner ee z 


Although this act. does not. expressly repeat any. provision. of gee | 


Aa = relating to the granting of | permission to use rights of way contained 
- in the acts referred to, yet in view of the general scope and purpose 
of the act, and of the fact that Congress has, with the exception above 


i noted, embodied therein. the'main features ot the former. acts’ relative on 


| to the granting. of ‘a mere Permission or ‘license: for ‘such ne, it is i? 
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= eiridint’ that, tors purposes of idininistration, the. later acl should 
‘control in sO far as it pertains to the granting: of 7 ‘permission to use 


- rights of way for purposes ‘therein ‘specified. Accordingly . all. ap: Me 


. : plications: for permission to use rights of way for.the purposes speci- _ <= 
fied 4 in this act must be submitted thereunder, except for the genera- 


~ tion and. distribution ‘of electrical - ‘power . which | are governed. by : ee 


separate ‘regulations. Where, however, it” 18 “sought. to acquire a 


a Tight ¢ of way for. the main Bond ias ‘of ymigntion as Sontemplated: oe 


2 ‘and ¢ section 2 of the ack of ‘May tt 1898, ie a, the application’ ‘must 


SS be submitted in accordance. with the regulations issued under. said 


- “acts. (See pp. 277. to 289, Anelusive. ys 


: Application for. permission | ‘to use the Go right oe way. , through é | _ : | 
‘the public lands. and parks enented, in. 1 the: act snust, be. filed. (ones a 


can be alaimed: thecsuuior ee - z 
3 Attention is. called: to the act. of. March: 3, “i921 (at Stat, +1858), 
as affecting. the scope of the act. of February 15, 1901, mur. Inter 
alia, this. act provides: ft Ge oe ttn et oe eae ee 
That hereafter no permit, iene. ieee or. . authorization for. deine. congule 
reservoirs,. power. houses, - ‘transmission | lines, . or, other works for Storage. or 
earriage of. -water, or for. the. -development, transmission, or: utilization of 
power ‘within’ the limits. as: DoW constituted” ‘of ‘any national. park’ or. ‘national 
- Monument; ‘shall. be granted or’ made ‘without: ‘Specific’ authority. ‘of ‘Congress, ete. 
39. 10-WV ature ‘Of grant, Tt is to be specially noted that this act does 
pot make: a, grant 1 in the nature of an. easement but authorizes a mere 
permit in. ‘the nature of a ‘license, which permit, may ‘be revoked ‘by 
the Secretary, or ‘his. successor, at. any time in his discretion. Fur- 


ther, it. gives. no tight. whatever ‘to. take. from: public lands, reserva- oa 
‘tions, Or parks adjacent to. the right of. way. any. materials, earth, ‘ _ 


or, stone, for. construction. or ‘other’ purposes, , eee 
40: Applications. for pight of. way. through. national, jreste,—By 


“section ny of the act. of February F 1905. (83, Stat. 628), iti is provided ; e 


That: the. Secretary. of; ‘the ‘Department. of: “Agriculture shall, from: and. after. oF 


one passage of this act, execute or cause. to be executed. all laws affecting, public o 


lands heretofore or hereafter reserved ‘under. the provisions of section. twenty- ie 
"four of the act entitled “An act to. repeal the timber-culture’ laws, and for other. 
. Purposes,” ic approved: aaaren: third, eighteen. ‘hitindred: and. ninety-one, and’ acts. eae 





| . 10 This. dg. ection. 38 of the regulations of June 6, “1908 (36 L. D. 567), . as: amended: by. a oe 


a No. ‘108, approved May 7, 1912" (41 L. D. 138). — This. section was. further amended, : 


however,:by: Circular. No.: 1003, approved “May. 18, 1925) “GLL, De 147), whieh added ihe 673 


following, sentence and. which ig, still in- force : 


_.. The*final. disposal’ by the United’ States of ‘any: tract. ‘traversed: by a ) tight of way pares Pee 
‘j mitted: “under “this: act: shall. not: be: ‘considered to: be ‘a revocation’ of: such: permission. in win, AS 
whole. or, in. part, but ‘such . final - ‘disposal shall be deemed and taken. to.be subject:to. such = 


| right of way until such perinission shail have been specifically revoked in accordance vath - 
| ou) provisions of said: act. Ed: ee ian Ea a ee Rees goede Eats 
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7 “supplemental. to. and amendatory thereof, after. such lands. have Been i 80) re: 


. . served, excepting: such laws, as affect the surveying, prospecting, locating, ap- 24 


_ _ propriating, entering, relinquishing, Teconveying, ne Eas Patenting of —_ | 
ie ‘any such lands. : | 


- Under ae provision it hag been determined ¢ that the es ee oe 


a Agriculture is invested with jurisdiction to pass. upon all. appli- 


: cations under any. law of the United States. providing for the grant- Me a 


ing of a permission ‘to occupy and use lands in a.national forest, pro- 


. vided this occupation or use is temporary, and will in no wise affect 


- the fee or cloud the title of the United States should the | reserve. be es i 
_ discontinued, 3 


“Therefore, ve ie is s desired to ohiain'} permission ‘to use a: oh oa 


ee of way over ‘public lands wholly within a national forest, an. applica- 7 


a tion. should be prepared. in. accordance with the instructions issued 
~ by the Department. of Agriculture, and the same filed with the officer 7 


se in charge of such. national forest. 


In case the application. involves ‘rights and pings upon ‘publ 
: lands partly within and ‘partly without a national forest,. separate 
~ applications must be prepared, and the one affecting lands Within the 
national forest filed wi the forest officer eae the other r filed i in ‘the | 
| local land office. © | 
“41, Applications for right op way yf dhrohighs land odie of. naa 
Jonests Where permission to use.a right of way over lands wholly 
outside. of national forests is. desired, the..application; must be: pre- 
pater and filed. in 1 accordance with sections 5. to 23; inclusive appro- 
and relate to the act under which the application i is s mide... 7 
An affidavit: by the. applicant that’ he isa citizen of ie United 
Sintes must accompany the application. If the. applicant 3 1s an asso- 
ciation of. ‘citizens, each member must make affidavit of citizenship, | 
one of them... It he i is snot a i antive boii eitiven’ he intist file the aa 7 
- proofs of naturalization. | ‘The applicant. must. also set forth in the - 
- affidavit the purposes for which the right of way is to be used, and | 
must show that hei in good faith intends to ae the s same for such , 


» ie ‘purposes. 


42. ‘Buildings é to - platted o on vmap in main Lacie ye in 1 sepa | 
rate drawing —When application is made for right. of way for elec- _ 


_ trical-or ‘water plants, the location and extent of ground proposed to 


be occupied. by buildings or. other structures necessary to be used in : . 
connection. therewith must. be clearly. designated on the map: -and de- 2 = 


- scribed i in the field notes and forms (7 and 8, pp. 306, 307) by refer- —- 


| ence to course and: distance froma corner: of the public survey. In | 
_ addition to being | shown in connection with the main. drawing, the o 
| buildings or other structures must be platted on the map i in. a as ts 
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rate drawing ¢ on a. » scale’ sufficiently large to: show ciuaaty éhaiz, citmens : - : — 
sions and relative. positions. - “When two or more of such. proposed _ the ee 


; m .e. structures are to be located near each other, it'will be sufficient to give Py 4 
ac the reference to a corner of the. public survey for: one of them, pro-_ eee 


vided: all. the: others: are connected therewith by. course. and. istanice ea 


_ shown-on the map. The applicant. must: also file an affidavit. setting o3 


- forth the dimensions and proposed use of each of the structures, and 7 he | 
- must: show: definitely that: each one is necessary fora: Dr ORe? use: a «deg as 


: “the right of way for the purposes contemplated : in-the act.. 


fc ABE nsunveyed lands. —Permission may. be. given ander: thie. ae | a . | 
me, (February. 15, 1901) for rights of way upon unsurveyed. lands, maps 


: to be prepared i in-accordance withthe requirements of this. circular. | 


44° National Parks:—Whenever a right of way is through. any of re 


the national parks designated : in the act, the. applicant. must show 


to the satisfaction of the department that the location:and use of the .— oa 
right of way for the purposes. contemplated. will. not interfere with 


the uses and. purposes: ‘for which the. park was: originally dedicated, — 
and will not result: i in damage. or injury to the natural. conditions of | 
property: or: scenery éxisting therein. | “The: applicant. must -also. file 
the stipulations — and bond: required: by. section. 75 but, in case: ofa 
— telephone line, substitiite the following: “That upon. completion of 
the telephone’ lines they: shall be subject to the free use of the-park 
officers: for all. purposes: incident to the. administration. of. the par : 
for stipulation’ (e).imder. said:section 7.. gts ary i! : 
Whenever right of way within a naked 1s = desired £ for operations in 
connection. with mining, quarrying, cutting timber, or manufacturing — 
lumber, a satisfactory showing must be made of the applicant’s right 


to engage in such operations. within: the: park. ‘If the: application. - 


-and the showing made in support thereof. is satisfactory, the Secre- — 
tary of the Interior. will give the required. permission in such. form. as 


may” be deemed. proper, according to: the features of each. case ;. and 
any permission granted hereunder is also subject’ to-such. further eae * 

. future regulations as may be adopted by the department. - nae 

_ 45. Indian reservations. —Applications for: right of. way. inden this pee 

| act, all of which i is’ located. upon land: within an-Indian reservation, pee She 

tind ad: applications for right of way affecting lands within and without = | 

- Indian reservations must-be filed in the local land. office: for forward- a 


a ing to the Commissioner of the General Land Office. Before:such i. - 
applications are transmitted to the department they will be submitted = 
by the Commissioner of the General Land Office to the. Commissioner | 


_ of Indian Affairs for such action and recommendation as that officer. ae pe ; 
a may deem proper in so far as the same ‘pertains to such Indian reser- 
2 vation. Applicants: will be required to furnish, in soolees, SO } much ee 


_ va ‘See Circular No: 108, , approved Mey T; 1912 G1 LED: 13) —Ed.. 
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SO Ne che map and field notes as relate to that: pain of the right on way 
a within an Indian reservation; and if the application 1s. subsequently Lea 
granted, one copy of such portion of the map and field notes as per- 


os tains to such reservation will be placed on file in the Indian Office. - — i 


- In this connection: attention. is: directed: to the provisions: of ‘section — 7 _ 
8 of the act of March 3, 1901. (81 Stat. 1058, 1083), which author- ae 


it izes the granting of permanent rights of way, inthe nature ofease- 


ments, for telegraph and telephone purposes: only,. through. Indian 
reservations and other Indian. lands; upon: payment of proper com- | 


Te pensation: for the benefit. of the Indians interested therein. "The — ; 
sone ‘provisions: of the act: of March 3; 1901, and the nature.and character 


of the rights. authorized. to. be secured thereunder differ‘materially — 


es x - from: the provisions of the act on which these regulations are based — | 
and the rights authorized to: be: conferred: thereunder. | Applicants, | aS 


ce therefore, desiring to secure permanent: rights of. way through Indian. 
_ reservations or other Indian lands for telegraph and telephone: pur- 
 posés ‘will be required. to-submit their applications therefor under the 
act’of March 8, 1901, supra, in accordance with the then current regu- 
lations issued thereunder. (For existing Dihoceenene under said act, | 
see. regulations approved May 22, 1908.) i | 
46. Notations and procedure Upon the: filing of an i pplication 
under: this’ act, the register will note the: ‘same in. pencil. on the tract. 
books, opposite the tracts traversed, giving date of filing and name of 
_ applicant, and also indorse on each: map,.over his ‘written: signature, | 
- the date of filing. Tf it. appears that no portion of the public lands or _ 


parks: designated 4 in the act would-be affected by the: ‘approval. of such 


maps, they will: be-returned to the applicant: with notice of that: fact. 
 If-vaeant public land ‘or Jands ij in any. ‘park so designated | are affected 
by the proposed: right: of way; the register will so: certify'on the map 
and duplicate: over his: signature, and ‘will ‘promptly. transmit: the 
game tothe General: Land pace with: ae: that the ae hota: | 
tions have been made. | : : 
~ When permission: to! usé ‘the. right of way apes for 1s’ given. i“ 7 


: the. Secretary: of the: Interior; a-copy of the original map-will-be_ . a 
sent tothe local: officers, who will: mark: upon. the township plats-the 
* - line of the right of: way. and will note. in pencil, opposite each tract 


of public land: affected, that'such | Dereon | es = ae the Naa a 
thereof, and a. reference to ae act. eee | me ease 
| eo TRAMROADS | | 


a. Rights ae ways 5 fort oe oads. a Secretary Se fie re << - 


oo _is authorized ‘to permit the use of | rights of way for tramroads 


ek through the public lands of the United States, not within the limits 


7 of any. park, national forest, or r military: or Indian reservation under . eal 
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eh. the provisions’ of the. an of Congress of J anuary’ a1 1895. (28 Stat: cx 
_ 635), as amended: by. section 1 of thé act’ of May 11, 1898. (30: Stat. - 


404), The act of J anuary 21, 1895, entitled “An act to permit: the 


use of the right of way through the public lands for: tramroads, a - , 7 | 
eae canals, and’ reservoirs, and for other: purposes,” is as. follows: oe ine 


? ‘Be it ‘enacted by the Senate ‘and He ouse of Representatives ‘Of the United ‘States 
of America in Congress assembled, “That the Secretary of the Interior be; and 
hereby is,. authorized and empowered, under general regulations. to be. fixed. by. 
- him, to permit the use of the right of way through the public lands of the United 
_ States, not within the. limits of: any park, ‘forest, ‘military; or Indian: reservation, ~ 


ee for. tramroads, canals, or reservoirs to. the extent. of. the. ground occupied by: the. | 
bahia water of the. canals and reservoirs and fifty. feet, on each side. of the marginal ere: 
limits thereof,. or. fifty: feet: on. each side. of: the center line. of the. tramroad,. by. me 


any citizen. or. any., association of citizens. of the United. States engaged . in the. ; ' 
business of. mining: or, quarrying or. of cutting timber and. manufacturing lumber. a 


* This act: was: amended bys section 1 of ‘the act OF May-1 i; 1898; - 
: supra, as ‘follows: SEG ee ee a ee 
Be -it enacted by. the ‘Renate. and ‘House. a Representatives of ihe. ¢ Unitea ~ a 
States of. ‘America’ in. Congress. assembled, ‘That’ the” act. entitled “An act to 
‘permit the use’ “of: ‘the right: ‘of way" through | ‘the- “public lands’ ‘for’ tramroads, 7 
canals;.” and’: ‘reservoirs, and: for other: purposes,” a approved: J anuary.: twenty- 
first, eighteen. hundred: and. ninaty Ave) Der and. the. same. is. hereby; amended 
by adding thereto the: following: . aes : 
‘Phat, the, Secretary of the. ‘Interior: be, and ee is, “authorized: ‘and em: 
powered, under general regulations to be fixed: by him, to’ ‘Permit ‘the’ use of - 
right of way. upon the public lands’ of ‘the United™ States, not: within limits: “of. 
any. ‘park,’ ‘forest, military, Or: ‘Indian: reservations,. for: ‘tramways, -canals;* Or 
reservoirs, . to: the:extent of: the ground, occupied. by: the water of. the ‘canals: and i 
reservoirs,. and. fifty feet. on: each, Side of the. marginal. limits. thereof, OT. fifty, cane 
feet on. each: side of. the center. line of the. tramroad, by any citizen or associa- LG 


tion .of citizens of the United ‘States, for. the DUrposeR of f furnishing water for. wh 


domestic, public, and other beneficial uses.” is 


-~ _ Applications ‘for. permission ‘to-use. ghey’ ‘oe way Hoe! dekindbaais eo 
. should be prepared and filed in accordance withthe regulations | here- in Soe 
: ~inbefore prospribed 2 relative to Presentation. of ‘spplicahions for Pehle: on 


ed pare 12 2 the Tieoseibed ee in 1 such. regulations ceoee so. D nodiicd: ie ae uty te 


to specify and relate to the acts under which the application i is made. . 


_ It is to be specially. noted. that. the acts relating to tramroads. do not. | : oa 


- authorize the granting of. permission. to use rights of way. for. ‘such : 
_ purpose. within the limits of any park, national oreat. or military or 


2 - Indian reservation, and. it.is: tobe. further noted. that permission. to . 
3 a use rights: of. way for tramroads. over. public lands, when. granted, a. 


ha OR Ietest: publizhed : fristrudtions ‘yelating’ to railroad ‘rights: of way. imndex. ‘the: act ‘ah > aire a oe 
, 2 March 3,- 1875 (18 Stat. #482) 5 see instructions. of May. a1, 1909 ) (87, Ls. D. 87) Hd. - nae 
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: only: cantons: a rights in the ature of a: license. and i is “subject. to all the 7 
- conditions and limitations hereinbefore Stated 1 in. ‘section. Ad of these 
a 7 x : See Pe ae a8 


i. RIGHT OF WAY , PROUGH NATIONAL FORESTS FOR DAMS, RESERVOIRS, WATER oe 


4 ae DITCHES, FLUMES, PIPES, TUNNELS, AND. CANALS FOR MUNIC- 
_IPAL OR MINING PURPOSES, ere mice, , | 


Pats “48. “General statement. —Section 4 of thé ek of Congress approved : 
| February 1, 1905 (88 Stat. 628), reads as. follows : rece ee 
; | - SEO. 4, ‘That rights of way for the construction and’ maintenance: of dams, : 
2 reservoirs, water plants, ditches, flumes, pipes, tunnels, ‘and. canals, within’ and 
across the forest’ reserves. of the United States, are hereby’ granted to citizens 
, and: corporations of the United States. for ‘municipal or mining purposes, and for: 
the purposes of the milling and ‘reduction of ores ‘during: ‘the: ‘period of the bene- 
ficial :use, ‘under’ such rules,and Tegulations | as may. be prescribed. by. .the Secre- 
‘tary of the Interior, and subject to the laws of the State or x Tereitory in which 
said reserves are respectively situated. | 
This act grants rights. of way. ‘thiough cahonar Ebest” ‘8 citizens 
AN corporations of, the. United, States for. the. obje ects therein, speci- — 
fied, during the period: of their; beneficial use; under. rules.and regula- | 
tictis to be prescribed by the Secretary of the Interior, and. subject to 
the laws of the State or: ‘Territory in which said’ forests are situated. 
Al applications for the right. of | way for the DUE Deas, set, ‘forth 1 in | 
said act must, be submitted in, accordance herewith... 
.. No construction will be allowed. in.national forests until ali, apple 
: éation: for right of -way: has been ‘regularly filed: in. accordance with » 
these ‘regulations’ and‘ has been approved” by the Secretary: of the 
Tnterior or unless. permission has been specifically given, 2 
49, ‘Nature of grant —The right, granted is not in the nature of. a 
grant of lands, but is a base or qualified fee, giving the ‘possession = 


and. right of use ‘of the: land for the purposes: contemplated. by the 


act, during the period of the. beneficial use. When the use ceases the _ 
a right terminates, and tHereapon proper ee will be taken to ites - 
the grant. - be ease 
No tight, “whatever, | is s given ‘to take! ay. wintetial, earth; or stoné oe 
gee for construction or other | purposes, nor is any right g given to use any — 
land outside of what is actually | neceseary: for the construction and 


ee maintenance of the works. 
50. Preparation of applications —Applications for tighe! of oe | 


- 7 under this act should be made in the form ‘of a map and field ‘notes, 


we in duplicate, and must be filed in the local land. office for the district | a 


ip. which the land traversed by the right of way js situated; if the . 


Jand is in more than one district, duplicate maps and field iétes need © 


~ be filed 3 mn n only one district and single sets in the others... ~The i Bes o 


oa pal Sd - BROISIONS or THE DEPARTMENT ‘OF ‘THE INTERIOR Z aeale ae 


te 4" 


< astrioration; the artioles of indsvpdeation andl 5 poate’ of f organization . fae a 
 Toust be prepared. and filed in. accordance with sections 8 to 22, inclu a ad 


. sive,’ ‘appropriate changes being made i in' the ‘prescribed forms: so. as. ae ae 


| to ‘specify: and relate’ to the act under which the application i is ‘made, = ee 
An affidavit’ ‘by ‘the’ ‘applicant: that he is a citizen of the United = 
- ‘States must accompany: the: application. rt the applicant jgsanasso- 
: ciation’ of ‘citizens, each member must make affidavit : of citizenship, Se, Sei 
anda complete list of the members mist be’ given in an affidavit. of = = 


one Of ‘them.’ A’ ‘copy: of their ‘articles of association must ‘also. be a 


 furnished)or if there be iione, the fact must | ‘be stated 0 over the: signa- os a: 


i ture of éagh’ member of the association. 


If the applicant Is not. 2. native: born citizen, he inst file the usual a ape 


ae purposes. for which t the 0 tight of way i is ‘desired. 


(51. Water-plant structures. -—When application is a for right De | 
of way for. water plants, the location and extent. ‘of: ‘ground’ proposed. - 


to be occupied by. buildings, or other structures. necessary - to be used 
in connection therewith must be clearly designated on the map. and 


deseribed in the field: notes ‘anid forms’ (7 and 8, pp: 306, 307 ) by'ref=- | 


erence to course atid’ distance from'a' corner‘of the piiblic survey. In 


addition to being shown in connection with the main drawing, the | 


buildings or other structures must be platted on the map ina separate — 
atlie on: a 1 scale gen! large to show Are their dimensions | 


a, ‘corner rot the public: survey. fon. one of thers eee all. others are: 
connected. therewith. by:.course: and: distance: shown ‘on the'map.* 


~The applicant: must:also' file‘an* ‘affidavit setting’ forth the’ ‘dtinsh- an 


~ sions and proposed use of éach of the structures, and must show defi- 


nitely that each is necessary to a + Proper enjoyment: of ‘the right of : : : | 


way granted by the act: 


52. Stipulation and. bond. —The ‘applicant must silos into such . i 
stipulation and execute such bond as the Forest Service may ue ee 
for the protection of the national. forest.. . CEs sad 

58. Notation by. register ——Upon the: filing, of an 1 application: tidied: Cee 


| a this act, the register ‘will: note’ the same in’ pencil ‘on the tract: books, _ : ae, 
- opposite the tracts traversed, giving’ date of filing and name of ‘apple. 


a cant, and also indorse on each map over. his. written. flanatre: the; os ee 
ee “Dame of the land office and. the date of filing. hyde a ce 
If it. appears. that: no: portion of the public nade in a aaa ke fe 


forest would be affected ‘by the approval of such maps, they will be. 5 a 
wae returned to the applicant with. notice of that fact. . At unpatented 7 Re _ 
7 oe lands are affected cin the Ss as night. of way, the cra will so. ae eh 


eee ‘the company this - 


| : the company ‘this. 
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on ees certify: on. the. ‘map | and. duplicate,.. over. hie Roane Pee 1 will =e ne 
--promptly. transmit the same to the General, Land. Office, fh, report. | 


Ea that. the. required notations have been made.. 


Se _ Upon. the approval. of. a.map of. location. a on Secretary. of ‘the - : 
_ Interior, the duplicate. copy: will be sent to the, local: officers, who will <7 


mark: UpOD: the township plats the. lines of the right. of. way: as. laid. | 


- | down on. the. map. They: will also. note. the. o.sppreval. in ee on. the : = 


cs to a act: mentioned « on. ae map. ‘ te 2 
542 18 Right of way through. yee i Maps pate tl reser- < 


| 3 voirs; canals, water plants,. ete.,-wholly upon, unsurveyed. lands, will ~ . 
be received and acted eae in. the: manner, hereinbefore, - Dreseribed _ 


- for, surveyed: lands. 
| FB Shi stg | Tos, ron ‘Hava,; ; 
oy ; an he. Se ee » Acting: Commissioner, 
Approved ee fu wee : ene oo 
Jo OHN: H. ‘Epwanne,. me oe oe Nahe bye ee 7 peer ae 

» Assistant. i Sooner. ae o a ae a ae ; eee a ic 


: FORMS FOR | ‘DUE PROOFS ” AND VERIFICATION oF Maps: OF RIGHT OF war 
| FOR R CANALS, DITCHES, AND. RESERVOIRS 


te 


“Fou a 











SOE Ot eens meres teeseesT secretary (or: ‘ppssident) of. the - - ee 0: 
| hereby certify ¢ that the organization of said. company has been. completed ; that. 
the. company. is fully” authorized | to proceed. with ¢onstruction, according to, 
the ‘existing’ laws° ‘of: ‘the | State (or Territory) of : , and that the copy 
- of: the: articles: ‘of: association. (or: incorporation) ‘of: thie ‘company filed * in: ‘the 
2 Department, of. the. ‘Interior ‘isa: true: and: correct! ‘copy: of the: game: ee nes 
In. witness. whereof. I have hereunto, Set, my? name, and. the: conpornte seal of 




















, eal. of company. a ate a es pee Cie “ey: ; 7 ~ : om = — : 4! 7 ere 
Dopey eughcee 05 Sts PRES eh - of 3 the. 








Tr. Company. 


or . ai 
. are al 


“Font 2. 














Boas de -eertity that: Tr ‘am: the fvésidené: coe: the * 
| Company,. and: that the: ‘following. ‘is.:a. ‘true: list: of:the officers: of the ‘anid: com- | 


pany, with the full name. and. official designation, of: each, to. wit: (Here: insert. | ; | 


| the full name and official. designation of each officer, a 


“Tn ‘withess whereof Yr ‘have hereunto: set my name and the. corporate seal of | ae fee 

















a, “day of me in the year 19. ce ae ra, | 
Facts ween vee Ae ieee ere “President: of the - - Company. 





o, He + See instructions of May. 24, 1916 (45. L, D.: 92), promulgated, as Cirewlar No. AT9, a - 
sane: 10, 1916, Pviechieneds oe 7 : S 


Le - ditches, and: laterals of. 


commenced: ‘on. the:- 
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| Snare oF ae 5 See . oe Form 3 





- on “County of: a = Pe | 23 ee ee ee 
3 ———— , being duly sworn, says he is the’ chiet engineer of: ms the 
: person employed’ ‘to. make the: survey - by) .the = 














Company; that. — _ 


_ the survey of said company’s: (canals,: ditches, and: reservoirs); described- as. « oe cin 
| follows :. (Here: describe: each: canal, ditch, ‘lateral; and: reservoir:for which © 
_ right of way is asked, as required by section 21, being a total length of canals,” a 








Iniles, and a: total: area of: reservoirs of : 


. z acres), was’ made: by him: £o%: ‘under: his direction): as chief: engineer: of. “the 3 he Tees 
- company (or. as: surveyor. employed by: the: company)’ and under its authority; ar ane er 








- day of - 19, and. ending on: the «- 





of - 





~ day: . : hy = : oe 
, 19-~. [and- ‘that the. survey: of: the: said: -(eanal, ditches, laterals; and: <3 


reservoirs) accurately represents’ (a--proper. grade: line for: the. flow’ of water, — ca 


and accurately represents a level line, which is the proposed: water lineof 
‘the said reservoir) * and that such survey is accurately represented upon this. 


. map and by- the- accompanying field. notes, [And no lake or lake bed, stream © 


or stream. bed, is- ‘used. for: :the- oe éeanale, ditches, pare and’: paaeoaey se 
extent as shown on. this map. J nal oe a? : cae 














Sworn 1 and subscribed to before me t this. 





- day of . “, 0 aes 








; me ae | ope ee _ Notary Publio, 
a oo . “ae “Font 4 | ike Se 
Lo , * , do. hereby certify. that. a am. n fresddlnt of ee 




















Company; that: - “oo Who. subscribed the accompanying affidavit, is “the 
chief engineer of, (or. was. employed: to. make the. -Survey. by). -the; said. company ; 
that the survey. of the, ‘said: (canals, ditches, laterals,. and: reservoirs) ; as: -accu- 
rately. represented on. this: map. -and. by the accompanying field. notes, was. made x 
under - ‘authority of the. company ; that. the. company..is: duly, ‘authorized. -by its 
articles: of incorporation. to: construct the said . (canals, ditches, laterals,. and. 
“Teservoirs)., upon. the: location shown. upon this map; that the said. (canals, - 
| -ditches,, laterals, and reservoirs),,; as. represented on. this map .and by said: field” 


notes, was adopted. by. the company; by resolution of its board of directors,;on 


the — day of 
| ditches, laterals, and yeservolrs) described as follows— (describe as. in. Form - 
3)—[and that no lake’ or lake bed, stream. or stream bed,, is. used for the- said 








, 19—,. as. the. definite location of the said. (canals, . 


des (canals, ditches, laterals, and. reservoirs). -except.as. shown on this. map]; and - ee 
that the map has: been. prepared to be filed for. the approval of the Secretary of | 

_ the Interior, in. order that the company may obtain the benefits of ™ (sections 18 ee Wey 
~~ to 21, inclusive, of the act: of Congress. approved. March 3, 1891, entitled “An acto 


- to repeal timber culture laws, and for other purposes,” and section 2. of the. act — = 


. approved. May 11, 1898) ; ; and I further. certify that. the. right. of way: aie r — | 





‘Geseribed: i is. s desired. for the. main ‘purpose of irrigation." Poa 
Attest: eer 





: “ 


"President of the - OC fom any. 











"y “5 


"teal tian Sopa 2 





“14 The clause in brackets. to ‘be: ‘omitted in applications for telephone and ‘telegraph’ lines. 


Secretary. Pees 


-% Here insert the description of the act of Congress under’ which the Application is inside. a 


| when filed under some other act than those of 1891 and1898.- 


16 Or, where filed under. other acts than those. of 1801 and 1898, ‘state the purposes for ae 8 


whieh Tight of way is applied: MO ih tag 
18607—32——vor. 53- 20 ce 





ee and: completed on ‘the. 


gon employed by). the 
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Form. 5 





Snare o- — _ 

_ County of 882 i ae fit eee. Gate, ar 
— ee duly sworn, says. that ie is the. chief : ‘engineer a (oe : 
was “employed io: construct) the - (canals,: ‘ditchés, : laterals,’ -and:. reservoirs): 
of ithe: 














‘Company ;; that said. (canals, ditcles,: laterals, and reservoirs). 


have: ‘been - constructed under his - supervision, :‘as- follows: (Describeiassre 
~ . quired- in- section: 21). a total: length of. constructed. (canals, ‘ditches, : ‘and Hee : 








| erals) : of .: “miles, and: a total aréa- of. ‘constructed Teservoirs. ee ae 
acres; ‘that. construction was: commenced, on the:- = day- of. 19, 
- day.-of 19——» hae: the ‘eonstracted: (canals, - 

| ditches, - laterals,: ‘and reservoirs). AS: atoresnid: conform’ to::the map and: Sec 
4 notes which: Steen we apport of ns Secretary on the. ‘Interior ‘on ee , 

Eis - ere of iaare ee nftaldod: Sarge. 1a ete etsG a 





























Sworn: and subseribed. to before me: this: 


~ aay ae : = ae 4 ks: 
Isat] Sa to ee packs ee ae ae ok 








N otary Public. 





mE a on ; 2 


For 6 


tee oh eo ate ; 
ere ee ae 


[ee se , do pocrres that I..am.the president of the company; _ 
that the (canals, ‘ditches, laterals, and reservoirs) described as follows (de- 
-geribe as in Form 5) were actually constructed. as. set. forth in the accom- 
panying” affidavit of - po at 5 chief ‘engineér - “Cor the: person “employed. by 
the company in the premises): and: on the exact’ location: represented: on the aap 
and ‘by the: field notes. approved by” the ‘Secretary of: the: ‘Interior; on ‘the - 
day’ of - ,19—; ‘and that ‘the’ company. has ‘in’ all: things eomplied* with the 
| requirenients’ ‘of: ‘thie’ ‘act: of: Congress (March °3,.-1891:' ‘granting right” of’ way 
| for canals, ditches, and ‘reservoirs + throueh ‘the’ "public: lands - Of the’ ‘United 
































[seat of f company. ee ee ee ce Ge or ne ae 











“Seoretary. 7 
tg Form cm | 
of he reas | (Under | act February 15, , 1901) 
es -Srame oF - aac ae 
County of - = S82 











- being duly sworn, says hie is thie’ chit engineer of “(or the per- i 





e made of the grounds selected. by the company for. structures for. electrical 
a purposes” under the act of Congress approved February 15, “1901, ‘said’ ‘grounds: a 


-(here- ‘describe as required by sections 41 and» 50); that the accompanying | 


| drawing: correctly ‘Tepresents- the ‘locations of the said structures ; and that in - 


f his. belief the. structures. represented. are actually. and to their. entire extent 7 





company, under whose supervision the survey was __ 


es Here insert: the description of the act of Congress under which the application is 5 thade ne oe SO 
"ake ‘when ee under some other act than that of 1891. = oto ae a a 


SG section - 


eben. & DECISIONS oF ‘THE DEPARTMENT. OF THE INTERIOR, ot 307. a 


‘tequired: for the necessary: ‘uses # colitemplated, by the said act of Febrtiary 15, : i - 


= 1901 (sus Stat. 790). 








ues ae ee | Chich Engiicor. 
"Subscribed and’ sworn | ‘to. vetore me > this’ aay of - » Ie 


y bemet | airy 4 ER TEE ES oon is 














mu otary Pubtio. 


couse Fie 


“Forse 8 











| [Under ‘act of Rebriazy : 15, i901 ee a ac 
_L- ap. hereby. certify. that. T.am_the president. of. die. a ae 
| company ; ‘that ‘the survey of the structures. represented on the. accompanying te 


_ drawing was made’ uider' duthority and by: direction of the’ company, ‘and. ‘under Moe, 
_ the supervision of. a its chief engineer (or the person’ employed in the 





_. premises), whose affidavit: ‘precedes ‘this: certificate ; “that the ‘survey: as ‘repre- * ori ae} 
sented on the accompanying drawing actually - represents the structurés re- -oagees 
quired (here describe as. required. by sections: 41 and:50):: ‘for: electrical purposes, 7 
-under the act of: Congress. approved February: 10; cee “and that: the. company, - 


by resolution. of its: board. of: directors;: passed: on.the:= 








~ day- ‘OL 


; 19—, eae 


directed the proper. officers. to, present. the; said: drawing: for. the- approval of: the ‘ i 
Secretary of the. Interior in‘ order: that the: company: may: ‘obtain the-use-of:the . - 


srounds. required for. said apenas under; the eee ‘of said act E approved : 
ee 15, 1901 AEE oa Pec ee wkley | | 


ity PetPe 


yP Pda Py 





«President > the: eer aa erent ‘i 








[Seal ce the company.) FAYE ae he SPaR Ts AGEN, Sega ey  SNE 
Attest «. (Me DBE Ae Te ho iPp cere he oe calla “F st ee eS ADE 
“‘Beoretary.. vr 


“Fone 9. mod — shee tanh ite PE oad 




















| Reservoir declaratory: statement | is 
/ [Under act of January 18, 1897 ey Stat, 484) 1, as 

whine = ne a at ve ee. ‘Lanp Opste aT The. oe 
oe ee ie, ae do. hereviy certify that 1 am n president of the - 





“company, and: on behalf of yoid ‘company, and under its authority, do. ieee : 





apply. for: the’ reservation of land. in County, . State of 
- ¢onstruction and use of a: reservoit for: furnishing water. ‘for live stock: under : 





, for the _ 


the provisions - ‘of the act: of January 13, 1897 (29 Stat. 484). The location of. ee ee 


waid: réservoir and of the land [ necessary for 1 its, use, is as follows: 
70. ‘township = , of range’: 

















_M., containing - 


MOE a et 
. aerés, Be PT Pree thes 


AF: hereby: certify that. to the best. of my ‘nowlédge and belief the said land is. bese 


: “% not occupied or otherwise claimed, is'not mineral or otherwise reserved, and. that : 


“the said reservoir is s to be used in connection with, the business of the e applicant of - 


- reservoir (within 8 miles) is as follows: 


og ; from reservation ‘by. the regulations and. rulings of the Land Depar tment. 


= * of the. reservoir will be. - 
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| The Jand jynea. or. ‘claimea by. the applicant within, the vieinity of the said 7 





‘I further. -eertify. that. no part. of. the land to be reserved ander this applies 
tion | is . or. will. be fenced ; that the same shall be kept: open to the free use. 


of any person: desiring. to water animals of.any kind; that the land will:not — | 


-. be used for any. purpose except the watering of stock, and that the land: ‘is not, 
by reason. of. its proximity to ‘other lands reserved. for reservoirs, excluded 








The water of said reservoir will cover an area of - acres. in, 
‘section - in. township. - of range of said lands ; the capacity 
a. - gallons,. and the dam, will. be 
_ The source of the water for said reservoir is. 




















of 


feet high, 


a and there are no ) streams or. ‘springs within 2 miles of. the. land to. be reserved aon 





except as ‘follows: ee . 
| The: applicant. has filed, no ) other declaratory statements ander. this act t except ae 
| as follows: , ee ae ee 7 


No. — ie — a ae eysa toobe served — -dcres. Pee 

































































No. ———~—-,- -—— land office; ‘area:to be reserved — FACTOR 
_ No, ———,, —+—~ land. office, :area to: be reserved -— Fa@regs Pee 
No, ———,, + land office, area to be: reserved ~ = - actes,) "br 
. No, —-—-, = land office, area: to be reserved : -acres, 9 2) 

NO i a - - land: Office, area to be.reserved ——— acres, °°" 

_ No. ———, ~—— land office, area to be reserved ~——— acres. «0 "880 0 

No. ==, land. office, area to be reserved — ane acres, 
~ Now ——~—, + Jarid office,‘drea’to be reserved - acres. 

No. ——; land office, area to be reserved -aeres.() | 
‘Total, — - acres, of which Nos. are located in | said county. ' 








oe And I further certify that it is tha: bone fide purpose and ‘intention of this” oe 


_ applicant to construct and complete said. reservoir and’ maintain the same in 
“. aecordance with the provisions of said act of Congress and such. peauation® : 


* as are or may be es thereunder, : 


Attest: 7 ae ag tuk ta haa eae tins. te tes 








: be ll 
Smars OF ee cat | er 
_ ounty of. Te 8s: 7 , ty. : . | 
es , peing duly, sworn, deposes and. gays that the. statements herein aes 
. made 2 are true. to the best of. his s imowledae.. and belief. (ee a ee 








wee 

















"Sworn to and subseribed before : me. this - - aay of - : —— 2 in the year 0. 7 


_ (seat. 1 








7 , ~ Notary Public. 
Note, —When the applicant is a ‘corporation ‘the form should ‘be executed. ae 


4 its president, under its seal, and attested. by. its secretary. . When: the applicant: 


| “e018 not a corporation or an association of individuals, strike. out. the. words in al 
italics. . : ; 





Tap Orrice an > 7 














ae I, - * “register ‘of ‘the land office, do hereby certify that the fore: - 


me going f application is for the reservation of lands subject thereto. under the. pro- ee 


San, Carr aoe 


. - Bees, eas 


a . meridian, as proposed by. reservoir declaratory statement No. 
_ filed in ‘the local land. office at. 
ve ary’ 18, 1897 (28, Stat. 484) ; that’ che said survey was made on. the 

of+ 


statement No. 


: oo a ‘DECISIONS oF THE DEPARTMENT oF THE INTERIOR. ay 510, Bearer 


7 _yisions of the act oe 5 anuary 13, 18073 ‘that inane is no prior. valid “adverse 
_ right to the same; and that the land is not, ‘by reason of its proximity’ to. other 


. lands. reserved. for reservoirs, excluded from nae anon by t the: > regulations and ee 


rulings of. the: Land, ete suaaauans 
* aids: Heb 








Po BES gs es Be Ps 3° 


soy anche SoS es Mie Fat oo Cet. Bee S . “Register.” 
N OTE. —The’ description: of “the pusingay: of the’ s Applicatit should inciudé oe full S 


os is and minute statement. of: the extent: to: which. he’ is engaged in breeding, grazing, a a 


__ driving, or. transporting ‘livestock, ‘giving’the number and kinds of such stock, = 

- ‘the place. where they are‘being bred or grazed,'and whether: within an ‘inclosure es eae 

OF upon: uninclosed lands, and’ also ‘from where’ and to where they: are’ ‘being ones 
Ba: riven or transported.” a Circular, June 23, 1899 (28 L. D. ire Baas ee 








7 sand or + ae + ak cigs Boar me 
- County of » 8G. 











; ployed - to ee the survey of a. reservoir covering | an. area of. 
_ initial point of the survey being - 





(here describe as required: ‘by: section 


being: duly: sworn,; says ‘that: he « is. the. person who. was: “serie - aoe 
acres,. the 


21) ; said reservoir having been. constructed upon the —> quarter of the: re | 


quarter of section. 








, township. ame range © = : principal ; 
, which: was | 

















— day 

,19—; that. the. dam and all necessary: works have been. constructed in. 

a substantial: manner ; “that: the reservoir. has a capacity of - 
2 a the time of said survey contained - ~ gallons | of water. 




















Sworn, and subscribed to, before me this. day. of - | —, 19—.. 7 eet 
“fsean] ara Poa ; —- = ae ae a : 








Notary Public. —_ 


a do hereby. certify that ie am. the president of. tie” 











, under the. provisions of the act, of J anu- 


- gallons, -and- 7 


| ~ company which filed 1 (or that’ I am the person. who Hed) reservoir ‘declaratory ne 


> that. the’ ‘reservoir ‘pro- : 


in the: local, land: office cat! _ 
quarter: OL 


. ‘posed has: been constructed: ‘Upon the - 
































| - quarter of the ee 3 
- section’ ,. township - , Tange:- —, —— principal: meridian, cover- » afte au 
| ing | an area * of acres, ‘the ‘initial point: of. ‘the: Survey being - 


. (de- > : . 


a scribed. as in Form 10) ; ‘that. the dam and. all necessary works have een, con-, | S 
fea structed: in a ‘substantial manner ‘in good. faith in order that the reservoir. may. 


be used’ and maintained: for ‘the’ purposes, and ‘in. the tnanner ‘prescribed by the 


‘said; act: of. January: 18, 1897. (29: Stat. ia the. provisions of ‘which: have’ been . - 


: and will be complied. with in all Bester ey ee oe 
‘Beat. . CORN Pe a 7 : ao ; o: a : ~ aoe < 








cea Attest : e 








~ Sram | res. 


4 - the . : 
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County of — BEL. - ; as " Se 
= peine duly sworn, jeniees ‘anaes says that: he. is the. spesideet of . 
- company which filed (or that he is the person. who nied) reservoir ~ 

















declaratory statement No. , in the local land office at 
_ ‘reservoir’ ‘eonstructed in pursuance thereof, as heretofore certified, has heeii na 
in repair; that water has. been, kept therein. to: the extent of. not less than: : 





- that the -- 


| gallons during the. entire calendar year.of 19—; that neither the reservoir nor... | 


- any part of the land reserved. for. use. in. connection therewith is or has been 


fenced. during: ‘Said years, and that the Said company. has-in. all aad complied ee 








with the e provisions of the act of J. January. 18, Beet: (28. Stat. oe 
. 3 - President of - ‘Company. 

‘Sworn and subser ibed to before me’ this= day of ———, 19—. 
mae : 7 = 4 | a ‘Wotary # Public. 














a RIGHTS oF way FOR PIPE LINES FOR TRANSPORTATION OF om. i 
ee _AND GAS oe 7 


| _Ixsinvorons © = 


, “Washington, 1 Do. Febrary a, ios 
‘Tox. mea OF THE 2 Gmrmial, Lanp Orrics : sae 


Tt-is provided i in section 28 of ‘the mineral leasing law, spproved ‘: 
February 25, 1920 (41 Stat. 437 ), in part as follows: 7 


That rights of: way. through the ‘public lands, including the forest’ reserves, ee 


_. . the United States are hereby granted for pipe line purposes for the transpor- i 
tation. of -oil.or natural gas * * * under such regulations as to survey, 


location, application, and. use as may be prescribed by the. Secretary of the 


_ Interior and upon the express condition that such pipe lines shall be con- — 
structed, operated, and maintained as common carriers. eR 


=. The. following, regulation i 1S hereby established and pate ese - 
7 ‘under said law as. to pany. ee of way: applications hereafter. con- 


.* sidered: 


In approving age ane o way granted, it shall ie —— | - 
stated that such pipe lines shall be constructed, “operated, and main- 


. tained as common carriers, and in addition, that the use of any such 


pipe line for the transportation of oil, or gas shall be limited to oil 
or =gas. produced. in conformity with- State: and/or: Federal Gaey 
including laws cpromiaans waste. ae : : a 
a 7 | Ray Lyman x Wasson; Secretary. 


--58),.. DECISIONS. OF THE DEPARTMENT: OF THE INTERIOR 311 


HENRY @. HAMM 


_ Instructions, February 24, 1981 


"8 ce ENtancen Honinsiman—On ‘AND. Gas. Lanps--Pnospzomne Prac —Resenva- ap aer ee 


“TIoN—WaAIvER OF: ‘COMPENSATION, 7 


: “AL mineral reservation and a waiver. of the right to. conibeantion which ane oe a 
bes fies hae to make entry under ‘the enlarged homestead act was required 

to consent to because of conflict with‘an oil and gas prospecting permit will = 
be rescinded where the permit is canceled and the. land classified as pono wee, 


oe and nongas. prior. to the. allowance. of. the. homestead: application. 


- Assistant Seoretary Edwards t to the Commissioner of the General : 


— Land O fice: 


7 You have. intannally oo Sauer uchions: on. abe, pear, 7 : | | 
| (Santa Fe 061110) of Henry G. Hamm to. make entry under theen- 


 larged homestead. act, for Ww Sec. 15, 3. 4 N,, R. 16 E, N. MoM, | 
New. Mexico. ee ps ae 
< The. application ‘was, ‘flea February on, 1930, ‘and was in F cotiftiet | 
as. ‘to EY Wi4 and wy NW Sec. AB with outstanding permits to ue 
prospéct for oil and gas : 
The prospecting permits have oe canceled, aod ada ‘date: ‘éf 
December. 19, 1930, the Director of. the’ Geological Survey advised. 
you. that’ available ‘evidence indicates that the tract. applied for by. 
Hamm has no ‘prospective value for oil. or gas and is ‘properly sub- 


ae! ject to classification ‘as nonoil and nongas land at. the present, ‘time. | ao 
Because of the conflict, with the prospecting permits, Hamm was me 


required to consent to the amendment of his. application to make it, | 
as to. Ey Wih and. wi, NW, subject’ to the - provisions and’ reser- 


7 vations of. the. act: ‘of July 47. ‘1914: (38° Stat. 509), as. to oil and gas, 


and to file a waiver. r of night t to claim ae from the per: 
mittees. : 7 
“Hamm? Ss “application peing 1 now ody for allowande;' you. “request ot 
instructions. as to whether the applicant’s. consent to reserve | ‘the i 
| oil and gas to the United States should be canceled. ye ee 


_. Tnasmuch as the’ permits have been canceled ‘and. the: land. ie. al 7 i 
4 pean classified: as nonoil and nongas, the notation on the face of ‘the. ie a. 
a application, reading as follows: | es | | 


Oil. and gas reserved. to ue 8. Act. TATA, Right to compensation waived ae ee 


( Sec. 29, Act Feb.. 25, 1920). 


, should be canceled, and fie oe advised that the consent ie, ae * 
reservation. of the. oil. and gas and. the waiver. of right to. clair Oe “Hig: 


- ‘gompensation has. been rejected. 


S2ogkd 2% DECISIONS: OF THE DEPARTMENT ‘OF THE INTERIOR BVI 


"ARLINGTON . HARVEY 
- Decided March 5, 1981 . 


a Maxie: Onan -Aacos pian —Sivtpmon, SE are hee s oe | 
| An’ allegation that the object of an mended: certificate’ of. a. “ining: Joéation i 
| was merely to. correct. defects in the original certificate is: not determinative he 
- of its. character -but whether. the certificate is a.mere amendment:or one 
_ taking» in: new..or- abandoned. ground is: i eae depending: Meee the. 


facts: as they. existed at the time. it -was made. 
a Minine Craim—Coownaxs--PATENT PROORMDINGS APPLICATION. od | 
A, coowner who, is not made. a: party. to an. application, for, a: patent t to. a. mining = 


claim is not required to adverse or. protest the application. and :the: fact. 


| : . that he does not. object. is iat sufficient” ‘warrant pos ‘ignoring { the. existence ap 
7 of: ‘his: outstanding: title. on aes PESO, Ce GO EN OS OMe bed 
"Ebwanos, Assistant Beoretary Ce oO ta ee eee 
“On “April Ay 1927, Aciiigten | Cc Havers eae een, Gién: 7 
| moet Springs 030712, now Denver 038546, for patent to. certain oil. 
: ‘shale locations in ‘Garfield County, Colorado, among. which ‘were 
Junior Nos. 1 to 8, inclusive, Virginia Nos. al, to. as inclusive. The 
abstract of title shows that these locations | were. ‘made on. ‘various 
dates in J uly, 1917; by M. B. Coryell, Pp. G Coryell, An “Alberta 
Townsend, Theresa Schuessler, M. B. Walker, Walter Walker, H.R. 
Townsend. and Ww. H. Clark; that by. several deeds executed 3 in Sep- 
the sete ‘title and. interests ‘of the ae ‘locators Ps ‘the locations 
above. specified, that thereafter on April 16, 1918, amended certifi- 
cates of location were filed i in the names of the above-named original 
locators for all, the. locations above, named ; that, by. deed dated Feb- 


ip co oxcepe: Clark: all their interest. in the Ane mentioned. 


“The applicant. deraigns title from, Pe C, Coryell, j jr. No deed. appears 
in the abstract conveying. the interests, of Clark executed subsequent 

- to the amendment of the locations 3 in which he 1 was joined. By letter | 3 
of. December. 8,. 1930, the Commissioner of ‘the. General Land Office on, ae 


i held Clark’s. interest, in the claims outstanding and. that: thereby. a 


cloud rested on ‘applicant’s title and unless. the cloud was removed — : 


. to his satisfaction, Clark’s. interest would. be recognized in the final Hi 


| % adjudication’ ofthe entry. From this ‘action applicant appeals. ae 
eae is alleged i in, oop oF the appeal that the amended certificates See 


| matter of record: to: the’ lands: ‘included: in: the original locations: 


that they (the amended certificates) did ‘hot change the lands: within ae 


; the stakes on the ground ; that the record shows that at. that time | — n 


= iP. C. Coryell, jr., was in fact sole owner of the claims and through = eS 
: seer made. the mistake of using all the original locators? names Ss - 


Pres Be DECISIONS, OF THE DEPARTMENT OF. THE. INTERIOR le ee ee 


| tn the. ainerided: certificates: when he could have. ‘used’ ‘but his: ot ee 


. = -. Tame;, ‘that: Clark: throughout. the years has. stood. by and permitted ae i 
e =. - . the expenditure of thousands Of: dollars on the claims without, objec- oe ae 
tion or protest.. It is therefore contended that the amended certifi: = 


_. cates should not. affect the title; that no new: right, was created thereby. * se ee 


oe in anyone, and: thereafter iors ‘was no: title in. Clark that. he could — ot 


- eonvey, nor is there such interest in. him: now that if, infact, Clark 
has a vested interest, jhe: could. enforce a trust, against applicant as ee! 
ar. patentee. oy ere 
no” 2oe Is a ‘aettled male. ae full: oiiashiy: ee he fee in. othe: So OS a 

Se, applicant for patent. Repeater. and Other Lode Claims.(85 L. D. 

' 84); Badger Gold Mining and Milling. Co. v. Stockton Gold.and 

- Copper Mining Co. (139 Fed. 838, 841). ‘The abstract of title does 
not disclose. whether. the objects” of ‘the amendment were recited in | 
the amended certificates. But if such: objects. were. alleged | in the 
certificate to be but corrections of defects and imperfections i in the © 


original. certificates: such ‘recitals:-are: not’ determinative. of its: char-— 
acter... Whether: a‘ given: certificate’ is’ a-mere’: ‘amendment’ or one 

taking i in new or abandoned ground is a question depending upon the. 
facts as they exist at the time-it is made. Cheesman v. Shreeve.. 
(40; Fed.;787,, 789).5 ‘Slothower v- Hunter (88 Pac. 36,.38) 5 Berquist 
v. West Virginia. Wyoming Copper. Co. (106 Pac. 673, 678). It is 
' not therefore patent from the record. of title that the amendment was. 
one made by P. C. Coryell, JP) intended merely to cure obvious 


-. defects and imperfections ; in the original « certificate notwithstanding. 


-appellant’s. allegations | to “the: contrary.” Incompatible with such. 


allegations are the facts that subsequent. to the amendments, ac 0 
Coryell. obtained. deeds _ from each of the parties named. in the (aoe 
amended: certificates, except Clark, and, moreover, appellant. filed an 


affidavit executed by said Coryell J uly 2, 1930, wherein: hestatesin 


: substance that the negotiations: with his eolocubare to purchase, their © ocr | 
| respective interests was in the year 1919; that, each, including: Clark, = 
was paid. $500 for his. respective. eee. ‘that.a separate deed was - 
| executed. and delivered. by. Clark. for: his respective interest to affiant’ Se. : 
agents, but: through. some mischance it was not recorded. and could - ee 
not then be found. Such averments are inconsistent with the aver- 
ments now made. that the use of the original colocators named i inthe =) °°. 
- amendments - was a. | mistake, and they, were. without interest in. the eee 
=e locations. rae ae nd 
| _ Nor. is the. fact: cee Clark } tae nok objected i or: ee ve eas 
applictaee sufficient. warrant for ignoring the existence of his out- 


. standing title. It is well settled that coowners, are not required to 0 a 


adverse the application. because not made parties to. the proceedings. : * ; : 
e ‘Parmgreph 58,. i Man Regulations. Kod L. ‘D.- BN. Section. 728, ie ear : 


a 314 "DECISIONS. oF THE DEPARTMENT oF” THE INTERIOR 2 EVOL. 


ts Lindley on “Mines (Qa Ed. } ae ‘cases. (here cited. Now! is: a z = 
ne shown such an emphatic: and: well-recognized: repudiation of Clark’s _ 


- title brought to his ‘notice as would suggest that: he claims no. interest 


stat - inthe locations by failing to: protest: Ordinarily a coowner, although ae : 


che may, is not: required to: adverse:or: ‘protest, but:if wrongfully OX- 


~ cluded: from the patent application™ he’ may have: a trust: declared at - 
any time in’ his favor’ ‘after: the’ issuance ‘of: ‘patent. Lindley . on pee ew) 
_ Mines, Section 646. The existence’ of this remedy in ‘an-excluded _ | 
- coowner, however, affords no -basis for. granting a patent-where 


3 1981. 


a apparently an interest: in ‘the:claim is outstanding i in'some onenot a 
party to the: application: » “No error. is seen in. the Commussionen a 
oo decision. a will, gens se and i is is Hereby 





ar? Pe ity : > - : nk 8 R as : , : 
a ° Stee < 7 ate as, ak . -? " P. Be.e * . i a . Boe ee . sae . . . 
. 5 a ei OO 7 2 a - 1 re Sara es a Pa 1 . 
‘ mae a citt. * ‘ 7 ee m.s ee “ne 5 rr cre ae ao: a = 
’ 7 re i sf poe ae Oe ; . 


hints 


ARLINGTON ¢. HARVEY 


- Motion ies ét. parimantal, ascaon: on March: 5, 5. 1981 
: (33 I. ee a domed ao ene asic ae ‘Edwards, » April 1 18, | 





ie MEASURE oF. ‘DAMAGES IN ‘COAL: TRESPASS i OAsRE-TBOTLAR 
a No. 953, ‘AMENDED ” ae 
“ysmaversons- 


-[Oireular No. 1239) 


| Deraxrcene OF THE ‘Lwibienton,” 
ee : GENERAL’ ‘LAND Ovicron:! 
© gle | | Washington, D. C, March's, 1981. ee a 
| Caras OF + Panini Divisione ee Ae “ 
- Since the issuance of Circular’ No: 953% ‘of J cae 19, 1994, ere 


-_meiits' have: arisen which make’ it necessary’ to” amend. the regulations a 


| - contained therein, in ‘order to: adequately: protect the Government’s — 
interests. You will, therefore; hereafter observe the following in: 


- structions and apply ¢ the» measures: of damage prescribed. below" in 


: coal trespass cases: | 
~The mining of seal: either: wilder pe 5 pending application for Liaiiss Pa 


ae Tease or “permit, or without such pending: application, is in trespass. 


However, where a permittee applies for a lease the mining of coal by 
him prior to the issuance of the: lease doés not’ constitute a trespass 


nor does the mining of coal by’ the surface owner for his 0 own 2 domestic : - | i 


Met use ‘constitute a trespass." 


| 4 1 Circular No.. 953. (unpublished) ° was based 1 “upon. “departmental instructions: of May 28, . 


ad 1924 soa L De “B01), and was supplemented ad Cireular No, 1135 (2. L. D. 216: se, | - 


sos wy "DECISIONS: oF THE DEPARTMENT OF THE. INTERIOR | B15. as 


- Sebtlemiané for all: cond nized in ‘trespass will be required i in accord. = oo 


| _ ance with the following measures of ‘damage: ge 


ee Innocent: trespass —The value of coal in ‘place, pees ele ae 
. ance. United ‘States v..H omestake. Mining. Company. (AL7. Fede <2 0). 
| 481). In no event. should. less. than. twenty. five, cents, Per. ton. be ee 


: demanded i in settlement. of a trespass. 


2. Willful. trespass-—Full value of ‘spopentiyt at at ditto of Heoepeten, = .. 


fb “without deduction for the labor’ bestowed or. ‘expense’ ‘incutred in~ ee 


removing and preparing it for market. United States: Me a be. Coal ee 


5 and: Coke, Company: (158: Fed. 20): 


oe: 


_ Where: coal i 1s. being: mined i in. trespass without a a: pending applica oe i. nga 


: to: Colac damages for the. oul ees Se ee age oe 
~. Where coal is being mined in: oe hint aes a “maniding niiplicas - 


a tion for license, lease or: permit, the. trespasser. should be. advised _ a 


he is mining in trespass and at. his own risk. 


‘4 _ If, however, it is. found. that. the mining: peers - bettas ce con- s : : a 
} ‘daciad: in violation: of the coal mining: regulations of the: department, — 


or. the: applicant fails to submit: payment’ for' the’ coal i in accordance — 


aie with the proper measure of damage, the chief of field division hay-~ -_ 


ing jurisdiction i in the:matter will, take such action as may be, Ree | 7 3. : 
es sary to Pa a ‘atop to. such mang operations... tee is, Re, a 
eee Cons gall sow egal alti nes . Moos Commissioner, — 


| 1 concur: : a = - Pav Oca Gs Ae erie eat 


a Soe ee eS -Aeting ? Director, , Getoical Suriey. 
“Approved: eatle ee Ce 

_ ee craee Hh Epwarps,. DE glade Gat : 

Hina | "Assistant Secretary. a 





a VOTING STATUS OF ‘GOVERNMENT “EMPLOYEES. WITHIN Mout 
ES ' RAINIER. NATIONAL. PARK. . : 
“Opinion, ut arch 18, 1981. 


‘Narronar ‘Panks—Mounr RAINIER Naviowan, Park—J URISDICTION. FS Ons oe, ae 
An act. of the legislature. of the. State. of Washington: ceding: exclusive: juris- 


_ diction to the United States.over. the Mount Rainier National Park: reserv- _ te 


_ing,. howerver,. to. ‘the; ‘State. -certain..rights had: the: ‘effect. of. ceding: the 


_ political jurisdiction of the State only to the limited extent stated in-the act; 
| Navrowat. Parks—Mount. Raw Nationat: Park—VoriNne, SraTUs.« OF. eapeesL | i he _ 


_ EMPLOYEES, 


The fact that. his: , State. of: “Washington; in coding jurisdiction tp’ tie: United 
~ States. over the Mount. ‘Rainier: National: Park; reserved: the right. to: serve 


-eriminal and civil: process’ ‘thereon ‘atid to tax the persons’and ‘property of ae oe 
park residents. did not. have the » effect, of extending. the election laws | of - pe ara oP 


ae B16 - DECISIONS. ‘OF. “THE: DEPARTMENT. or THD: INTERIOR mo ene 


lites in ‘the. State dia not lose his ‘right to, vote, at the place of his legal. | 


‘ -Tesidence by reason ‘of his entering: the service of ‘the. United States on 2 as 


~ the reservation. 


aaa a Vora Quarivtcainons—Stare Liwe.* 


The privilege: of voting and ‘the qualifications’ of Se are primar ily deter: 


mined by State laws, and however unwise or ‘unjust they may seem, ‘those Se 


Jaws are controlling: if. not’ in: confict with. the limited Luss: of the. | 
Federal. Constitution on. 1 that: ‘subject, ae en ae ee 


os Finney, Solicitor: | 


The Superintendent of Mount Ratnier National Park requested ins - 
' formation as to the voting status of Government. employees and other 
citizens residing: in the park, and the question has. been referred: to 


me_ for consideration and a: legal opinion on the ‘subject... In order S 


a that the basis for: discussion: may be fully in view,:the statement Of: . 
| _ the. case by: the superintendent i is’ set forth ‘herein. He states— 2 on 


sun We. ‘understand, of course, that in ceding jurisdiction over “Mount ‘Rainier 2 
: National: Park. ‘the: State ‘Of: Washington Teserved the’ right. to ‘serve: criminal or 
—givil. process: within the: limits: of: the : ‘park: in: ‘suits: or ‘prosecutions for: rights ; 


- acquired,. obligations:incurred, or crimes committed. in the State. but outside of 7 | 
the park, and. the, right of. the State. to. tax. persons. and. corporations, their ue 
franchises: and property. on the lands “included in the. park, It would seem. 


. that: if the State ‘and’ county” ‘may: tax the’ property of park residents that | such 
_ taxed residents should have: the’ right‘ to Votecii. tee eG 
 . At each: ‘election: local : ‘election. ‘officials make. a different saline! rc some 


elections residents of the park have been permitted to vote for- all. national, ae: 

_ State, county, and local officials, at other elections we have been denied the 
right. to vote for local. ‘school officials and matters, At the general election in = °"* | 
1928: one ‘of the’ inspectors declared that park residents could vote only. for 0. 

ma national and state. officials. and | he proceeded to scratch the names of ‘district. 


| : and county officials from. the ballots, which he passed: out: ‘to. some of. our park 
residents. . . However, our park people refused. to. accept: scratched ballots and . 

| insisted. ou using unmarked ballots which — were. accepted and counted, » a 
Until. a few years ago no question: was: raised concerning the voting status “ 


| : of park: residents and our employees. voted. in all, elections and even held. office. ; 
ag sehiool directors in the district outside ‘the park. In 1924 at the: ‘school 


_ election a park resident | defeated. ‘a: candidate. residing outside the park for 


_ gchool director. The defeated candidate took. up ‘the question of the right of Den we 
- park residents to vote in ‘school’: election and the: Attorney General of the 
State ruled that the residents of the park do not. have the right to vote in — 


local school district: elections. “The matter. of school taxes was then taken up. 


@ by park: residents and the Attorney General ruled that: * we'can not be taxed for ? 


Joeal road and school improvements... Since: then: such taxes’ have not: been ‘paid 
. by park residents although - -the county treasurer’ regularly includes such’ taxes 


Ge 7 with the: State and county taxes: -: 


- At the’ election ‘in’ November, 1930, all residénte, rimbering ¢ 32 individuals, | 
of the park were refused the right to vote for the national congressional can= | 
‘didates: and all State. ‘and county. officials.:: J owas: “personally: denied : the:: vote 
and.on. protesting: I-was shown:a: letter: from the. Pierce: ‘County - Superintendent 
a Blections ‘in which it was | stated that: no: residents. of! the ‘Rainier National 


BBP a “DECISIONS OF THE DEPARTMENT: OF THE: INTERIOR as ae - 


ae Pavia may vote at, tha. N ovember, 1930, elections... ‘The letter: further: stated: that = 
2 this. ruling. was: based. on. an interpretation | of : the.. laws: by: ‘the. ‘Piéree ; ‘county are 
_ Prosecuting’ Attorney. Following this, denial. of the. right. to. vote. I took.up 


~ the. ‘matter with’ ‘the Attorney General ‘of Washington who replied ‘that ‘under. fee 


the laws of the: State hé was prohibited’ from rendering an opinion to other than _ 


-Statey:county,: and municipal officials, but:he suggested‘ ‘that ‘I’ take up the’ mat- eg - 
ter: with. the: ‘Prosecuting: Attorney of Pierce: ‘County,: whose duty: it ‘is to render: es 
- opinions : on: such matters. .I, wrote the Pierce. County. Prosecutor - -but'-he: did. 


es not. answer my letter, presumably . because he had already, given: an. opinion: Tage _ 


in ‘the case to the Supervisor of Blections. | 


“Up until: a ‘few years ago. the number ‘of. paimanet': residents or the park was eee ee 


a $0 ‘small: ‘that* local: and ' State’ offitials’ wete- not’ concerned in’ ‘whether’ ‘or: ‘not. 


: stich: residents: of the park: exercised" their: rights: as. citizens. But since the Ros 


: number. has, grown to: above, thirty, their. votes: are. considered, of importance. : 


“Tt is my. opinion that. under, our. constitutional. rights. we. cannot be: ‘Jegally. He ae es 


= ‘deniéd a vote. in State and county. elections. if the State. and county tax’ us. i. 


The subject i is naturally, divided. into two parts: A) The. political 2 7 


status of. the: area, embraced i in the park... £2): The. effect. of: the: elec- ta 
os tion laws.of the. State. of Washington i in, relation. to that-area.. | 


By legislative. act of March 16, 1901, (section. 7129, Pierce’s: Cade 
1929), the. State. ceded “jurisdiction 4 in: the, following: language:: 


_ ixdlusive jurisdiction: shall: be; and: the! ‘same: is: “hereby:' cedéd: to: ‘the: United ae 
States. over and within. all the territory. thati is, now or may: hereafter’ bé included 


in that. tract. of land in. the, State of Washington, set aside : ‘for: the purposes: Of 
a. National ' ‘Park,. and. mown as” the Rainier ‘National. Park; _saving, however, 


to the” said: State, the’ Tight’ to serve “civil” or criminal process: ‘within the. limits -_ 


of ‘the’ aforesaid park, in ‘suits: Or: “prosecutions - for or on’ ‘account of rights 
acquired, obligations incurred. or’ crimes: committed - in. said: States, ‘but: outside 
of said park; ‘and. saving. further. to the. said. State the. right. to:tax persons. and 
corporations, their franchises. and property: on: the. lands included. in said park, : 


‘Provided, “however, | ‘This . jurisdiction, shall not. vest. ‘until: the. United States se 
through the. proper officer, notifies the’ Governor of this: State t that F they’ ¢ assume & eee 


ca police. or: ‘military’ jurisdiction. over. said park.’ 


By Congressional Act of an une 30, 1916. Go Stat, 943 peckion. 98, na a 


title 16, U. 'S. Code), it. was Heclared: that the ‘Uiited: States. ‘as. 


“gunied & sole and exclusive ” jurisdiction over the territory embraced tags 
Lee within, the Mount) Rainier ‘National’ Park, saving, however, ‘to the 
State’ of: ‘Washington the’ powers reserved by it in’ its act of cession. 

“The manner in which the Government: of the United. States ac- ee 


- Baer so-called éxclusive jurisdiction over this area and the extent _ a 


of that jurisdiction are. believed to be essentially similar to the con- 


ne : ~ ditions considered. by: the court’in the < case’ of Fort Leavenworth Rail- 4s, eae 
road: Company v. Lowe (114 U. S. 525).° In that case the court’re- 


ferred to section. 8. ‘Article I of the United States Constitution which’ 
ee provides that. ‘Congress. shall have power. to exercise exclusive. legis. ie 
lation in all cases whatsoever over all places.purchased by the con- 
- sent, of the e legislature. 0 of the State 3 in which the: same dence foe oe an es 
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Bae the erestion: of a ;magazines,. arsenals: dock yards, aad ciher ‘need: eae 
ful: buildings. Tt was said‘ that Fort: Leavenworth Military. Reserva- 
tion did not have a status under that provision of the Constitution. — 
a because the land. was not purchased by. consent of the State but had | 
been reserved out of lands owned by. the. United States before the — 
| State of Kansas was admitted-into the Union; that when the. State 
- was admitted ‘its general political jurisdiction. extended over the lands © 
- _ embraced i in the reservation subject to exercise, however, only i in sub- 
. ordination to. the. instrumentalities. of the general ‘government; that . 
the later act.of the legislature of the State ceding. exclusive jurisdic- 
tion. to the United. States: reserving, however, to the State the: right ta 
to serve civil ‘and ‘criminal process therein’ and to tax corporate prop- 
erty therein, had ‘the effect of ceding the political jutisdiction of. the ae 
. State only to the limited extent stated in that act. | 


“The court gave extended consideration: to: the question ahether | 
the legislature of a State has power to cedé her juhisdiction and legis- 
lative power over any: portion « of her territory, and while it was held. 


| that the State, ‘whether represented ‘by: her legislature or ‘by a con- 
vention specially called. for that purpose, was incompetent to ‘cede 


her political. jurisdiction’ ‘to:a. foreign country, without the: concur- 


rence of the general: government, yet no obj: ection ‘was seen to cession 


of such’ jurisdiction: to the United States i in ‘promotion of the instru- 
mentalities of the general Government. It was held that. the reserved 
right of the State to tax. corporate. property | within. the reservation —. 
was: not: incompatible. with the use. of the reservation Dy the So ac | 


‘States and the tax was recognized as legal. 


“In the casé of. Arlington Hotel Otinpiig v. oF ant roy U. S: 439), 


Chief J ustice Taft: referred to that, case as the leading. case on. the 

me -subject, ‘and in regard. to the. contention made in. the: Leavenworth 
case that the. State of Kansas could not legally - retain the power: of © 
| taxation. of corporate property on. the reservation. in its act. of ges- : 


ay of divided jurisdiction a as : follows @ 451): 


| In answering this claim: the: Gourt. pointed. out. that. ane: ‘United States a withotit i 
ae the consent of a. State might purchase’ or. condemn: for its own use. State-land 
ears for a national | purpose, ‘and that without. any. consent or cession. by. the State, Ae a 
such’ jurisdiction. would attach as was needed to” enable the: United. ‘States to. 
_ use. it for ‘the purpose “for: which: it'had been purchased. The Court held’ that ee 
-. in-such a. case. when. the: purpose ceased, ‘the: jurisdiction: of the federal: goverl~_ hgh 
-. ment ceased. But the Court -further held that: when a formal cession. was made. 
: _ by. the State to the United States, . after the. original purchase. of. the ownership on 
of: the land. had been. made, the State and the Government of. the United. States Be 
— eould: frame the ‘cession ‘and acceptance ‘of governmental jurisdiction, so. ag. . 
-to divide the jurisdiction between the two ag the two parties might determine, ee ae 
Pe ‘provided | only. they. saved enough jurisdiction: forthe. United’ States ‘to: enable. cats 
— “it to carry out: the purpose of the acquisition of jurisdiction. The Court there- Me eos 


eS eres 7 "DECISIONS OF THE, DEPARTMENT OF THE. INTERIOR - — 819) aes 


| - : tacts. held that a saving - clause, in the. ladiguage of the cession: requiring. ‘that ie 4 
a railroad should: pay. taxes was not. invalid. but was in. accord. with the power. 08 ol 


| on ‘both parties and might be enforced. ‘This decided the point in ‘the case. 


In the recent case of United States. vz Unzeuta: (281 U. ‘Ss. 138, 7 Rae os 


i 148), the: rules “were supminetly stated By Chief Justice Hughes } in i a eae : 


oe the, following. language: 


When: the: United States acquires . title. an. annie which. are ‘phircnased byt ‘tho an en ek 


i ee of the legislature of the State within. which they are situated “for. the ae ce 


| lary Of . forts, _Inagazines, | arsenals, dockyards. and. ‘other » needful ‘build- > 


oe ngs,” (Const. Art. 1, sec, 8). the Federal ‘jurisdiction - is exclusive of all: State ao as oo : : 
i alsthotty: With reference to. land otherwise acquired, ‘this Court: said in' Fort: - 


Leavenworth. Railroad: Company ve. “Lowe, 14: WeeS 25; 539;: ‘B4Ly: that's: ‘dif= 


as ferent: rule applies, « that: 18, ‘that: the: land: and: the: ‘buildings : erected thereon: a ' 
- for the: uses. of the. national government will be. fr ee from. any. ‘such interference — See 
and jurisdiction. of the. State as would. impair their effective use. for the: “pur-- aa 
poses for which the property was. -acquired,. When, in ‘such. cases,” ‘a State: 9). 
cedes. ‘jurisdiction’ to. the United ° ‘States, the” State’ may: impose . - conditions ae 


which’ are not’ inconsistent with: the. carrying out of the. purpose of the: acquisi- 7 
tion. : Fort. Leaveniworth: Roitroad.. Company We: ‘Lowe, SUpTas Chicago; Rock. 
Isiand & Pacific. Railway Company. v. M eGlinn, 114 UL Ss. 5425, Benson v. United - 
States, 146 wv. Ss. 325, . 880; Palmer. v. Barrett, 162 UT. ‘Ss. 899, 408 5 _ Arlington 
Hotel Company’ v. ‘Font, 278 UU. ‘Ss. 439, 451. “The terms of: the cession, to ‘the 
ie extent. that. they. may. penal ‘be: seca ‘determine “the extent ‘of "the 
Federal jurisdiction. - poihy 


See’ also iSsrpihia Trading Cota Vv 000K 2 (081 U. s 5 647). 
“Tn considering’ the ‘extent of. the respective. jurisdictions of: thie | 
State and’ ‘of the United” States: over the Mount. Rainier’ National 
Park, iio reason. ‘is seen to question or depart. from the limits thereof 
as ‘defied in: ‘thé: ‘act of‘ cession | by” the State “and' the’ ‘acceptance: 
. thereof by ‘the’ act “Of: ‘Congress. “Therefore, ‘thes right ae “the, | 
_ State to tax as therein provided must ‘be recognized. a 


Jt is:clear that. Congress assumed ‘full jurisdiction adeoptli as 5 thi a 
| specially limited: “It is ‘familiar doctrine i in the practical operation = - 
of our ‘dual. system of. Government ‘that the States: may exercise. 
: jurisdiction i in’ ‘Tespect: to many ‘matters’ ‘of concern to-persons within = 
their borders, even’ ‘though the stibject' matter be within the jurisdice 
tion of the United. States, until ‘Congress shall by: appropriate legis-- 
_ lation enter the field. It was. upon. that principle that the Solicitor 
for this: ‘department in: an: opinion — [unpublished] dated. November ee 
—-26,. 1927, ‘held that: there was. no substantial: legal objection’ to the Dolch 
; practice “which. ‘obtains in cooperating. with State authorities in. 


a _ Tespect. to holding. inquests and issuing . death certificates. ‘where a, 


deaths occur in national. parks. That: opinion. finds ‘support. in. the — ae 


| - Gase of Allegheny Company v.M cOlung. (58 Pa.-483).. But I fail | ‘ oe, 


ou to find § in the decided | cases clear authority for any broad application “ : ae a : 
ne of that doctrine in respect to reservations over which the’ United. Ce ae 
a, _ States has jurisdiction. a ! So eta 
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Tey is 5 vealed that whavs State jurisdiction 1s: wholly exclude ed. thers : a 


> ‘eit be an unfortunaté hiatus. where vital matters’ will be entirely 


devoid. of. applicable laws, because the Federal Government, has not 


4 set. up. complete’ machinery for administr ative control. or adjudication ce 


of the'myriad minutiae of ‘local government.” It has’ ‘provided: gen- 


erally that all of the laws applicable to places’ ‘under the sole ‘and 


_. exclusive jurisdiction of the United: States shall:have force and =~ 


: effect i in said park, and others having’ similar status, and: that ifany = 
: offense. be committed therein, which offense is not prohibited or the 


“ punishment for which is not provided : for by. any law ofthe ‘United ae 


= ‘States, the: offender: shall. be: subject. to: the. same. punishment. as the © ‘i 


: : ~ laws’ of the. State-at the: time of the offense. may: provide for a: like sa 
_ offense in the State. See act of Jane 380, 1916, Up re, and’ ‘Chepter®) -:, 


7 A, Title 18, ee Ss. Code. - 


| This. covers the field for eae cases s but does not er for the aoe © 
la adj udication. of: property. or.civil rights nor for regulatory. control.of — 
such. matters as marriage and: divoree,' the recordation « oF deeal fonts > 
; ments, vital: ‘Statistics, ete, °° ER 
2 In respect to, property. rights,’ the law is lett i in ‘static doin anise. a 
oe. ihe doctrine’ applied. in. the ease of. Arlington Hotel. ‘Company..v on 
Fant, supra, a civil action, wherein. it. was held that, the-law of. ‘the Oe 
7 State of Arkansas. as, it existed at the date. of the cession. of jurisdic ee 


carr ed 


| roe zoverning. ihe ability | i Ro ribceners for ‘the Joss. of. as prop- 


erty of their: guests, and not. the later-and more, Tiberal. law which: had. 
_ been: enacted : by: the State after,the cession. of. the State’s, jurisdic- a 


ae tion. «lt: was, held that such: former. law. of. the. State. remained. the _ 


law of the place: over which jurisdiction . was, ceded, it not, haying oe 


a : been. otherwise provided by. Act of Congress... ae 
-. There. have been a number of decisions on: the quate: of the right a 


A of inhabitants. of ‘such. ‘reservations. to. vote at elections held. under nS me 


- State authority... An important. opinion on this subject, was rendered is 


| = by the, judges: of. the Supreme. Court, of Massachusetts. ‘Me 1841 @ a 


| ae Mete. 580), wherein it was held (syllabus) Be ac os 


“Pérsons who reside on Jands: ‘purchased. ‘by or: ceded. to the United. States: oe Be 


: navy: yards, forts and. arsenals; and where there is: no other. reservation. of 


a jurisdiction: to. the,State than that of a. right to. serve. civil, and criminal process 


a on such - Jands,. are not. entitled to the benefits of the common ‘schools. for. ‘their as pi 


children in. the towns in which the lands. are. situated—nor are they ‘liable. to be 


assessed for: ‘their polls” and estates: to State, county, and: town taxes, in. ‘such > : ht . 


ee towns—nor ‘do: ‘they gain ‘a. settlement in such’ towns, for. themselves: or their | : 


< children, by residence for’ any. length .of time on. such lands—nor do they. 


— acquire, “by. residing on. such lands, any. elective. ‘franchise. AS Anhabitants ot ae 


ne such towns, 
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Po: thie same 3 ffect: was: ine diseisionsa in. 3, the ¢ case. of: ‘Sinks Ve Reese aa 


(19 Ohio St. 3806). That decision was favorably noticed by the Su. 7 


ee preme_ Court of the United States ‘in the fort Leavenworth ase eos : - 


above referred to wherein the court: said—- gg 


te ‘Tn. Sinks. v Reese, 19 Ohio ‘St. 306, the question came before the. ‘Sapeinie: | 


- Court’ of Onis, as to the effect of a. proviso. in the act of that’ State, ceding to. er ae 
the United. States its. jurisdiction over lands within her limits for. the. pur: fe ace 
poses of a. National. Asylum: for Disabled Volunteer Soldiers, which was, that oo”. 


_ nothing. in: the. act. should be. construed to. prevent the officers, employees and : 
inmates of the asylum, | who were qualified voters. of the State, from . exercising. 
the right of. suffrage at all township, county; and: State elections: in the town- 


7 ship in which. the National Asylum ‘should be located.. And it’ was ‘held that, bie at 


upon. the purchase of the territory by the. United States, with the. consent. of 


the Legislature. of: the. State, the. general | government became invested . with — ae fe 
- exclusive | jurisdiction. over. it and its. appurtenances | in all cases. whatsoever ; el ue re 


- and that the inmates of such asylum. resident within the territory, being within 


such exclusive. jurisdiction, were not. residents ‘of. the State so as to entitle ae oe 


’~ them’ to. vote, within the: meaning of the i Consitmilpp which | ‘conferred. the fy 


. elective franchise upon. its residents alone. 


- It will be observed that the act. of cession in iia case 5 aniddertosk ee 


a to save to. inhabitants of the reservation the right to vote, but: ‘that 


_ provision was held to be invalid because consent tothe -purchiige had 
been given in the manner ‘provided by the Constitution; and, there- _ 


7 fore, the United States. acquired. exclusive jurisdiction and. the State. - 
; jurisdiction was completely. ousted. : oo i 


The same conditions obtained i in respect to the Soldiers? Home ‘at ae 


e 5 ohnson. City, Tennessee, and the. question. of the right of the: in- 


ao habitants of that home. to vote in. Tennessee was involved 1 in the case 7 : paluadt 
. oe of State v. Willett (OTE 8. Ww. 299). The Sinks case was 3 cited and oe 
© irae followed. 7 


“The following statement. is quoted. Flo 20 ) Compus J oJ uris, p.1 ay 


: - Since land. which. has been ceded by the. state to. the United States. for the ~~ a 


use of some department of the. general government, without any reservation . 


of. jurisdiction. except the right: to ‘serve civil ‘and “criminal process" thereon, eter: 5 
| ceases: to be a part of the state, such’ land cannot become a voting residence aye 


- in the state in which it is situated, until it is receded to the state by congress. : 
But the mere fact that. a person is jn. ‘the service. of the United States on a 


government reservation. will not. deprive him. of. bis fight, to. vote. in the place on we 


where he has: a legal residence. 


The right to vote: can not t fe tepatdeda as a: giconetitational ae in 
a, national sense except in a very limited. degree as regards immunity : 


from State discrimination on account of sex, race, color, or previous ; as 
condition of servitude as ‘provided in the 15th and 19th Aepdnicnie: sate 
to the Constitution, and in respect to the qualifications of electors, of - 


| members of. the House of on of the United States, ¢ con- 
- 18607—82—vor. 5821 eee ice | ne 


B22. DECISIONS OF THE. DEPARTMENT: ‘OF THE INTERIOR oe eA TYele 3 eo 


ae cerning Shore was s provided: in-the original. Constitution that: they ee ae 


-. shall-have the qualifications requisite: ao electors of: the. most cee AG e. 
-- ‘merous branch of the State legislature. : 7 a « 


The qualifications of voters are fixed by: State ies. aad beaver _ 


; 4 unwise or unjust: they. may seem, they are. controlling if. free from * 


- ~ conflict. with the Federal Constitution as. regards: the -YOry. Timited . 


provisions on the subject in that instrument. 
Among the qualifications: for voting required by ‘Artide 6 - the =. 


7 - | Constitution of the State of Washington, it is necessary, that: per- o : 2 
~ gons be. citizens of the United States ; that they shall have lived In,” 


the State: one year, andj in the county ninety days, and: in the city,» — 


_ town, ward or precinct thirty days immediately preceding: the elec- 
tion. at which they offer to vote; that for the purpose-of voting and 


a eligibility to office, no person shall be deemed. to have gained a resi- % 
dence by reason of his presence ‘or lost: ab by, reason of his absence - : 


| while i in the civil or military service of the State | or of the. United 


| States. The State law also makes provision. -enabling absentees to 


~ vote by mail when unavoidably absent from home and more than 
- 25 miles from the precinct: where they are qualified to vote. | 
Under these provisions, if any of the Government, employees i in the 

oe were. qualified voters of the State in precincts outside of that - 
area, they: have not lost. the right. to vote in such. precincts: by reason 
of absence in the Government service, “But if they were not. prior 
qualified voters in the State, they have not acquired. the right to vote 
_. merely by residing 3 in the park. It is probable that none of the em- 
. ployees of the Government have lost. their voting privileges. at their 
= former. homes by reason of absence i in the Government. service. It — 
Tay also be that. other persons merely sojourning in the park or 
_. temporarily engaged in, business or private employment, there, have 


: not lost their elective franchise at their former homes, but that would 
. depend in- great measure upon whether they intended to. abandon 
- their. former citizenship in other states as well as upon the provi- 


sions of the election laws of a Rartienlat States where they for- _ 


- merly resided.. : 
+. The important pe rule to. ie kept | in ee is. dhat he voting 3 
< praise is determined by State laws primarily and with very few 
- exceptions... Although. this Nation gained | its independence in the 
_ American Revolution. by: force of arms in- defense of the principle a 
_ that taxation without representation is tyranny,-yet that doctrine ~ 
Was not preserved. in the Federal Constitution. The payment of _ 
| taxes is nota paramount test: of the: right to. vote:: Numerous ins 
-statices are found where States make'the payment ofa tax one ofthe  _ 
‘qualifications, but it is familiar to all that property, where the State 


; . has jurisdiction to. impose a tax, may be taxed. yhOur regard t to its x 
es “-Tepresentation. at the eae ee a, Se a 
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ot may “Be tied that in jie? cession foes jurisdiction over: the : 4 


“ Rocky: Mountain N ational Park in: Colorado, the right. to vote was 


_. expressly. saved to the oes residing therein. “See act on ‘March : 
2, 1999 (45 Stat. 1536). : 


“In. the present; ‘case, ‘the ‘Btuta of > Washington’ ‘and ‘the’ Gaited.“ S 


Stata agreed upon forms: of cession of | jurisdiction whereby the 


State reserved its’ taxing power: but made no. provision in ‘respect t6. 


7 yoting privileges: of the inhabitants of the park. The present atti- ; 
tude of the State appears to be within its powers. Doubtléss the 
7 compact’ could be amended by mutual agreement of. the State andthe 


Federal Government in a’ manner similar to that in respect, to Rocky - 
Mountain National: Park; ‘but so long as ‘the cession “stands an: nits 


‘ f Sse soa the inhabitants : are subject t to its tern ms. 


| - Tos. M. Dice: ee ye ee ee 
ae Assistant 4 Scorctary. 


4 3 COMMENCEMENT OF PAYMENT OF SUPPLEMENTAL consTRUCTION ag ce 


| CHARGES 1 BY STATE IRRIGATION DISTRICTS IN MONTANA 


“Opinion, March nN 1981 


ae Reta marton—Consmaverion Cmardes—Transr’ or _PayMEnt—Starures, 


/ ‘The: act of April 28, 1930, which’ ‘amended section 43 of the act of May. 25, 7 


oe 1926, was. not: a. relief. act, but rather’ ‘an act which. authorized Moneys paid aa oe 4 
oe _. voluntarily by: a: debtor into. the reclamation fund. for: ‘construction: charges 


. on the unproductive portion ofa: farm. unit declared. tobe in the suspended 


ieee class to be. credited to the ninpeid balance of the construction charge on | the oe ee 


| : productive area. of the unit. . . = ! ey 4 
Ructamarion-—Inriaarion Progecr—Sram Tnmtast0N Dunore—Conerve 
“TION Crarces—PayMENT—CONTRACTS. | ae Se a ee ne 
A contract entered into ‘between: the United ‘States and a project ‘irrigation. | 
_ district, ‘organized under the laws of the State of Montana, whereunder it 
is agreed by the district that. it will collect and pay to the United: States. 
2s _the construction charges due the latter; does not intend that there shall be | 
a moratorium between. the termination of the payment by any. individual ; 
% landowner on the primary charge and the beginning of payment. on: the. 


oe secondary charge, where the’ completion. of payments of the primary ee. oe 


on the various units” oceurs. in . different years, | 


ae FINNey, Solicitor: | . rie 


oo“ Dhe Huntley Project Tnvigation District, ood: ‘under the ine ae 
- of the State of Montana, .is. a. quasi-municipal corporation. including ; 


within its limits all of ‘tie irrigable. area of the. Huntley Federal rec- 


Le lamation project. Under a contract. dated Ji anuary. 2, 1927, between: - 


the United States and the district, it is agreed. that: the, district will | 
operate and maintain the Project irrigation system and. will collect . 
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a, for the United States the construction charges. due the latter in nee 


payment of the. investment ‘made by the United States pursuant. ey - 


are the act of June. 17, 1902 (32 Stat. 388). van 
On February 13, 1931, the Secretary of ie cee ade anan- 


—_ nouncement of the amount and terms of payment. of the supplemen- _ _f 
tal construction charges due under the contract. This announcement 


7, is provided for in the agreement between the parties. . As written the — 
_ announcement provides that each landowner shall begin payment of oe 
. the supplemental construction charge i in the-year following the date 


| of the completion of the payment of the primary construction charge. : 


It is the claim of the district that payment of the primary con- — . 


7 “struction charge will not. be completed until 1947 and that none — 


of the secondary. construction charge. 1s. due. and. payable until 1948,. a 


_ Therefore, the district has Drotested: against. ‘the PROWEOE _ the | 


- announcement of February 18, 1931. 


The Huntley project lies on the south. ae. ae the Wellowatons 


_ River about 20 miles east of Billings, Montana, and. comprises three = 
divisions of approximately 82,000 acres. The Pryor division con-.. | 
tains 28,000. acres, and the. Eastern and the Fly Creek divisions 


contain 4,000 acres. In what i is said hereafter reference will be made 

only to conditions existing in the Pryor division. The lands in | 
the Pryor division of the Huntley project were opened to entry — 
under public notice in 1907 and each. entryman ‘was required. to 
make a water-right. application for his land providing: for payment | 
of the. construction charges. of the project, fixed at $30 per acre, in 
ten equal annual. installmenté:: ‘Subsequently, by the act of August 
13; 1914 (38. Stat. 686), known as the extension act, the terms of 
payment were extended 20 years. By the act of May 25, 1926 (44 — 
Stat. 636), authority was given to the Secretary of the Interior to | 


extend the time of payments for a. term not. exceeding. 4.0. years. 


This was by reason of departmental decision determined to be a 
| period. of 40. years from the time of the issuance of the public notice. | 
The contract: with the irrigation ; district was negotiated during” the 
year 1926, and due to the fact that a ‘considerable period had elapsed. 


- from. the time: of opening the project, and that. entries: had been 
made during succeeding years, it was known to the men who drafted — 


2 the: contract. that the amount: due from . each. tract of land was .— 


. different. from that of other tracts. This necessitated. a computa- > 
_ tion from the: books i in the hands of the United States of the amount - §e of 


' due from each landowner. 


| By the termis of the contract thie data right applications mT the ae / 
— ‘pooks kept by the Government became the means for determining = 
_ the amount due from each tract of land and the contract therefore — 


a Se. gti that the: e Boaretaity, oe determine the amount due, and . me 
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| announce: this. data. of payment. By: section 5 of: thé éonttat’ ene a ees 


& is a designation of the classes of land in ‘thé district relative to their e 
 being- application. land, nonapplication land, and. noticonsenting ap- — 


plication land. It is only necessary to edinsider- i in this See oe 
é. condition, relative to: consenting application land: : : en. ae 
' Article 16'of the contract states that’ the Secretary will aetetmine Pe eae 

and annourice to the district. for each: tract of consenting application oa 


~ land in the Pryor division the: unacerued® primary construction charge 


es and that the total of such charges: for: all of the tracts will be referréd oe 


to as the primary ‘construction charge. -This-is the charge that the — | 


district agreed to pay in semiannual amounts. It: represents the 


total found ‘by adding the amounts: due from each individual’ con- ge 
senting application: landowner. = YS eee 
Article 17 of the contract. provides: that thé: - Seicratianty wi. “des oo Che 
tarinine, andannounce to-the district: for each tract-of consenting ap- 
plication land in the Pryor division the number of equal semiannual = 


installments after Ju une 30, 1932, in which the owner of such tract’ 
may | ‘complete the payment of the: primary. construction. charge, 
- thereon, it being understood. that. the. Secretary. will, in: each. oo 
a dhe: longest possible: period permissible under the adjustment 4 
This period, ‘under the Jaw and the regulation of the depart- 
nk: would be 40 years from the time that the Jandowner’s water- 
right application. wasmade. 

By. Article 18 it. is provided that the etrick will, in 1932 and 
each year thereafter until the. primary ‘construction charge is paid, — 
levy assessments and pay the construction charge to ve collected: from ee 
all tracts of land: on ‘the basis fixed i in Article 17." | i 

. It must be concluded. from a study of the contract provisioris that 


thé amount to be paid by the. irrigation. district. was the total of. the ee 
‘amount: owed by baste ‘tract: of Jand- at the: time the: contract: pikes ae 


executed.” A 
” Kiticle ! 29, at the éantraict ‘deals with the payment of f supplemental 


ine _eontrcton charges. Tt states that—_ 7 


_ Within a reasonable time, after this contract goes into effect and. | before es es | 


Pag able’ im: full on behalf: ve any tract Of consenting application land, the Secretary 7 is ee 


will determine’ and. macau ‘* © # the amount ‘of the supplemental con? 
struction: charge (#: - payable. on. behalf “a each. tract of consentlae! ape. ; 
arte plication land. . “tattes ceo J. | 7 


The Secretary is to determine the age a Ob the. > insballments. 7 


each such tract, the first: being due for any: tract on December 31. of oe 
hee 4 the year: in which. the final: installment of the: ene construction a te ae de 
ten ~ charge was payable: for each: tract.: Pee, ie ees ede 
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183 is. medent from the statements in the écilieact that oe epee te — 
| tng application. landowner might have a different. annual payment. we, 
and that. the time of completion of. payment might be different. It 

“can. not. be doubted from the statement in Article 22 of the contract aig 

_. that the first payment. on the supplemental. construction. charge should. ; 
be made on December 31 of the year in which. the final installment 

of the primary. construction. charge was payable. In other words, 


there was no intention of permitting a moratorium in. payment be-— 


tween: the termination. of the:payment by any individual landowner ~~ 


oe, on the. primary. construction charge. and. the beginning of payment a 
on the secondary construction charge... | af 


With this. situation. in view we. ist now Paporoaeh. fe Gueaien “ne 


of the effect of the act of en 28, 1980 (46. Stat, ae), which ee / 
cs vides, as Tollows: | 


Suc. 43. The: even cnt of are ‘eonstruciton: charges: against: said areas ‘tempo- “e 


. varily: unproductive. shall- remain suspended until. the Secretary. of the .Interior : 


od shall declare them to. be possessed of sufficient productive power properly: to be 
7 placed in. ‘a paying Class, whereupon payment. of construction . charges against | 
such’ areas ‘shall be. resumed or. shall begin, as the case may ‘be. > Any ‘payments 
madé on. such areas shall be credited to. the unpaid balance of. the construction — 
charge. on the productive. area. of: each. unit Such er edit shall be applied on 
Und. after. the ‘passage: and. approval of this Act, which: ‘shalt. not be construed 
to require revision oF accounts. heretofore adjusted under the provisions of this 
section as originally ‘enacted, While said lands 80. Classified. as temporarily 
unproductive and the construction charges. against. them. are ‘suspended, water 
for irrigation purposes may. be. furnished upon payment of the usual operation : 
and maintenance. charges, or. ‘such other charges as may: be fixed bythe Secre- 
‘tary of. the Interior. ‘the. advance payment of. which. Tay. be: required, in the 
discretion of ‘the Secretary. Should said lands temporarily classed as unpro- 
ductive, or any of them, in the future be found by the Secretary of. the Interior 
to be permanently unproductive, the charges against them shall be charged off . 
as a permanent loss to: the reclamation. fund and they - ‘shall. thereupon ‘be 
treated in the: same manner. as other- permanently ‘unproductive, lands as pro- 
vided in. this Act except. that. no refund . shall be made ‘of the. construction 
charges. paid on such. unproductive areas and. applied, as a credit « on. ‘productive 
areas.as herein authorized. [Italics supplied.] ee a 


The italicized. portion. is ‘the Catan to ‘old soon 43 ‘or. - 


2 the. act of May. 25, 1926, supra. This act does not apply to all of : | i 


the farms in the Pryor division of the Huntley project... It. applies 


only ‘to. those: lands where a portion of the entry. has. been. declared - 


to be in the suspended class on which payments - of construction — 


charge had been made. The sum of money paid upon the charges. a ; 
. formerly. falling due: on suspended land must, under the: amended = 
~ act, be. applied as a credit. on the construction charges. of the Class: 


1 to 4 lands in the unit. The application of these credits. has, in. 


‘some instances, resulted in the payment. of all ‘of the. primary con- - 
struction charges on. the Class 1 to 4 lands in the unit, and the Jand- — 
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- engi olaitnss that’ he should: ‘fot: be: ‘pequired: 66; begin. Saya “of ne 


me. fhe: supplemental: construction: charge: on. December 31. of. the: year ss : 
EOS that he completed. payment. of the. primary charge, Peek ees 
eee fil order to determine the meaning of a contract. it is. Perr ae 


oe to place one’s. self in the position. of the parties who: made the con- — 3 Hie 
tract. It is evident that. none. of: them had in view the act of April 


- 23, 1980, supra, because it was not in: existence. This. act. is not a_ 


‘#elicf: act, ‘as: asserted’ ‘by. the: irrigation district. Tt took money that 


1 had been’ voluntarily paid by a debtor into’ the reclamation fund — oe 


for. construction, charges. on a. specified. area and applied. it. toa ‘pay- pa. “ 


--ment.of: construction, charges on another area comprised in the same 


a, farm unit. It was a statutory. provision: sought by the. landowners 


Pas and not. the: administrative officers of the United. States. - oi 
‘There is an apparent conflict in the. statements of Artielés 417 and ioe 


92 of the contract: Section 17° provides; among other things, that: — | 
TE being. understood that’ ‘the’ Secretary. ‘will allow’ ‘the’ longest pos- Oe, yk 
3 sible period. under the adjustment act.”. This has ‘reference. to the _ 


-’ primary construction charge. Article, 99, which deals with the sup- — 


-_-plemental.construction: charge, provides, among: other things: “The -~ 
_- . Seeretary: is'to determine thé due dates of the installments foreach = 
oA Such tract, the: first being ‘due ‘for: any tract: on ‘December 81 of the ae 
- year in “whidh- the final’ installment’ of. the primary. construction. core 
ete charge was payable.” % In determining the meaning of the language 2 


used in the contract, it must. be remembered that the division of the _ a ee 


charges | into primary. and supplemental | was an administrative act. 


Article 17, of the contract states that the Secretary will determine — : . 
the due ‘date, but Article 22 fixes ‘a continuity of payments over 


oe which ‘the: Secretary of the: Interior has no control. The contract 
att between the parties determines this: ee of payments and Be 
te can not ‘be: disregarded. eee > 
It is my opinion that: there. is no es andation | in the pontiace ‘or “hoe 


_ . the application: of: the: act: of “April: 93, 1930, supra, - for: deferment. : = a : 


. : ain the beginning” of: ‘payment of supplemental ‘construction charge . 
-. which would amount to a moratorium. granting to the consenting ap- 


a plication. landowner. any. term of. years between the time of. comple- me eas 


tion of the primary. construction charge: and. the e beginning of le in es cA 


| - ment of the supplemental construction n charge. 
Approved ee ene 
Je os. M.. ‘Dri, 


ade _ First Assistant t Seoretary. 
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o DIVISION OF WATERS OF AHTANUM. CREEK, WASHINGTON, a 
BETWEEN YAKIMA INDIANS AND WHITE LANDOWNERS 


_ Opinion, March £8, 1981 ae 


Wattn ‘Rrewrs—Recamarion-—Inpraw Lanps—WaArsrM ASTER, oe be, 
Ae: provision in’ a. contract. for: the division of the waters: of ‘Ahtanum Creek | 
- entered into between the United States: on behalf of the Indians on the - 
_. Yakima. Indian Reservation. and. .the. white landowners . outside, of. the 


“reservation, for. the. -appointment: of a. watermaster on or. before. June 15 = ba 
. each: year, contemplated that the. apportionment. of the waters. was to. be ae 


: made only ‘during the irrigation. season, and not ‘then. until the watermaster a 
~ ‘had been appointed, but that’ his s Bppoiniens could be made before ‘that Na i 
“  date,: if desirable. . . bounties, ae ten ePigere Meee eS, eet ae 

z — Waren Rrexrs—Rectasation—INbraN Laxpe—Hourrasns Rrens—Snonprany. 2 

| OF THE: HINTERIOB:, oi ac fk Gaia? lees rete Sete ee 
“the department. will. not, attempt 1 to. abrbeate: a contract entered. into’ more 

ae than. twenty. years ago. between the United . States on behalf of the. Indians 


7 on, the Yakima Indian. Reservation | and the white landowners ‘outside of - 


“the. reservation’ under which | more than fifty per ‘cent of the waters of | 


: Ahtanum Creek were apportioned to. the latter during the irrigation Season | a 


3. -eaeh year. where the. division’ was based upon: beneficial use at. the time — 


the agreement was made and valuable. rights. have been acquired in reli- 


. -ance upon the terms. of the contract, notwithstanding. that. the. Secretary — 
2 2 Ot the Interior may not have had authority. at the time to bind. _ fhe’ “4 
one Indians by. such agreement. | ie: , 

| Counr Decist0w. Crrep AND ‘Distineursien, - 3 | : | 8 
_ Case of Winters. v. United States AO. U. 8. - 564), Aistinguished._ 


Finney, Solicitor: une 


You [Secretary of sie’ intericr] have eerie to me = for opinion’ . eas 
: certain questions. propounded by. the Commissioner, of Indian Affairs. 


. relative to.the water rights on. ‘Ahtanum | Creek a. stream forming . 
the northerly boundary “of the Yakima Indian. Reservation. in. the 
State of Washington. The. questions submitted, are, as. follows: | 


ee a Whether: certain. old. dndiah riglits to the use: of water: from: the: south: fork 


: E of Ahtanum: Creek. were. taken. into. consideration when the. agreement of. ee. 
was made. 


"2. Whether the division of the ‘water: on the basis of 75-25 in 1 the agreement 
of 1908 was: without limitation. ‘as to time ‘of use ‘throughout’ ‘the season or 
was. confined to: the period: of: low: water r usually: beginning’ about the middle 
of June. 7 

3. “Whether the parties, eepeenchiting the ‘Goverment: had authority. to. bind | 
~~ and limit the use, of water upon the Yakima Indian Reservation: along the lines > 


7 set forth in the agreement: of 1908. - | 
The first question was considered i in tiie (uneporiady Solicitor’ eS. 73 


; . opinion of May 24, 1930 (M. 25937 Ys. wherein it was stated in the a 
- last sentence of the opinion that “The diversion of water for about . 
60 acres in _ the vicinity of. the south fork of Ahtanum Creek seems 7 
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a to require : no > affirmative action’ 2 as: the: condition 1 now y prevailing has . aes 
Se Baye for sixty years.” Oe acetal, 
VAL of the questions: submitted: Bia anaes a pected made May ee ee 


ee 9, 1908, between: the: United States, acting in behalf of the Indians ae 
on the. Yakima Indian Reservation, and. W. Ww. Glidden, ¢¢:al., , repre- oe 
senting ‘the white landowners. living. on. the northerly. ade of: Alte: «23 
yum Creek and. irrigating. their, lands by: diversions from. such creek. gg. 
neg ES validity of the’ contract, ‘depends. to; ‘some, extent upon the. inter; °° {6 


_ pretation tobe. placed 3 upon the treaty made withthe Yakima Indians. . _ : 
on. June: 9,°1855, which -treaty was ratified: by. Congress. March:8, 


se at 1859 (12 Stat. 951). It-is claimed. by some that the waters of Ahta- a 


: num Creek should. be. divided. equally between, the: reservation. lands. ao 
~ on.the-south side’ of the ‘creek -and’ the. white: men’s lands on the 


- north side of. the-creek. because. this stream. is- the. boundary’ line. 
_ of the ‘reservation. and, ‘therefore, following. the ruling inthe case _ 
of Winters. v. United ‘States (207 U. 8. 564), one-half. of the water ; 

belongs: to the Indians and the other half,to the whites, 


In Article 2-of the treaty. above referred: to. the Indiana Gaede Tees | 


‘Linquished and. conveyed to: the United States a tract.of land. which | 
~ was explicitly described, reserving from the. tract the land included - 
within: the. Sllomne boundaries, which. dg, the present; Vakimia Ans 
dian. Reservation: ; ey ieee ate. gig aM EB UGE Tones oS gets he EE ae 


Commencing’ on: tia, Yakima: ‘River,’ fat fhe mouth of tha. Attatnam. River: | 


. thence: westerly’ along» said: Attab-nam ° River. to. the -forks;- thence: along the | 
southern, tributary... to. the . Cascade ® Mountains; thence. southerly’ along... the: .. 


main ridge. of said. mountains, passing south and. east of. Mount Adams; to. the . 
* spur whence flows ‘the. ‘waters. of the Klickitat. and. Pisco rivers ; thence down E 
. gaid‘spur to the divide ‘between the. ‘waters. of ‘said rivers; ‘thence along said — 
divide. to the: ‘divide ‘separating: the “waters: of ‘the Satiss. River from: those. 

flowing. into the’ Columbia. River ; thence. along said divide to the main Yakima, a 


_ eight. miles. below. the ‘mouth. of. the, Satass Riv er; ; and : thence; up. the. Yakima | - 
. _ River to: the. place of beginning. BEY fg ot wae 


Further reference. will be tnade: to: ane provision. of the treaty, oe % 


‘connection with: the. discussion . of. the third. question: -propounded. 4 ee 
~. In the contract. of May: 8, 1908, the parties. agree by Article toa =~ 
eee of the waters of Ahtanam. Creek. and its.tributaries-on-the 
_. basis of 25. per cent: of the natural flow ofthe creek to the. Indian ket oe 
lands and.%5. per cent. of the natural. flow of the stream to the: white a ae 
-Jands. - In Article 3. itis agreed that the waters flowing in the creek 200-85. 


shall. be measured at.a point. locally known as the Narrows which is. | 
- on- the creek. below the: confluence of the: north. fork. and the-south a 
-» fork of Ahtanum Creek. It is provided that to. the.amount thus = 
ee ~ ascertained. at the point. of measurement shall be. added: the amounts — Son oe ee 
of water: diverted from. said Ahtanum Creek including its north and = ss 


ee south forks, above the po of measurement, the total. thus obtained — - a om 
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hae é to be dividea 4 in the perceéritages’ set: ‘forth im: “Article 1 Ttis ace 


that the division of water at the point of measurement.was intended 


te. take: into’ consideration ' the: total flow ‘of ‘the stream at. ‘the oint eae 


_ of measurement including the ‘diversions above that point...) 
Tt was not: intended by. my’ opinion: ‘of: May: 24. 1930 fuiniteported]; A ey 

ad t' decide what: should be done: about the appropriations: on the south = 
_. . fork ‘of the creek, but ‘to say that’ ho need not. be: y considered: = hes. oe 
aes -; determining’ the ‘thier questions: decided. Hes an as 


Turning our attention now to the answer: ref. the: iecoude quéstion, = 


st whick: involves: also an interpretation of'the contract of May. 9, 1908, . ae 


the’ contract’ seems ‘to: contemplate : the measurement ofthe water = ° 
E during a time when a: division must: be made. between the various. | 
- appropriators on the stream: It is certain that: it did: not: attempt a 


- to divide the waters ‘or’ provide for their measurement. and ‘division — 
outside of the irrigation: season. There is no intimation’ that. the 
parties: contemplated the: storage of water: or use of water: from 
storage and the distribution: of the same to the lands of: either ‘party 
_ to'the agreement. The term low water flow ‘is intended to describe. 
the period when it becomes necessary: ‘to measure’ and: divide : the 
waters: between. the: appropriators.. From. the beginning: of the i irri- = 
- gation ‘season: up to. the time'that the waters must be divided; there 

is sufficient. water in the stream to supply all lands: and: permit. | 
water to. goto. waste below the. diversions.:- At. that time of year 

the contracting: parties were not interested ‘in a. ‘division of ‘the. 


| - waters. Therefore, they provided’ for*the- appointment of a ‘water 
~ commissioner and the beginning of the division of the waters by him | 
when the flow. of the stream fell to a. ‘point. where. it was imprac- | 


 tieable: for. all. of the. appropriators to secure. all of: the water they 
could divert, or that was required: for their lands.’ The: date- when 


> the division: "of water became hecessary is variable: with each: year. 


oe The contract fixed the time for. the appointment of the ditchmester. - - 


“on or before the 15th of June ofeach and: every year.” As stated . 
J in my. previous opinion, ‘this could not be construed. to’ mean ‘June 15 a 


oa of ach year because: the: parties used‘ the words on or: before which, 


roe __ properly construed, makes it possible: to appoint the | ‘ditchmaster | 
_.. before. June 15, if: desirable. It is evident that the parties did not 


_ intend. by the: contract to. provide for a division of the waters until 

_ the ditchmaster was appointed but: when his: appointment ‘was made 

he was supposed to begin. the division of the water between: the 
aoe parties to the contract. ‘This may appear as an amendment of the 
= opinion: rendered by me May 24. 1930; wherein. it was stated that: the. OB ag 

~~ division “is without limitation as to. ‘the: season of the year?” This 


ee 7 referred only to the time of the appointment: of the. watermaster. Tt ne 
ae is Gee conclusion: that. the contract’ plainly: shows that the parties ee 
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ee : were’ its lent gf the: waters. in. the: stream. during: the ivtigation’ 


ae ‘season and they. believed: that: there: was no ‘necessity for a division | ge 


of thé water during: the early. part of: the irrigation season but.that ie 


_ at some time during the summer the stream would fall to a ‘point be ee _ 
where there would: be a shortage for:some of the’ water users; at 


. which. time a, watermaster would: be. appointed. by. agreement: of: ae ia ie 


: = 2 parties. By the: appointment. they: agreed. upon the man. who: should 7 — : 
Coes make! the. division ‘of: the: water: and: also ‘the: time when. a bugenrs ee ee 


| = was. necessary:. 


_ In question. No. oO. oo we are e weeaid with pine » diffienliiea: as. it 
~ involves. the treaty. rights of the Indians.and also the right of the 


_ Secretary of the Interior to make a contract; for and.on. behalf of oo 
the Indians ‘which would: limit’ their: rights: to. the: diversion of thie: a 67 x 
waters of Ahtanum - Creek which is the northerly boundary’: ‘of the 


os reservation. From the. portion | of the treaty’ previously. quoted, it 


‘is shown that: the boundary i is. fixed as commencing: on the Yakima. — 

| River, thence proceeding westerly along said Abtanum River to the _ 
- forks. These words , give little information as to. whether the bound- 

ary ‘Tine was the thréad of the. stream’ or whether it would be on the — 


~~ north‘or the south: bank of the'stream:* The land:on. the north bank - 
of Ahtanum’ ‘Creek and west. of the Yakima: River: was” ‘surveyed 
July 14, 1864. This survey “was. ‘by meander lines’ along the north 
bank of: the creek. The survey of. lands on. the. south, bank of the - 
stream ‘lying. west. of. the. Yakima, River, which is on; the present. 
Indian Reservation,” was made ‘February. 7, 1898. ‘This: line. was 
also meandered. There® ‘was no attempt to’ ‘eatabliah a: line ‘in. the 
bed of the stream. Tt. might. be asserted that the meander ‘line. 
on ‘the south bank: wais ‘all that. represented » the boundary: ‘of ‘the 


‘Indian reservation because that: would:be land: within the limits of 


the area described in section’ 2. of the treaty of 1855. - The: Supreme | 


Court: of the United ‘States :in ‘the: case of Oklahomav: Tewas (256 se 


: 0, S.-70, 90), would not: ‘give ‘sucha narrow: interpretation to: the. 
_-words' used. : Further, the ‘Supreme: Court decisions lead to the OMe 
> @lusion: that. where a. stream’ marks the. boundary: between: soverelon-> 


| ties, the thread: of: ‘the stream. 1s. the line synch: a the divi- ee ~o 
~~ sion of authority,” tas tee ee Pe es 
The records in ihe. Indian Office aidieate’ that. ‘B. dispute: arose in 


7 1907 relative to the. division: and: use: of waters: from Ahtanum. Creek. 


ae and: that arrangements. were made that year. looking: to. the institu- ~ ag ae 


_. tion of'a suit:'to determine the rights-of the parties. ‘After negotia- 
. tions had*been carried on for sometime’ the contract. of May 9,1908, cae 

was evolved. which: divided the: waters as. above explained. At thet a aee 
time the case of Winters v: United. States, supra, was pending in = 


ne : the courts and uaa the: decision was rendered by: the: BUG Court: eee 
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: : “ : of the ‘Dnited: States: it was contended that-the Secretary. of the In- - 
_ terior ‘had by such contract deprived the Indians-dn the. reservation 
of some cr their ae jes ones ‘into bat agreement of. ipa 2h ‘9, a | 


Creek. | ae ad 
ne - Assuming that the eee did not: decids the. et to ae eed a 
| “of Ahtanum Creek but that the people living along the stream: might a 


| 1808; 


“In oon case of Winters ve United. States a conditions: are in’ my Pros ‘ 


opinion: different. than’ those : presented by ‘the. conditions existing at 
the time the: treaty was: made in 1855 with the Yakima Indians. In 


the: Winters case the. Court.-was considering ‘a ‘treaty made May. A, 


— : 1888 ee Stat. 118). — ore the boundary. of E the reservation - . : 


beginning at a point | in ‘the ‘middle Of the main channel of: Milic River opposite a : | 


the mouth oe Snake Creek; ‘thence due ‘south to a point Oo. oe ‘due 
east * -*. *. thence. following the: southern crest of said caountatie: ee 
thence 4 in. a. pee direction to. a. point in ‘the. middle of. the main channel of | 
Milk River opposite the. mouth of Peoples Creek; thence up. Milk River in 1. the - 

7 middle of the main channel thereof, to the place of beginning. 


| The decision of the: Circuit Court of Appeals i in Winters v. . United : 
} States: i 1S found. in 143. Fed: 740, and. this is referred. to because it 
gives an extended history, of the situation. - The court said (p. 45) — | 
“Now we. have: the. basis. from: “which to. determine whether or. not - the. Indians 
were, “by. the. terms- of: the, treaty, given’ any. right. on. the. reserve. which. ‘they 
accepted to ‘the flowing waters. of Milk River. from which to. irrigate, their lands 
s0. as to enable them to. cultivate the’ soil. ‘on. the lands of the government set 
: apart to then for: the purposes mentioned in ‘the treaty. Se Re 
ee ee Why ‘was the northern: boundary: of the reservation located in. the 
middle | of Milk River. * unless it was for the purpose: of. reserving. the right .to- 
the ‘Indians to the vuse. 08. said. water. for. irrigation, as: well. as. for. other 
purposes? oe : : ; : aa, 
At the ine the: ce was mete in 1888 eneieon had pace prac- 
steed in Montana, where this reservation was located, for. twenty or 
thirty. years. At the. time. the treaty was made with. the Yakima 
Indians: in 1855. irrigation. was practically unknown in the United 
States except. for some areas irrigated by the Mormons in Utah be-. 
- ginning in 1847 and. for-some irrigation in California. . There was 
ee evidently no intention ofthe parties to the treaty. of 1855 to consider 
the question of the use or division of title to the: waters of Ahtanum 


: ee appropriate and use the waters, we find that:a. dispute arose and MMe on, 3 
_ 1907 it was agreed that the. water should be divided on the basis of = 


85 per cent.to the lands on the south side of the stream and 75. per 


gent to the lands on the north side of the stream when it became nec-. : 


essary to divide the waters. It is asserted in the record. in the In- 


: dian. One that this division was. based upon. the determination that eee 
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at that tinier4500%8 acres’ ‘were: Srvipatede by: whites: ‘on. ‘thes north’ side of eo 
the stream and 1500: acres ont ‘the south: side. of: thé.stream. In other oP ee 
_ words, it was a division of the waters based upon beneficial use at the 
time the: agreement was made. | “With these facts in view, does the 
Secretary. of-the-Interior: have; authority to: make- a, contract. which : 
- would limit the use of water to the Indian lands on the reservation? = a 
- Water used for irrigation purposes is an. appurtenance tothelandon = 
- which it is used: In this: respect it can be considered: real estate-and = 
the rules of law regarding real’ p property showld be applied in deter-. oS 
Pie + mining the rights of the. parties. To dispose of sonie of the water in | cnn 
the. boundary stream. of the. reservation, by. sale or. otherwise involves ee, Se 
‘the right; of the Secretary of the Interior to > dispose of the. property. ee 
: of thei i Fndtians. of a reservation. = Bia. 7 Sa Sete 
_ ‘By the act of Congress agproved J aly 9, 1839. (4 Stat, 564), a aa 


- is a provision for the appointment of a Commissioner of Indian | | Be 
oe Affairs who. shall have the: direction. and. ‘management: of. all Indian. °°... 


a, affairs and of all matters arising . out: of: Indian relations,, and. by. ae 
-~ section 5. of the act. approved March 3, 1849, (9 Stat. 395), it 1s. pro- 


vided. that the. ‘Secretary. of the Interior shall exercise. the super- _ 


~ visory. and. appellate powers now exercised by the ‘Secretary. ofthe 
War Department i in. relation to. all. of the acts of the Commissioner | a =2% 


| of Indian Affairs. 


: ~The. authority. of ae Sorta ee oe Interior. Sree tio. a af : a 
* exercised - In this instance has. ‘reference. to. B. treaty. between, the eee 


_. United States and an Indian. tribe, and. there. is: considerable doubt ee 

 inmy mind whether he has authority. to divest, the tribe of any of 

the rights. in real. property held. by the Indians. It, has been held 
‘by me. in. two. opinions that the contract of May 9,.1908, should not. 


be abrogated: by. ‘the. United. States. because it. has. en a force for | ; : . 
. more than twenty years and valuable rights have been: acquired. Dyer & 


acting upon the terms of the agreement. This is evidenced by the ae 


decree by J udge Nicholson in. the. Superior Court of the State of | 


- Washington in and for Yakima County May 7, 1925, wherein he 
adjudicated. and determined the water: rights of the fandowners OF Ans 
_ the north bank of: Ahtanum Creek and settled the priority rights. Of” 
-  guch landowners.’ The rights of the Indians and of the whites have = 
been established and | grown for over twenty years: on the basis ofthe 
agreement of May 9, 1908, and it is my opinion that. the rights See 


_- ghould not be distirbed: by an abrogation’ of the agreement: on the 
theory that the Secretary of the Interior did: not have: Saattiorisy ee 
i make the 2 hese’ for y the Indians. | ee ee 

Approved a ee ae ea ak 


Bie gee Beh oe a finan Me ae bg GLP PSY ee ; we 8S 
aes reeds 70% Be Gee S cad oh eet Shah gt = ee, Peo pee phe oa 8 - oe a Ate 
: my a ey : aie : Bpiin Begetdes 2 Ogee 1s * 4 aa . . : ripe eae 
a a Be oe ai et it aE Pe ee Topeka Se Fe Teer 7 2 ie 
: : oa ; : : af gti 3 nL F _ 
: : nS en) ea Nets Kae Qe, ebb ae Ogee age be ? 5 
Cf hecas oe SEL NES GBS Leh on ae on a me 
er en a Pee ye oe Be ray s Del z 


"First Assictant  Seoetai 
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WYOMING IRRIGATION DISTRICT ELECTION LAWS RELATING TO 
_ CONTRACTS WITH. UNITED. STATES” a 
| | - Opinion, March 21, 1981 
“Innreaion. Dismarons—Consmucri0N Cianozs—STare Etrerion Laws —Wso- : : 
‘MING, : . Sa ae Cs er a ey ee 
"Section 963 of the. = Wome Compiled Statutes of “1920 is to nes constrael, ih - 
_ eonjunction with sections 993 and-994 of those statutes and, when 800 
at construed, the. requirement in the former section that, before an irrigation | 
2 district: shall contract with the United States for. the construction, opera- 
tion. and. maintenance of an irrigation system for the benefit of the district, 
an election ‘shall: be held at, which a majority of the qualified electors. pres>_ 
ent and voting: shall have voted in favor of such contract, is fulfilled where | 


a the voting is by. proxy upon: the basis of the quantity of acr eage held by. each 
elector as authorized by the latter mentioned sections, | oe des. * 


: Forse, Solicitor: Pei Ae pk a” at E ae 
‘You [Secretary of the Interior] have submitted ¢ to me te opinion a 
questions propounded by the Commissioner of the Bureau of Reela- 
mation relative to the election held by the voters of the Midvale Ivri- 
| gation District to authorize the execution of a contract, between the 
United States and the district, ‘providing for payment of the con- 
struction charges representing the moneys. expended ‘by the: United 
States in the construction, operation and maintenance of the ee 
tion system constructed for: the benefit of district lands’ = 
Section 963. ; Wyoming Compiled Statutes, 1920, as aedea by sec- 
tion 2. of Wyoming Session Laws, 1925, reads i in part as follows: | 
Provided, however, that the commissioners of: the ‘district shall not contract 


with the United States for the construction, operation. and maintenance of the 
necessary works for’ the delivery and: distribution of water. to district lands, or 


' for the drainage of district lands, under ‘the provisions of the Federal Reclama-. 


tion - Act. and any. act or acts amendatory thereof: or supplementary thereto, or 
the rules and . regulations: established | thereunder, ; or. for. the. assumption . as 
principal. or. guarantor of indebtedness to the. United States on account: of dis- es 


7 = trict lands, or for a water supply: or. drainage incident to irrigation under any | 
act of Congress providing for. or ‘permitting such contract, or for acceptance by. 


. the district of appointment or authorization as fiscal‘ agent - of the United. States. | | 
to make collections of: moneys: for or on: behalf. of. the United States in. connec- . 


kar tion. with any Federal Reclamation project until. there has been an election duly ~ j 
held: at which a- majority. of the ‘qualified electors present and. voting has voted Boy She 


ae im fevor of any such contract. (italics. supplied. Ae 


‘The last. twenty-seven. words of the quotation have ben italicised, x a 


: to direct attention to the part of the law now in question. 


There is attached to the: papers a certified copy of the notice « of a a 


: | election on the contract. and also copies of the proceedings leading ~ te 
up to.and including the decree of een entered by the District 


on Court of Fremont alain Wrotnings 
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The election was’ held pursuant to. ca 993. and: 994. oe the ee 


- Wyoming. Compiled Statutes, 1920, which authorized. “proxy voting a | 


by irrigation. districts, . and fixed the. number’ of votes that. each © a 


elector could cast as one vote for each acre of land.’ You require @ 2 


decision: whether Ene / Braxy Young. 1s authorized under section: 968, a es 

: supra. a © ae ite 
.. The statute s seems ae imply that. a. smajotily of the qualita electors’ oe 

: must. vote in favor of the contract. before it can be. executed. It — es. 
_ might be inferred from a reading of this. section of the statute. that gh ae OS 


os proxy voting was” prohibited, and that the only. vote. which. was ~ 


_ authorized was a per capita or head vote. By: referring to the 
Session Laws of Wyoming, 1920, at. page 920, all be found sections 
58. to 63, inclusive,. which were carried into the language set oubin = 
sections 992 and: 993. of the. ‘Compiled: Statutes of 1920. Sections 60 Joe 


“ to 63,. ‘inclusive, set forth. the method of: holding elections by. irri- 


_ gation dance The facts do not. apply exclusively to the eléction - 


of commissioners ; they. refer to. the conduct of all irrigation. district. | 


elections. 7 ae 
The: ae of aan 60 is. « “ Conduct. of Elections 8 and d this _— 


| section provides as: follows: 


The commissioners of the district shall fix ‘the hour and ‘place, within. the : 
boundaries of the district of each election, ‘and preside at the same. “hE shall 
be the. duty. of’ the commissioners. at least: twenty days’ prior: to the date of an 
election; to: mail: to each’ person or. corporation: entitled | to: vote thereat, at his: 

or its last known place ‘of residence or r business, a | notice. beans the > time, sees 

and purpose: of: such élection. ° poate ae cake @ Been es Gite, Fe Sas ae 


Section 61 provides fo one suet for each » acre of land owned, and. 
section 63 provides for proxy voting. — oe Ba , | 
“Itiis my conclusion thatthe notice of ellebtton: was a properly eorded | 


in so far as: it referred to. representation by. proxy, and that the - _ 
élection as held was authorized: by. the law. In fact it is believed = 

- that it! was compulsory with the commissioners: of the district to per- - 
mit proxy voting. ‘Under such circumstances:a maj jority of the votes 


; : oe shown: to have. been cast. in favor of. the execution of the contract. — | 


Turning our attention now to the action of the court in confirming : 


t the proceeding leading up to the éxecution of the contract, it ‘can... aa 


be asserted that the holding. of the election. for authorization. of the =o : | 
*. contract. was only. one. of the things required. to. be done by. the com-- 


missioners and: landowners.. The-election was not a jurisdictional tsa 
ee requirement. If the: court obtained jurisdiction of the parties in 
.. the confirmatory proceedings, its: action in confirming: and . finding | pee 


_. valid the election would-be no more: subject. to. attack ina. future . Ge 6 
action than. the finding of the court that the contract was’ * Properly ee 


- signed by. the. commissioners.. 
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“The confirmatory procésdings bécoitie’ finial: if: tot appealed: Flom te 
>. within 30° days“ after the : satty. of the’ decree (Chapter * 4, ‘Session 7 
. Laws of ‘Wyorning, 1929). “ - 


Tt is my opinion that the’ élection: ela: By. the district: to: ‘authobide Paar 


the’ execiition ‘of ‘the contract: between. the United: States and- the 
“Midvale. Irrigation District was properly noticed and held; and 


further, that’ the ‘confirmatory: decree, at the ano of § 30 days, peer 7 


cluded a successtul ettack ies the decree. pie 

i Bee os es Ec ee cores nee 
Jos. M. Disox: eo tee, Po 
eae Assistant Seoretary. 


‘THE PARK BINGHAM MINING COMPANY 
| Decided, March 23, 1931 


‘Making: Craiik—Parent Prioceeprvds—Possnsston-—ABaNDoNMENT, 


_ The fact that a. claimant excluded a ‘portion of his mining claim: from his. 
application. for. patent is: not. conclusive. of au. ‘abandonment: of his pos- 
Sessory. right to. sae excluded 1 portion t to another claimant or. to the: United | 

__ States. , a aa ee we te ate | 

Mining Charm—Parent Proonipines—Norice, avaty adigdt eae. ot | 

A: published notice by- an applicant for patent of. a. mining. ‘alain which 

_ excluded a. claim. by: name, in, legal contemplation, excluded the. entire. claim 
as: surveyed, not merely. the patented portion thereof, and such. notice is: not 
sufficient to apprise the owner of the patented < claim that. fue exclusion was. 

restricted to the patented area. 7 a5 these 


‘Dixoy, First Assistant Rclen. ee To bie 
August 28, 1929, The Park Binghasa Mining ee dare appli: 
cation, Salt Lake City. 048643, for patent. to the Betty Walker Lode. 
2 Pro? of publication was “submitted... Following the metes and — 
bounds description of the claim, the 8 published notice of the apphice- 
. tion for patent reads as. follows: . | 


* Said lode mining elaim. is Jocated. in’ the NWU and. Swi Sec. 2. T. a& 8 


R. 3 W,, 8. L. M., and contains a net:area of 3.194 acres, the area in conflict. with . 


the . following claims. having. been . excluded, viz: Lot: 269—S8t.. James lode; - 


i Lot 850—Northern Star lode; Sur. 3448—Silver Butte lode; and-Sur. 5434— — 


* Cincinnati. and Legislator: lodes, said Betty. Walker lode location mining claim , 
| being of record in the office of the County Recorder of said’ mining district ‘at: 


Salt Lake City. in Salt Lake County, Utah. The nearest’ known: location peing as 


the aforesaid. excluded claims, and Lot. 262—Prince of Wales; and Lot. 263— 
Mlorenee and Sur. 4809-—Grand View. lodes. nes 


AG appears that: the boundaries of the Betty. Walker na are ae a es cd 


= : tical: with boundaries of Florence lode, Lot: 263, for which entry — | 
was heretofore made and canceled; that: the Florence lode as delinée- 


- eoay " DECISIONS ort THE DEPARTMENT: OF THE: INTERIOR | BBR 


. - ated: on: echiae official: ‘plat thereof :was: expressly’ ekeludad? from: “tie ; — 
-pattent to: the. Legislator : -and: Cincinnati: claims, Survey: 54345: that) 


the. portions of the last named: claims, : sexchuded from! ‘the : -applicn: 


tion for patent: thereto: cover: the: ‘major. ‘portion ‘of: the:3.194/acres 
for ‘which: patent is sought: under’ this' application. It: thus' ap: 
pears. that the patented portions of: the: Legislator~ and Cincinnati ae 

claims do not conflict with but adjoin the Betty: Walker claim,:but ae 
the unpatented Poreone of those: Claims: are > meant to >be included i in aie 


| this. application. © 


The: Cormmaisioner ‘of th the General Land Office in: his decision of re 2 ee 


Vi anuary: 24, 1931; observed that— - 


‘It is obvious that: ‘that. portion of ‘the Florence. ‘not “eoyéred: by ‘the: eos 7 


| oe Butte, St. James and- Northern Star-lodes should be allotted’ to the Betty — a 


Walker lode, this not. helng ‘included: in’ ‘the’ oo for: the ‘Cincinnati’ ‘and > 
Legislator. vs at Sa | 


He. required republication « and. directed thit— 


The exclusions, therefore, should. be as ‘follows: ‘Survey 3443, ‘Silver Butte 
lode; Lot 269, St. James: lode; Lot: 350, ‘Northern. Star lode; and: ‘Survey: BAS 4, . 
. Cincinnati and. Legislator- lodes, exclusive @ OF: conficts with Lot. 268, the. eats 

lode. . (Italics. supplied.) | eee. | , : 


Claimant appeals. Bie. contentions i In. substance are ¢ that the Flor- 
ence lode was not excluded; that— — | 


“where an applicant excludes claime by name, auticlt have. eo See. and.” 
there is an. unpatented | area” ‘in said patented. claims | boundaries, the proper 
construction. would. be that. the. only exclusion. intended to be made: and which 


. the.. notice: conveyed: to: the: public. or’. anyone. interested as | made, ' would be the eae 


patented and applied. for. portion of said claims ; 


> that. under the situation, now, ‘the. Cincinnati and Legislator only 
| exist as to the patented area.. | ae : 7 


These contentions, ean, not eee. ‘Express neon of: a certain a 
conflict area of land is not in itself such an abandonment or waiver 
of the applicant’s. right. thereto, as. to. preclude. his: filing a. supple- oe 
pas application for such tract. Fouyv. MU wiual Mining and Milling 
o.. (81 L. D. 59), or a waiver of his possessory right to the re- 


| a sad Black Queen Lode v. E acelsior No. 1 Lode (22 Is. D. 348); ao 


| S : Branagon, v. Dulaney (2 LL. D. 744), even-in the absence of. adverse eae 
claim thereto. Miller v. Hamley (81 Colo. 495; 74 Pac. 980, 982)/ 


- The abandonment by the claimants of the Legislator and Gincin: 


nati claims. in: ‘their: applications | ‘of. the. area. within. the. Florence a : : 7 
claim i is not conclusive. of, an. abandonment. of. their ‘possessory right) 


‘ thereto to. the. claimants: of the. Florence. or. to: the: United ‘States: a 


The: exclusion in the present application: of the Legislator and Cin: . = 
 ¢innati: claims: by name,’ ‘in’ legal: contemplation, - was an ‘exclusion _ cee 
- of f such entire. claims as surveyed. and not merely the Patented. por- or) cas 





a “18607--82vor pet oo ad oe 


pe of tthe United States 5 will be subserved ther eby.. 
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dion: thereof: and there : is nts enough: in the. ‘published: Hotes: re | = 


‘a charge claimants of such patented claims with. notice ‘that the exclu- eo 
sion was restricted to the patented portion. =~ : ee 


3 _ Republication: of the notice will therefore have. to. a made, anid - - 
ar not until it-appears that there is no challenge of their claim within ne a 
_. the statutory period, can’ it be said, that claimants are entitled ie a 


. patent for said area. ph pe oF | 
~The clause suggested by the nee ae be fiserisd im the 


a notice, i. e., “Survey 5434, Cincinnati and Legislator lodes, exclu-. 
-. sive of conflicts with Lot 263, the. Florence lode,” described no land 


- . inside but the patented land outside: the Betty Walker claim. The — 
se applicant i is seeking patent for those portions of the Legislator and» 
Cincinnati conflicting with the Betty Walkers. and. those claims . 

should not-be named among the exclusions... : a : 

AS. modified, the Commissioner’ Ss decision i is. 


A Afiomed | 


POTASH PROSPECTING PERMITS: ‘AND LEASES—PARAGRAPH ‘19, 
“CIRCULAR No. ‘1120, ‘AMENDED — | 


"-Recutarions 
‘[Cireular No. 3242), 


-DuparrMunr OF. THE 5 Tremttron, 
hn des Uae GENERAL Lanp Ourice,’ 
Washington, L dD C., a arch 2, 1981. 


3 Rucisims, ‘Unrren’ Graves Lan OFFICES: * 
On March’ 93, 1931, the Acting: Sccriary’ of the aieeor agendas | 


ts Circular No. 1190 of ‘April 20, 1927 (52-L. ‘D. 84), concerning potash 


~ mining leases and prospecting permits, under the. act of F aL if - 


pac (44 Stat. OBT).0 ie 
Section 19 of Circular No. 1190 § is amended as s follows: - 7 Pa 


ca 19, ‘Limitation on ‘holdings The act. provides that the peneral provisions of | 
the act of February 25, -1920; shall be applicable. The Secretary of the Interior 
“is: given authority to prescribe necessary. and proper rules and ‘regulations, and 
in view of the provisions: of amended. ‘section 27. of the latter act on holdings 


of permits. and leases of the minerals enumerated. therein no person, associa- 


: tion, or. corporation will be. granted either directly or indirectly or. by. approval 


of assignments, permits or/and leases for more than 2,560 acres or. which will - 7 
when added to the area already held exceed in the ageregate 2,560 acres. in the as | 
same. potassium prospecting or leasing field, except. in cases where, because of 
- the character of the deposits, the capital necessary for’ their proper develop-. 
~ ment, or. other - ‘conditions, alarger. area. is found necessary.* for.economic 
mining operations and to. secure the. best: aeveloninens ‘thereof, and. the interests eee 


C. ©. Moom,. Commissioner. 
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7 ‘OTIS BIRCH AND M. ESTELLE Gi BIRCH 


s Deokbed. Mareh. 21, 1981 ere 


_ a Raman Riu oF : Way—On AND Gas Lanps—Minine Cram. | aac: 

A mining claim: embracing’ a tract of land. including a. right: of way previously oe 

a - granted. under the: act: of March 3). 1875,: carries. neither : title. to the land eae s 
_ * included. in. the right of way nor r any interest in or ‘to ay: mineral ee gia Gees 7 oe 


beneath the surface thereof. 


| 7 tery Acting Secretary: ee oa : eee 
A. Otis Birch: and M. Estelle C Birch hhave- ene ae ano 


a order by the Commissioner of the General Land. Office dated Decem- a 


ber 9, 1930, allowing interested parties. to submit bids under the oe ae pe 


of May 21, 1930 (46 Stat. 373). 


‘The Sunset Railway Company. filed aitetidation’ on J aly. 99, 1930, : ee 


under the said act of May 21, 1980, for oil and gas leases. on its right . 


-of way, under the act of March 8, 1875. (18 Stat: 482), on ‘the: NEY, _ 


and El, sw% Sec. 8, T. 1. N, R. 23 W., 8.B.M., California. This 
_ right of way also esters, over the: SEY, SEV, Soe, 7, said township, - 
and. although the railway company. did not. include aid Jand 3 in its 

“application, the. Director of. the Geological ‘Survey. reported in. 
_ November;-1930, that: the :right“of: way inthe SEW, said: Sec. 7: was- 

affected by drainage through’ producing wells: on. adj acent lands. 
On December 2, 1930; the Secretary of the Interior approved a Tec- 
ommendation by the. Commissioner that the owners of the SE1,4 


SEY, said Sec. 7 and the Sunset, Railway Company be given oppor- os 


tunity | to submit: bids or. offers for the oil and gas. deposits: in the 

railroad right of. way in the said. land. according to: section. 3 of the c/. 

act of May. 21,1930, and the. regulations. thereunder.’ ees 7 
The appeal herein was filed January 17, 1931. “The: appellants: 


| alleged. ownership in. fee of the land and requested 60 days from 
_ January 20, 1931, within which to submit’ an’ abstract of title and 
memorandum ‘of. authorities in opposition. to the Commissioner’ es 
order, Although. more. than the. 60 days. requested. have passed. ‘no. ve 
ae abstract: of title or memorandum, or other showing. has been filed. See 
It is shown..that the right, of way. involved. was. granted. in 1901 ee. 
7 and that the placer mining claim for. the. SEY, said Sec. « which sm 


"was made the basis for patent was located in 1908.. ; e 
~The appellants have no title to the land ficluded i in 1 the ae af | 


ve ; way nor have they any right, title, or interest in. or to any mineral . - - 7 
deposits beneath said land. In the case of Rio Grande. Western 


Railway Company. Ve: Stringham (239-U. S. 44), the Supreme: Court: eee _ 


wo _ of. the United. States, 1 in dealing with a. poe: of! ey under; ue saad, oe : oe . 


ae act of March 8, 1875, said .(p. 47)— Pee 


2 phe: righit’ of: way granted by: this and’ similar - acts: is neither’ ‘a’ "mere Sue cae 


ee "ment, 2 nor a fee ysbanle absolute, but a ‘Umited fee, made on an a cay condition ey ia 


2 ae _ acerasion ap eens OF: THE INTERIOR — oe : 


Z the: purposes for “nen it 1 is 5 granted, and « carries with “it the incidents and te 


_ remedies usually attending the fee. 


In this connection, see. the case: of. Wanaioe Reservoir anid, Canal 
- Conan. y.. Meller. (51, Ts D.. 27. and. 805), and. the. Cases, therein, | 
| cited See also. Charles:.A. ‘Son: et al. (88. I. D. HO} me 


~The Commissioner’ S: ruling i is: o a, 
| | ‘sfomed : 


es ors BIRCH AND M. ESTELLE €. BIRCH t (ON RENEARING)_ 
| Pe Decided June 18, “1981 cc 


. RAILROAD Ricur oF > Way-_Minmhax LANDS--S5GREeATION—PATENT. ; = zs - 
Upon the. grant of a right of way under the. act: of March. 8,.1875, the iene 
~ eeases to. be. public land. and: any. attempted appropriation. thereof. under: the 


“mineral or other public-land laws is void. and patent, issued pursuant to such ae 


: . appropriation is inoperative to the same extent as if the jand i in the right 
of way had been expressly eliminated. by deseription, aoe aa 


: RAILROAD RIGHT OF “Way—MIneRar, LANDS. 


The fact that. the grantee. of a railroad right: of way is. restricted to: the on oo 
of the Tands: for railroad: purposes: only and is not invested’ with. any: ‘right . 


to mine: and: remove the minerals. for any other: purpose does: not. render the | ie, Rae 


. land. subject to location under the mining. laws. | | SG: 
“Mantra: CLaIim—Om, AND. Gas Lanps-—-Pavmea—Rarnoap Rrewn. on. War 7 
_ ABANDONMENT—REVERTER. pe A 3 ee : 
a patent. to. a placer claim traversed on a Tieht. of way previously granted © | 
- under. the act of March 8, 1875, carries with it no possibility of a future 
~ estate in the land within the right of way in the event of its abandonment, 
but the land thereupon reverts to the United States. ol a 
RAILROAD. Rienr or Wax—Wonrarrons—ABANDONMENT—MINGRAL. ‘Lanps—Mrv- ve 
Ine. CLAIM, | Kp ae : | | . | P 
“The act of March 8, 1922, provides that upon extinguishment a forfeiture or 
abandonment of rights .of way the title holder of the lands. traversed or 
- occupied hy the right of way shall be vested | with the. right of way. strip, 
3, unless it. be embraced ina publie highway. or municipality, subject, how- ? 
7 ever,’ toa reservation of the mizierals in favor: of the United States. 7 
- Rarxoap Ricur on Waxy—Muversn Lanps—Lease. — foe Then 
' The act’ of May: PA 19380, is an act. of the grantor, enlarging hie. rights of a 
railroad right o£ way. grantee as: to. the | uses and purposes- te which: the 
right of way may be: devoted by: permitting the exercise of mining rights in 
deposits. in. which. Ro. others. than: the baxter, to. the. lease. have. “any. right, 
_ title, or interest. a ofa Se . eo : 


| 7 Epwaxps, Assistant foes : | td OT Be te, os ee 
AL Otis: Birch and M. Estella. C. Pick: ie filed. a. |. motion foe 


“péhioauing’- of © ‘departmental: | decision’ dated. March 27,- 1981. 


og (58 I. D. 839), wherein was affirmed: the: action of the Conmaissiotier Os 


of, the, General. Land. Office paniee alae bidding: } between . 


Preapgiledty es Yugtied eagle as hae wap ee BA thee OS Sea F 


hae sa1 ‘DECISIONS: oF THE: DEPARTMENT: OF: THE INTERIOR 2 BAA 


the: Geneet: Railway Coinpanty as. Owners ata dairoad: tight ‘of a ee 


extending: over: the SEY. Sec. cf T.11-N., R. 23 W., Ss. B. M.,; ‘and the . ee 
-.movents: as. owners of. the adjacent. ‘land: an said: subdivision, eee 
relative to the percentage. of: royalty: they. will agree. to- pay. for the aes 
_ extraction of oil and. gas) under that: Lal of the even of may: Laas cs 


| - the tract above described. ay 
‘The invitation Is adel pian ‘o ‘the provisions of the: ack - 


. of. May 21,1930 (46 Stat. 373}, which empowers the Secretary, = 
ss after Consideration: of such. bids, to'award either a ‘lease to the holder — ee 7 

of: the right: of way .for: the: extraction of oil and gas” ‘thereunder ie 
or to enter into ‘an’ agreement. wwith the adjoining: owner or lessee 


. as to the amount of compensating: royalty to be. paid: for the ex- 


‘traction of oil: and east omy a aa he o way. frouglr wells on Leh: 7 be. E 


: adj acent land. 


The movents sonia that by. virgure of their title to: “the ee oe 


oa mentioned SE% they are the owners ‘of the minerals, including the — ’ 


= oil and -gas that could be extracted from the right: of way extend: ts : 
ing. thereover, and therefore the. ‘Government could not: subsequently ee 


issue a Aease® for. their extraction Or enter ‘into: “any: en ee 


respecting the same: 


The record shows that: “oti qu une: 3 1901, thé Sunset Railway: Goi. ee es 


= pany: acquired a 200-foot: right. of. way. ander the act of March: 3 rae : 
oo BIB: (ds ‘Stat. 482), which crosses the’ subdivision. in question and an 
_. that on J: anuary 1, 1908, this subdivision was located a8 an oil placer 


claim and patented April 29, 1918, to the predecessors in’ ‘interest. . ie 
of the ‘movents. ‘The: ‘Director: of the Geological Survey has. here- oe 


7 tofore reported. that the oil and’ gas under’ said. right of" way ag oo a 


| affected. through drainage | of ‘producing wells on adj acent land. 
‘In the decision assailed the department held thatthe mineral claim: 9 
: ants: oe “have no title to the land included in the right‘of way nor have ; 
; they any right, title; or: * interest in or cite the: inineral ca beneath Py 


7 said Jand.?! 2808 eo ie Se 
The’ movents. agree an the: view. 1 oat expressed by the 


- department’ 3 in Windsor Reservoir and Canal Company y. Miller ( Bio. re ‘ 
iL. D. 27), after very full” ‘discussion of the question, that no right,. — 


: a : title, or interest to underlying. minerals passes under a grant of right : . Cae 
of way. either under the act of March. 3, 1891 (26: Stat. 1095, 1109), ee 2 


or the act. of March 35: 1875, supra, Bat that: such right, title, and” Te 


_ - interest remain in the United States, subject’ only to such ‘disposition as fo 


as may be authorized by law, but argue that if, as so held, no mineral hee 
_ estate passed : to the railitoad: it would follow that: by the patent to a 
the: placer location. which passed all the -right, title, and interest 


of the United States in the subdivision described in‘ the patent, the © oe 


oe, + ‘minerals within but excluded from the a ge ey: grant passed | fa - 
Be ae ie a dee! _ ie os 
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a ~Asbumnent 4 is: : further: made to: the: effect: that tie: Seen 
_— by the Supreme Court of the estate of a railroad under a: grant:ofa = 
right-of way under the act of March -3,: 1875, as.“ neither a mere 


.. os easement nora fee simple absolute,. but. a limited: fee onan implied 


condition of reverter in the event: the grantee: ceases: to use or retain 


oe the land for the purpose indicated i in the act”. does not rob it of. its. - re 


attributes as:an-easement, as a. fee mmay exist-in an easement. although 


re - not.a fee simple: Excerpts. from the. opinion: of the ‘Circuit. Court — — 
of Appeals for. the Eighth Circuit in. United. States v. Big Horn 


| ae Ge Cattle Company (1i Fed. (2a) 357) are set forth for the i 


: % . purpose: of showing: that. the ‘court, after: particular - consideration . of - oe | 
the opinions in Kern: River. Company v. Unrated States. (257 U. S. 


se 147), and Rio'Grande Western Reaitway Company. v: Stringham. (239 
U.S. 44, 47), concluded that: “In any event it (the grant. of right 


of: way: under the act of: March. ue 1891) is.a limited fee in.the nature. 

of: an .easement.”. The ‘deduction. sought to. be. drawn’ is: that the — 
right- of-way grant, ‘though a base -fee, is, nevertheless, an. easement, 
carrying no rights in the mineral, and. therefore the. patentee of a 
placer, claim took a. fee title to ihe entire subdivision burdened with. 


the easement go long as it should exist, and the company having only __ 


an easement for its right-of. way;. the. general. rule would apply that . 


. the minerals belong to the owner of the fee, and: the railroad. grantes 


would have no right: to:‘remove them except: surface. minerals, . which 

| must be removed. in the construction of its. road... _ See Railroads, See. 
237, BL OSE BIB. she oe er ta : 

_ No. reason or. ene is, os ie vel: for ‘the Eanclnsion 
. ‘that the. grant of the right. of way under the act. of. 187 5 effected .a 

severance of the surface and. mineral, estate, so as. to. make. them 

&e # susceptible. of ‘separate. disposition... A grant. of a: right of way 
~ through the. public: lands includes :a right, of way over mineral lands — 


and mineral lands. within the. right of way ‘unappropriated at the — 
time that the grant attaches, pass under the grant and can not. after- - 

wards: be located. Doran v. Central Pacific Railway Company. (24 

Gal. 9AB) 3 Wilkinson. vy. Northern. Pacifie failroad. Company. (5. | 


. 7 ~ Mont. 588,:6 Pac. 849) 5. Lindley. on. Mines, Sec. 153... There are = 
ngs Se intimation. in certain decisions of the. department. (See. Eugene — 4 
 MeCarthy, 14 L. D. 108, 109; Grand Canyon Railway Company v. 


te, : Cameron, 385 L. D. 495), that: the. subsequent location: of :a..mining 
claim over land subject to the grant: of a.right.of way conferred. the © 


—e ~ right to explore and mine. for minerals. within the’ right- of-way aoe : 
limits so long as‘it does. not interfere with any present or prospective 


| use of right of way for railroad purposes, but.an examination of - 
a these and other . cases to. the: same effect: discloses that such 1 view was on ee 
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; ° based" upon ihe: ‘theory that the pratt: of the right ofa way ‘ebawayed. . 


a a mere easement, and no title to the land passed thereunder. © But— . 


7 ‘since the Supreme, Court. has defined the estate as not.a-mere ease-— 


~. ment; but. a. limited: or base: fee made upon : an: implied. condition of 


ous reverter, in the event the grantee ‘ceases ‘to use or retain the land i 


i for. the. purposes. for ‘which it is granted, “the department has. held. 


~ in the case of a prior grant. of right. of way and a subsequent. con- cad 


- flicting placer | location :. “ That. land: included, within. the. common, - 


limits of the claims in question: and the right. of. ‘way was not subject — cor 
to location and. appropriation under: the. mining laws of. the. United 


. States, and. hence, that in any event. such, areas.. would. have to. be — ae e 


~ eliminated. from. the. claims ” pe (United. States y. Bullington, On 


| | ; Rehearing, 51 L: D.. 604, 606)... ‘No. other. conclusion, than. that, just a ie 


quoted seems. warranted. when. the respective. estates acquired . in.ao 
placer. location. and a grant, of a. right of way over. public. lands are 
_ considered. Under the mining. law, except as modified by” the acts oe 


oka uly. 17;. 1914. (38. ‘Stat:. 509), and. December 29, 1916. (89. Stat. 
862), which: have. no. bearing. here, a. mining location. and. likewise a 
patent. thereto carries exclusive rights of possession. of. the surface so — 
patented or. located as well as rights i in. and to. the. minerals: therein. 
contained, except in: certain: cases. where. known: lodes exist” within 
placers ; ‘thers: is no statutory. authority. for location, sale or disposal 

_ of the. minerals apart from the surface. J oseph E. Mt oClory (50 L. , 
s, 1s 623), departmental. letter. (50 L. D. 650). ae 

i. As to the Property: ynehte 2 in tailroad. ; eranta, ¢ the Supreme Court 
“A railroad. right of way. is avery. substantial. thing. “Tt: is more 
‘ than ¢ a mere right of. passage. Itis more than an: easement, We: discussed its. 
“ character. in New Mexico. Vu. United: States: Trust Company, ‘172 v. S,, ATE We fa 


Pod there said. (p. 4183). that if a railroad right ‘of way. was ‘an easement ait was: _ 


‘one having the attributes of a fee, perpetuity and exclusive use ‘and possession ; fe ° 
r also. ee remedies. of. the. fee, ‘and, like it. corporeal, not ‘ineorporeal,. property. ied es 
oe ee me But whatever. it: may: be: ealled,. it. is, in. Sabetanees: an interest, in: Ene | 


land, special and exclusive in its nature.” * *. *.. : - 
A railroad’s right. of way. has, therefore, the substantiality ‘of. the. oe ana it 


is private property. even. ‘to. the public in: ‘all else ‘but ‘an: interest - and ‘benefit. ag a es 
—inits: uses. ‘Western Union Tet. Co. Vv. Penn. R.. R.z et al. (195. U. g. 540, 570). nF 


In Staller v. Oregon. Short Line Railroad Co. (208 U. S: 1) the ° co. 


| - same court. said. (p. iba) | 3; 


“We ‘therefore. conclude that, the subsequent, 2 issue ° of” a "patent. ‘to oe: vand pot wee 


beens = entered. by. Reed was subject. to the rights of the railroad company theretofore _ ee 


we acquired | by approval of its. station ground map. The patent is not an’ -adjudi- oe Pie a 


-.@ation: concluding the. paramount’ right* of ‘the: compaiy, but ° 4M 80. far: as -tt a 


 4ncluded lands: validly: acquired. theretofore, was. im violation. of ale, and ioc a exec 7 


erative: to. pass: title. ATtalies: boda 
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| In w orthern P aie Daily 6 Co.v. Townsend. (190 U: 8. 28, 120) a 
: the court said— a * 


7 “At the ‘outset, we premisé that, as ene piaiit’ of the nent ¢ of way, the filing - 7 
‘of. the map<of definite | location, and-the construction:of the ‘railroad within 9 


the quarter. section.in question preceded the filing of the homestead entries on ; 


2 Such section, the land forming. the right of way therein was taken out. of the 


category’ ‘of public lands subject. to preemption and sale,. andthe land depart- ; ae 


ment ‘was - ‘therefore without. authority to- convey. rights - -therein. ‘It follows on de 


that’ the: homesteaders. acquired no interest in the land within the right: ‘of way 


: 4 because of the. fact that the grant to them was.of the full legal subdivisions. a oe 


In the light. of these expressions: of the Supreme Court, no other. 
ponclugien ‘seems possible than that, upon the grant of the right of - 


ae - way, the land therein: ceases to be public land’ and becomes private | 


: property, and any attempted appropriation thereof under the min- 
eral or other public land laws would be void and ineffective, and that 
any patent’ issued pursuant to such an appropriation must be deemed 
: ‘inoperative. as to the land in the right of way, the same as if it had . 
been’ expressly eliminated’ therein by description. The fact that the 
railroad - grantee under the act authorizing the grant must use the _ 
—Yand only for the legitimate. purposes of the railroad : (N orthern . 
Pacific Railway Co. Vv. Townsend, supra) and is not invested with any 
rights. to mine. and remove ‘the minerals thereunder for any other 
purpose, ‘and has | no. authority to" ‘lease the land for the extraction : 
of the oil and gas: (Missouri; Kansas and Texas Railway Company, 
33 L. D. 470, 384 LZ, D. 504), would. not, under. the doctrine: above set. 
forth, authorize the appropriation of such’ minerals by locations under 
the mining law because the land was not subject. to such appropria- : 
tion. It is therefore clear the movents: have no Te rights 1 in 
the minerals undér the right OL WAY oe : 
_.’ Furthermore, it seems equally. plan tbat they’ have’ no. sabi . 
| ofa ‘future estate therein by virtue of. the placer patent. In #. A. | 
; Crandall (48 L..D. 556), it was held that upon. abandonment..of the - 


3 right of way the title reverts to the United States and does not pass | 


to the owners of the subdivisions through | which the right of way. 


| passes. This conclusion 18 based on. the language of the Supreme a 


cs Court: i in the Townsend case as to the nature. of the estate granted | ; nae 


under. the right-of-way acts, and the common-law principle that a 


possibility of reverter i is not an estate and is therefore not assignable. 


rae See also Tiffany on Real Property, Possibility of. Reverter, ‘Bec: 189 5 0 


- Certain acts of Congress providing for the disposition of land 1 
the right of way within patented lands upon. ‘its. extinguishment are 2 2 
a Patrate predicated. upon the assumption that upon the extinguish- 


——- ment. of the right-of-way. grant the United States resumes full title real 


| to the as es a The act of February: 25, 1909 oP Stat. 
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647 . declaring a statutory forties: as of its date of woh of way one r : 


ore Over which the railroad had. not been. constructed, further declares— ca. 


# * * and the United ‘States: resumes the full title to the lands ‘covered ite aa, 


oe : thereby free and discharged from: ‘such. easement; and. the forfeiture’ ‘declared. ee 
> shall, without need of further ‘assurances ‘or. conveyances, ‘inure: to the: benefit Ce ee 


» of the owner or: owners .of.land conveyed, by the United: States. prior’ to. such oe. 


. date, subject. to any such. grant of right of way or station grounds. 


Similarly, the act of March 8, 1922 (42 Stat. 414), provides. that . 


| upon: extinguishment -of: rights: of. way granted on public. lands by tis ae SG 


‘ forfeiture. of: abandonment: the. right- of-way strip, if not. embraced 1 in 


a public highway or municipality, shall be transferred and become. — a 


~ ay in title holders of the lands.traversed or occupied by. such - ae ae 


railroad or railroad structures, but with this further proviso: “That oe 
the transfer of such lands shall be: subject to and contain reservations a 


in favor of the United States of all: oil, gas, and other minerals in 
the land so ‘transferred and convered, with the e right t to Brose! for, - 
mine, and. remove the same.” .. | 
These acts, as well as the sick of May 21, 1980, supra, plainly indi- | 
cate that the United States did not ‘part: ith all its interest in a the | 
right of way by patenting the subdivisions traversed by it. | 
_ wo The. department. has not. overlooked Denver and Rio Ga R, Co. 
_v. Mills: (222: Fed: 481) ; holding that upon the abandonment of-a 
right. of way granted. under the act.of June 8, 1872, the title. merged 
in the title held by those holding under the patentee, or the case of 
Hurst et al. ve. Idaho-lowa. Lateral and Reservoir Co. (202. Pac. - 
1068), ‘holding. that: a: grant. of. right. of. way for. ditches. and. canals 
under the act of March 3, 1891-26 Stat. 1095, 1101), carries with it — 


all the interest: of the United States in the: asia’ but is unable. too 
reconcile those cases with opinions of the Supreme Court and acts of ee 
a Congress above mentioned. a ous 
‘But even-if it be. assumed that ‘the grant ae ten patent Sabie "gles 
to:the right’ of way carried with it, as-an incident, the“ possibility =~ 
OF: beat nevertheless, such a sight is is: 3 not: an ‘immediate Lice of. wos 


Pediy 


| “contingent: on: the hdppening of an éverit or: condition that: may never : ae . 

. happen until some other event’ may prevent: ‘its vesting. (See as to. oe 
- Wested: rightsy:} Pearsall. ve » Great N Vorthern eee 161 a 8 846, 5 ea aa 
81). 


2. | porsche under: this ¢ common-law’ ‘ile the rais hae: ‘healt. pcre aS 
- by statutes. wherein: the United States deglaree it retains ownership i 
of the minerals. The act of May 21, 1930, which limits‘thé: rightto 


: : grant: an oil’and gas: Tease solely to the elders. of such: right. of way, ) 7 - 
og e zany be: ei regarded as: an act of the grantor entacettigit ‘the ». Fights: oe Ses 
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ee the eas: as to the purposes to which. ihe. aime: on way may be a 


a _ devoted by granting mining rights in: deposits in which no other than : 7 - 


the parties to the lease have any right, title, or interest. os 
_. It is therefore concluded that the land in the right: of way on ae = 
at above-mentioned southeast quarter ‘is subject’ to the ee of the a7 

3 act of Sey 21, 1930, , and the motion. must, Acseareees be a 


3 | STOCK-RATSING § HOMESTEADS WITHIN ‘PETROLEUM [ RESERVES— - 
ACT OF ‘FEBRUARY 28, 1981—PRIOR- INSTRUCTIONS SUPER- | 
_SEDED : | | 
-Insmvcnons 


- [Chrevlar No. assy 


Deparment OF THE a Liieaicn, zs ce 
GENERAL LAND OFricr, _ a ‘ 
| <a tas a Pe Washington, 1 D. @. tied 3; 1931. 
REecisrens, Uae Srarma Lanp Orviczs: 
The act of February 98, 1931. (46. Stat. 1454), a aes 


That section 1 of the ‘Act’ elititled An “Act to: provide: ‘for: ‘stock-raising hone ; 
shea da: and for other: purposes,” eppraved December 29, 1916, is ne amended et 
to read as follows: © ne 

© That from and after the passage of this Act it t shall } be lawful fort any person 


"Denied. oe ao 


qualified to make entry under the homestead laws of. the United States to make. 


| a stock-raising homestead’ entry for not exceeding six hundred and forty acres 
of unappropriated, unreserved public lands ‘in. reasonably compact: form: -Pro-_ 
vided, ‘however, That. the land so. entered: shall: theretofore have been. designated 
by the Secretary. of the Interior. as” ‘ stock-raising lands” : Provided. further, 
: That. for the. purposes of this Act lands withdrawn or reserved solely as valuable 


a for oil or gas, shall not be deemed to be appropriated or. reserved unless. such SA 
a lands Shall be within the limits of the geologic structure of a producing oil or 


: gas. ‘field, ‘and any patent therefor ‘shall’ contain a reservation: to. the United | 


_ States. of all minerals in said ands, and’ the right. to prospect: for, mine, and 
remove the. same: And provided. further, That the provisions of this, Act. shall es 


: not apply to naval petroleum reserves and naval oil-shale. reserves.’ 


The said. act permits. stock- raising homestead. applcaions to be . 


| 7 0 for lands: withdrawn. or. reserved. solely, as valuable for. oil or. . 


gas, except as hereinafter stated. ‘The: act: is. construed ‘to. permit vd 


‘ -stock-raising | homestead applications to be made for. lands containing 


_ deposits of oil-shale-.which lands and. deposits by Executive. order | e 
of April 15, 1930, No. 5827, were temporarily withdrawn from lease © 


or other disposal. and. oot for the pups: of ‘investigation, ex- | 


3 amination ‘and classification. | 
The act requires the rejection of éfock: “raising oindatead opie. 


"tions for lands within the limits of the geologic : structure: of a a fe 
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> 3 ane oil or gas field or: within a naval petroleum 1 reserve Or a: naval —— 


. oil-shale reserve. Stich applications should also be- rejected where : a 
ee land d sought i is included 3 in an n approved oil lease. Sg 49 oe D. 2 a 


: These instructions will i ita cai as. aapenedGeg all ‘iistruchions ; 


ae herétofore: issued inconflict herewith, including those contained in - 


paragraph 2 of Circular No. 523. (51 L. D.1, 2), in: paragraph 52.of. 


| - {the: July 16, 1926, revision of] Circular No. 541 [unpublished] and 2 - a 
in Circulars Nos, 918. uae L. Ds were 983. (51 L. D. 8), and. ale oe 


i (88. E D.. eae 
©. © ‘Moore, Commissioner. 
| Approved ae ea , fe 
ae OHN H. iy Rbwanpacs ae oo. diego 
Picea + Seoretary, os 7 





PROHIBITION AGAINST ‘UNITED STATES DEPUTY | ‘SURVEYORS 
Sage uak AS. AGENTS. BEFORE THE LAND. DEPARTMENT | : 


_ Instructions, April 4 1981 


A cues eee a PRACTiCn~ Debury_ Sunvevons— MINnRar Sunvivors— - 
~ OFFIceRs—LAND DEPSRTMENT.. Nee, Macnee Ce ae ae ee eee 
_ United. ‘States deputy surveyors. and United States mineral é surveyors are per: 
~~. sons holding an office or place of trust or profit, under the Government. of the - 
United States within the contemplation of paragraph 8 of the rules and 
Ss regulations prescribed by the Secretary’ of the ‘Interior ‘governing the recog- 
“nition: of agents, - attorneys: or. other persons ‘Pebiresanting’ claimants before. 
his. department | (46 Le D. 206). oy eee ee ES ieee 


Comanissioner Mi oore. of the iriatad Lond Offee t to ohief of I Field a 


“Division — Ramsey, Anohonige, Cars ei iabed Py Assistant Ane | hs 


_ Seoretary Edwards: 


L have your letter of Sapiomber 24, 1981, requesting t to o siliined: : 7 ea 


# 7 to whether or not a United. States deputy surveyor is barred. from oe 


; acting | as an, agent. or: attorney in a Eling applications for: lands oe . 


included + in. nonmineral. ‘surveys. 


Section 5 of the act of July 4, ‘1884. (28 Stat. 98, 401), waibiciong.’ Be . 
: the Secretary | of the Interior to prescribe rules. and regulations gov- 


7 = erning the recognition of agents, attorneys or other persons represent-_ - ‘ . 7 
"ing claimants before his. ‘department and pursuant thereto the ~~ 


ot, Secretary has from time to time prescribed such regulations, the cur- 


a rent j issue of which was approved September 27, 1917. (46 L. D. 206). ook _ 


‘Paragraph 8 of these regulations, j in so far as material to the ques- _. | 7 
tion. herein, is based upon the prohibition contained in section: 109 of 


: a oe act of March 4, 1909 ce Stat. 1107 is and aang! that— ie 
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No: person holding any -pffice.< or piace. of. rust: or: oir inder the Governnent 


| . se the; United ‘States will -be permitted. to. appear as an. attorney. or agent. for 
ee the claimant in any case against the United States... —< ate 


x ‘The paragraph quoted does not specifically mene nee: 
| oat surveyors, so. that the matter of their eligibility to represent 


claimants before. the. Land. Department hinges upon. the other.ques- 


tion “as to whether: or not such surveyors are. by. reason of'their.ap- | 


sy gs pointment: as such: holding. any. office. or. place of, trust or. profit under a 
the. Government .of the: United. States. ) | 
In considering the latter question we will briefly ree by. analogy ea 


_ to section 452 of the Revised Statutes which prohibits “the officers, - 
— elerks and employees” of the General Land Office from’ directly. Or 


indirectly becoming interested - in the purchase’ OF “any. oe land i 
under penalty of dismissal. 7 @ 


_ In adjudicating cases. involving the prohibition of this bacon the 
department has consistently held that both the United States deputy 


surveyors andthe United States mineral’ surveyors come within the — ta 


, intendment of the: statute. See Floyd v. Montgomery (26° E:D. 122) — | 
and other cases cited, with approval by the Supreme Court of the 
United States in the case of Waskey v. Hammer (228 U. S. 85), 


_ wherein the question involved was the. right ofa United States min- soe 


eral surveyor to readjust the lines of a: mineral claim made by him- 
before his appointment and the court held that the surveyor came — 
within the purview of section 452, Revised. Statutes, and ‘was: dis- : 


= qualified to make or amend a atineral location. © te 


_. In-the case. of Herbert McMicken (10.L..D. 97; iL Ti D. ‘aay the | 
- department made it clear that in its opinion the: disqualification to 
enter public lands contained in section 452, Revised Statutes, extended: 


to officers, clerks and employees. i in any branch. of the public service 


under the control and | supervision of the Commissioner of the Gen- 


-— eral Land Office, including such officers, clerks or employees in the 
a offices: of surveyors general ‘and: ‘the’ weight ‘of subsequent. decisions | 
cae _ unhesitatingly upholds ‘this:view. ‘See John S. M. Neilt (24%. De . 


893); Frank’ A, Mawwell (29 L. D. 6); Muller v. Coleman (18 LD, 


: 894); Alfred Baltzell (29 L. D. 333); and Seymour K. Bradford (36. ae 


Le D.-61). ‘See also approved éircular letter’ of September 15, 1890 


(PLDs 348), addressed: to the officers and: employees: of the Land. 4 
we Department: informing them’ that’ any’ person employed under the 


supervision’ of the Commissioner of the General Land Office, whether 3 
in the offices: of ‘the: surveyors genéral, ‘the local land offices; ¢ or else- 
where 18, during such employment, prohibited. from entering or 

ge becoming interested 8 or ——* Im ay. public land of she = 
- United: States. ao - | | = 
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: “This. oatinied repetiaols and reassertnient of. ihe: theory: ae 7 
- Inineral surveyors and deputy surveyors. are : officers, clerks, orem- 
- ployees of the Land Department so as to bring them within the pur- 


view of. section 452, Revised Statutes, would appear to settle the 
> theory i in so far as, ‘that particular situation is concerned and no good . : 


| _ Teason appears why a different rule should be applied | when con- — - : as 
_struing paragraph 8 of the. regulations governing. the recognition 


- of agents and attorneys to represent, claimants before the. department — 


| and its: bureaus and after giving due consideration. tothe whole _ ee 
matter I do not believe it is advisable or proper in the interest. of good -. 


administration that mineral surveyors or deputy surveyors should. aah 


_ be allowed to appear as agents or attorneys. in any case before this 
office or its several district. offices. The impropriety of. permitting i, 
the appearance of such mineral or deputy surveyor is more apparent 
in view of his almost, unlimited access to the records in the. offices 
under control of the. supervisor of surveys, and in keeping with that = 


view itis the express opinion of this office that: neither United States - 


mineral surveyors: nor United States deputy surveyors are eligible - = 


to recognition as the representative of any person. presenting a claim 
-. against the United States in this, or. any of the local land: offices. . 

_. The regulations approved April 20, 1907 (35 L. D. 584), governing 
the recognition of agents and attorneys before district land offices, 
are modified by [unpublished] Circular. No. 127, dated June 11, 
1912, so as to require the register to. advise the chief of field division 
of every. application. to practice. as an. agent. or attorney. before his. 
office and to. defer action: pending the. chief's. report therein, and in. 
view of the opinion herein expressed - you may. adverse any applica- » 


tion for admission to practice as an. agent. or attorney before any = 


~ Tocal land office in Alaska wherein the applicant holds a commission. _- 
as s United States mineral goalie or ‘United States 5 deputy Surveyor: Pi 





- APPLICABILITY oF STATE FISH AND GAME LAWS. TO ) LANDS 
_ ALLOTTED TO INDIANS FROM THE PUBLIC | DOMAIN © 
- Opinion, Aprit 15, 1981 _ — | the 


2 INDIAN Lands—" INDIAN Countey "_INpIANS—J URISDIOTION. 


The Political jurisdiction of the Federal. Government for all purposes se -apper-- 
' taining to the protection, control, welfare, and civilization of the Indians is a : : 
rs exclusive as to offenses: committed by or against them: in « ‘Indian ) Country. ees, 


ANDEAN. Lanps—" INDIAN. Country. ”—W ORDS. AND ‘PHRASES. 


Since: the repeal of. section: 1. of the. Indian Intercourse ae of. June. 30, 1834, gf — 
: 5 : _ the. phrase: “ ‘Indian: Country ", as used inthe Federal ‘statutes, includes ah ce 
only that portion of the public domain which has. been set apart. as-a reseI- = 
~. vation in the usual sense for the use and occupancy of aL Indian tribe. e by ee. ae 


eos - ease act of Cones: or Hixecutive oe 


850 DECISIONS, OF. THE DEPARTMENT. oF THE. INTERIOR, “Vol. oh e 


. INpraN. AtLominnt—Pupio Tanact INDIAN Coane ton URISDICTION. 


An Indian allotment on the publi¢ domain not charged. with a. pubsistiae eae = . 
in favor of the allottee. -by virtue of. the. 2,act of. Congress. restoring the. JANG 25 


from the Indian reservation is not as Indian Country’ ” and not subject to the 
operation of Federal laws appertaining to the government of. such. eountry. 


STATE Fis AND Gamm Laws—Pusria ‘Lanps—Inpran “AcowaniNTS—JORESDIC- . ae 


at TION Na 
The State °hais full pote’ es saeatats eee the Miling laie the 


Federal public. domain within its borders, including lands allotted to Indians - 
from. the. pune domain not. subject: to. a trust. mee owane: out. or: a. sore ust a 


reservation. 


7 om Solicitor +: . 


Je ' residing. upon: reservations | oe 


“Upon réoornmnendation of the Commissioner of Indian Alfairs, “my. 
opinion j 1s cequested = fe" Gants. * aut ee a ee 
‘Relative to the right of the Indiana 4 to ‘hunt mae fish « on land they have home- 
steaded on the public domain under the act of July 4, 1884 (28 Stat. 76, 96), and - 
also allotments made under the fourth: section of the general allotment act” (Act 
of February. 8, 1887, 24. Stat. saa as amended a the act. or, June: 25, 1910 nee 
Stat. 855). yen ite Gaethe dee hates a 5 te ee, 
~The quéstion: ‘premalaa ig. ee one: of deeaied: conflict ‘be- 
| tween Federal and State jurisdiction and although it arises upon an 
| inquiry involving land in the State of California: it is of such im- 
portance in many of the. public-land States that: it must be considered 
generally. ‘The act. of J uly: 4, 1884, provided— ae ee ee, te 
That such Indians as may now be. located. ‘on public lands, or. As may, inider 
the direction of the Secretary of the Interior, ‘or. otherwise, hereafter so locate, 


may avail themselves of the provisions ‘ofthe homestead laws as fully and. to ; 
‘ oe same extent. as may now, be: done by. citizens of the United States. ee ; 


- Section 4 of the said act of February 8, 1887, provides— : 


| * That where any Indian not residing upon a reservation, ‘or for. whose ‘ibe eed 
| no ‘reservation has been provided by treaty, act of Congress;. or Executive order, ~ 


- shall make settlement upon any surveyed | or unsurveyed lands. of the. United | 
_ States not cheap uae appropriated, he or she shall be entitled, * * * to have — 
~ the. same allotted » eu cee! Bprovaes in this act Givae Indians residing ‘upon # 

| reservations. a 9 were | Loot aa | 


The said attendatory a act of 1910 ne ae o 


That wheré any Indian entitled to: allotment under existing laws shall. make 


a settlement upon any surveyed or. unsurveyed. aes of. he United ‘States not a 


otherwise. appropriated, he or she shall be: entitled . *.*. to have the. same... 


allotted ** ©* in. eee as provided oe law for allotments: Lo; ‘Indians’ re 


_. For the ‘purpose of. limiting the: ‘abauument: gud ‘hii ee. | 
unnecessary complications i in considering’ the case as stated, it should 
here be said that this same act of February 8, 1887, provides a scheme — 


rs for, the allotment of Indian. reservation lands but. inasmuch. as. the so 
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Pe question’ subinitted: ‘doéa not ‘include: reservation: allotments as: such: : =o 


no question arises with reference: thereto. With. respect: to reserva= 


_ tion allotments, therefore, further reference will ‘not’be made except 
as it’ becomes: necessary to explain certain: judicial: decisions which. 
bear on the question of allotments on the unreserved: public domain. eo 
e The: general principles’ ‘of: political | jurisdiction : necessarily ° ae ae 
i colved and which indeed. constitute the very foundation. of this 


ae inquiry “are. conclusively settled. by ‘the highest. authority. ‘Itisde a“ 


— duced from the decision of the Supreme Court: of ‘the United States — 


in Pollard’s Lessee'v. Hagan (3 How. 912), that: prior to the adoption ae 


: - of the Constitution - of the United States the power. of the. original a 


oe thirteen: States over the territories’ which: they severally occupied | a 3 
"was exclusive and plenary and that upon-the execution of that com- 


pact the Federal Government thereby created took’ by cession from — 
the: States ‘such powers ‘of government as were therein specifically 


defined. Among other things, the United States was invested with : | 


the eminent domain: of the country ceded, ‘both national and mu- : 


_.nicipal, for the purpose of temporary government. But “when the. . - 


United States. accepted the cession of the’ territory they: took upon. 

themselves-the trust to hold the municipal eminent domain for the — 
new States and to invest. them with it to the same extent in all 
respects that it was held by the States‘ceding the territories.” When 
a new State was admitted into the Union it was on an equal footing 


with the original States. The new State succeeded to all the rights 


of. sovereignty, jurisdiction and eminent: domain: ‘possessed © at the | 
- date-of cession, “ except so far as this right: was’ diminished | by the 
public lands. remaining in the possession and under the control:of the — 


_ United States for the temporary purposes provided for in the deed 
-.. of cession and the legislative acts connected with it? Nothing © 
remained to the United States: according to the terms of the agree- 


| ment. but. the public lands, and “if an express stipulation had been 
_ inserted in the agreement granting the: municipal right of sovereignty a 
and eminent domain to the United States, such stipulation would 


have been void-and. inoperative because the United States have-no ote 
- constitutional capacity: to exercise: municipal jurisdiction, sovereignty — 


“ or eminent domain ‘within the limits of a State or elsewhere except 


» insthe cases in: which it 1s expressly: granted: the. exceptions noted 


being’ the power given to Congress. by the 16th clause of the Sth. 


section of the first article of the Constitution, “to exercise exclusive. ‘ | 
jurisdiction | * over a. territory: not’ exceeding: en miles square, which ae 


& by: cession of particular States and the ‘acceptance of Congress | may _- | Z 
become the seat of: ‘Government of the United States; and to-exercise = 


Tike authority over “all :places purchased by the consent. of the legis- 


oo “ lature: of ihe" State: ‘in which’ the’ same: may: be ‘for the: erection: of “ ee 
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: forts, magazines, arsenals, dockgatde. and pense needful: buildings,” | 


: ‘and these. are the only cases within the United States in which all | 
the powers of government. are united in a single government except 


in the cases already mentioned of the Territorial Governments and - 


. there" a local. government - exists. “The right -of every 
new State to exercise all the powers of ns Oe hich belong to 
and may be exercised by the original States of the Union must-be 
admitted and remain unquestioned except so far ¢ as they are tempo- 


 parily. deprived of. control: over. “the: Lae lands.” Tt ouiced Lessee a 
| ov. Hagan, supra. | m 


But. sovereignty jurisdiction: ace nob. in any wise Pee upon . 7 
| ‘whether the United States came into the possession of the land since 


_ the adoption of the Constitution by State grant or whether they ac- — 
quired it by cession from foreign countries. In Pollard’s Lessee v. 
Hagan, cited above, the case was that the territory involved had been 
ceded by the State of Georgia to the United States April 24, 1802, 
and the State of Alabama had been thereafter erected on that 
.territory. But since the adoption. of the Constitution the United — 
States have by cession from foreign. countries come into the posses- 
sion of a large country lying between the Mississippi River and the 
Pacific Ocean and out of these Territories several States have been _ 
formed ‘and admitted into the. Union. Having the title, they have - 
usually reserved certain portions of their lands. from ele or other — 
disposition for the uses of the Government. It is. gathered from 
the decision of. the same court in Fort Leavenworth Railroad Co. ve 
Lowe (114 U. S. 525), as in the case cited above, that only with the © 
consent of the legislature of the State does the United States acquire 
jurisdiction exclusive of all State authority. Lands owned by the 
United States acquired by purchase without the consent of the State 


or by: cession from other governments. confers no jurisdiction: on 


the United States except. in the- execution of its constitutional - 
powers and “the State jurisdiction. still remains complete and per- — 
fect.” ‘The. exemption | from State control is essential to the inde-— 


es pendence and ‘soverign authority of the United ‘States within the 
sphere of their delegated powers but “ -when not used:as such instru-°— 


- mentalities the legislative power : of. the State. over the places ac- 
quired will be as full and. complete. as over any other place. within — 


her limits.” . The land constituting the Fort Leavenworth Military 


; Reservation was acquired by. the United States by cession from : 
~ France many years before Kansas. became a State; and whatever 


political sovereignty and dominion the United. States had over the _ - 
_. place.comes from ‘the cession of the State since her admission into — 
the Union. “It not being a case-where exclusive legislative au- 


po, thority 1s. vested by the Constitution. of the United States, the. ces- oo 


i 88] os "DECISIONS. oF THE DEPARTMENT - ‘OF ‘THE INTERIOR ; - 803) ae 


: cs sion ‘cout be seompanied: with such conditions: ‘as S the: State might | 


see fit. to annex not: inconsistent’ with the free and effective use of ~ _ re 
the fort as a ipa ie ” Port: Leavenworth R. R Co. v. ee pies, Se ee 
are supra. oa 7 


oe “The: political powers of the: United Stats’ with, reapst t ie » Indians. : - ae 
> are defined by the Constitution of the United States as ‘follows: (a) “ 
Section 8,: ‘Article a fe “The. Congress’ shall have power Oe es 


= regulate commerce >* * -*- among the ‘several States 6 ae ee the oo e - 
_ Indian tribes,” nae or “to make all laws which: shall:be. necessary. fe 
and: proper -for carrying. “into: execution the: foregoing powers.” 


= _ There is also the further’ ‘power. conferred upon the President of the. oe 


United ‘States by section 2; ‘Article 2 of the same instrument, ““ to oe 


. make | treaties by. and with the advice and consent. of the Senate. % 


+ Fhe: United States in the. beginning. adopted the. principle origi: os os 
at nally. established by: European nations thatthe aboriginal tribes . cae 
were to. be regarded as 'the owners of the territories they respectfully ea 


occupied. © Bae: United States Ve. Rogers (4 How. 567 \3 Johnson v. ; 


M’Intosh (8 Wheat. 543, 574, 584) 5 United States. v. Kagama. (is oS 
“U.S. 875,:381, 382). Indian natives have always. been regarded.as 


distinct: political’ communities between: which’ and our ‘Government 
certain® international’ relations: ‘were > ‘maintained. "These. Telations = 
“were established by. treaties to. the, same extent. as. swith. foreign | 
_ powers. until discontinued. by. the-act. of March 3. 1871 (16 Stat. 544, 
- 566; section: 2079, Revised. Statutes), since: whieh: time it: has. been | 
the policy. of the United States to: govern the Indians by acts of Con- | 
gress. United States v. Ke agama, supra. “They were treated as SOv-. 
ereign: communities possessing and ‘exercising the right of free: de-. 
liberation. and action, but in. consideration of protection owing a 


qualified subjection to the United. States. See Za parte Reynolds, — 


U.. 8. C.-C. W. D. Ark (1879), Parker, District Judge. (18 Alb. Le Je 
8: Fed. Cas. 11,719; 5: Dillon 394). See also: Cherokee Nation v.— 


7 Georgia (5. Pet. 4, 16) (2881) 5° Worcester ve ‘Georgia. 6 Pet. (515, cee 


- 884). (1832). 


Such being: the. a political sini of. Indian. ibe ae bstine of ee ee eo 


- . sary importance that’ some sort. of definition be given. circumscribing | a. ae 


i” . the territorial. domain of the several tribes and thus came into. ) ae oe 
common parlance the term “ ‘Indian country ” * as later defined by the = 


so-called “Indian. Intercourse. Act’ . of June 30, 1834. (4 Stat. 729). 


aes The. definition comprehended’. f that: part of the’ United . States west ee a 


of the Mississippi and not within the. States: of Missouri or Louisiana - 


or the. Territory’ of Arkansas, and also that: part of the United Eee 
~ States east of the. Mississippi. River and not. within Pee state tor oe 


os which the. Indian title. has. not: een extinguished.” Oe eases rates Pat an 
a 18607—82—vor. 5628 ae De eel ee & 
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in 1882 the Cireuit Court of Appeals: for. the 8th ‘Girenit: held. he 


| 5 sab said act of June 30, 1884, was repealed by section 5596, Revised : 


aay Statutes, and consequently ssid act “is no longer. a. part of the: law | 4 


of. the and ” But the question as to what is the Indian country since. oe 
~ the repeal of said act though mooted was. “not decided” at this 


time. ‘However, from a decision. of the Circuit. Court for the District (ae 


of Oregon, February 3, 1883, in United States v.. William Martin — : 


= 8 Saw. 473, 480-481; 14 Fed. 817, 822-823), a quote the following: 


~ Ever’ since ‘the phrase” a “the Indian country.’ . found its” way into: the federal a x 
legislation, it has. been used to signify not only” a. place. or. tract of eountry: | 
ae: actually occupied. ‘by. Indians,., but. also. a ‘tract. ‘go. occupied. by. them and. set 


- apart: or. designated as pa asia for their use under and 1 Dy. the. authority : 
| of: the: United States, : : 3 
Jn. the ‘progress of. time what are “known as “ the ‘fndian ‘Feservations ” 


have. come to be the only. country: SO: occupied by. them} and these now ‘con- an 
stitute the. Indian: country of. the United States, and there. is no other. And a 


| they are such in both law and. fact. In Forty-threa. Gallons of Brandy, 11, Fed. 
Rep. 47, “Mr. ‘Justice ‘McCrary. held that section. 1 of the intercourse act of. 
1834,. supra, was repealed by section dD96 of the Revised ‘Statutes, and* ‘that 
in: his” judgment ‘the phrase “Indian country ” as cused. in the Revised 
Statutes now only . includes bas that portion: of the. public domain which is set 
apart as a. reservation, ‘or. as: reservations, for. ‘the use and occupancy of ‘the: 
Indians, and not. the. whole vast extent. of the national. domain. to. which the 
Indian title has not been | extinguished. “3 ‘Upon. a. rehearing of: this case 
(14. Fed, Rep. 539) the: ‘learned. judge said : An Indian reservation is a. 


. part of the. public: domain set apart. by proper authority for. the use and 


. occupation of a tribe. of. Indians, It may. be set apart by. an act of Congress, 
_ by treaty, or by. executive order, ae “See. also upon. this. point. United States v. 
Re Bridleman; ic United States v. Leathers, and. United States. Ve Sturgeon, supri. 
The foregoing statement became and remains. the settled law of 
the subject and. properly. understood. there are no. decisions to the - 
contrary. And. these involved. elements were grouped and their rela~_ 
tion to each other considered by the Supreme. Court of the United - 
— States at its October term, 1929, in ae Frasding: eect Ve 
| Cook (281. U. 8. 647, 650) as follows: | 


‘It is not unusual for the United. States to own ‘within a ‘State lands: which. : se 


| are set apart and ‘used : for. public. purposes. ‘Such: ownership: and USE without _ 
- more do not withdraw the. lands from. the jur isdiction of the State. On the con= — 


| trary, ‘the lands remain part of. her territory: and within the. operation of her 


laws, save that the latter can not affect the title of the United States or 
_ embarrass it in using the lands. or interfere with its right of disposal. as 
A. typical illustration is found in the usual. Indian. reservation set ° apart’ oe 


| within. a State as a place where the United States may care for its Indian 


2 wards: and lead them into. habits and ways of. civilized life. Such. reservations: 


are pert of the. State. within, which. they lie and. her. laws, civil and criminal, | 
have the. same force therein as elsewhere within her limits, Save that. they can 


: ~ have. only restricted application to the Indian wards, ‘Private. property within ~~ 
| such. a reservation, if. not belonging to such: Indians, - is ‘subject. to-taxation 


- under the laws of the State. Another iNustr ation is found. in two classes of 
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‘ iiiiaeg ‘reservations. ‘within. a: spate ne where. the. reservation, ‘although: : ee Ts 
aa established. before, the. State is. admitted into the Union, is. not excepted from. Za oy #8 
_ her jurisdiction. at the: time of her admission ; and. the other where the reserva- peers 


a tion, although established: after: the admission of the State, is established either 


upon. lands set. apart. by. the United: States: from its public domain. or upon lands eae | 


: oe . ; purchased | by. it for. the’ purpose. without. the consent. of the legislature Of. the | _ oe 2 
-. ©. State. In. either. case, unless. there be a later and affirmative cession of jurisdic- Bete tite: 


ae tion. by. the State, the reservation is a part. of her territory and within. the field. oO a, Be 
a of. operation: of her laws, . save: that they can have nO operation which would 7 : eae 
impair the. effective use of the reservation nae the: murnose?. for’ er a is poe. 2 
. uaa [Italics supplied.] - gee ee oa a ity eee atest Ree PY 


Thus it results that: lands set ce. foe an indian tribe’ are reserved ee 
_ ‘tor the use and occupancy. ‘of such tribe and the United States. Have 0 
He jurisdiction to the end that these reservation Indians may be led ints 
_ the ways and habits of civilized life. The jurisdiction of the Féderal 
_. Government: is sufficient and exclusive to promote the end to be 
| attained. The Congress: of the United States has the duty to legis: 
_ late to that. end and the power to declare the means and methods ~~ __ 
“necessary. thereto, and in furtherance: of such policy it has enacted : 


a code of criminal laws within its powers. ‘Pursuant to treaty stipu- : 
lations with the tribe and congressional. legislation based on agree- 


ments of less. dignity than treaties, it has reduced and circumscribed = 
_. the area owned and ‘occupied by the tribe. Such a reduced ‘area. 


‘became “the usual’ Indian Reservation” within the meaning of the 


decision above cited and the land formerly owned or occupied by. the es | 
tribe became the property of the United States freed of all Indian 


claim and, therefore, public domain of the United States. It. was no~ 
longer “ indian country.” When in the’ pursuance of that’ same — 
~ policy it. appeared. necessary to allot the land-in these. diminished 

reservations and to sell the surplus land therein ‘for the benefit of the 
Indians and such surplus land was restored to the- public domain 
charged with that trust, it remained Indian country and still subject 


-_ to the qualified sovereignty. of the United States. But just so soon as. ~ 


: : : the trust was satisfied the remaining lands within the. reservation. = 
were restored to the public domain, ceased to be Indian country and’ 
there remained with the United States no duty to perform with 


| : ; ~ reference thereto. So thus there became a large body of the public — here 
lands within the exclusive political jurisdiction of the State wherein 


. such lands. were: located and-as to which the. United States had no e : da 


re right of sovereignty except such as it might exercise > within its con- | 
-stitutional powers. hereinbefore. reviewed, : a 


aie In United States v. ‘Pelican (232, Uz S. 449), i te oe held that ‘tha of: ple 
ee, Colville Indian Reservation in the. State of Washington, set’ apart : 


| = by Executive order i in July, 1872, has been repeatedly recognized by - Ae e 
| acts of Congress: as a legally: constituted. reservation and as such 


“1s included i in | Indian ‘county 3 id that the mS, of ‘Gcingress'’ to . | es | } _ " a 
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a ‘deal ‘with crimes: Semnettad on or. against ere within: an Indian i ie 
_ ‘reservation is not affected by the admission of the territory within | 


_ which it is included as a State into the Union; that lands allotted in 


a: severalty to. the Indians of that reservation when the remainder of the 5 Bit 
_ reservation was thrown open to settlement were held in trust by the. 
‘United States for the allottees under the jurisdiction and control‘of © - 

~. . Congress. for all governmental purposes relating to the guardianship ’ 


and control of the Indians ‘and that. Congress has power to. punish ine 


_erimes committed by or against Indians upon lands so allotted inas- 
much as the allotments in severalty are embraced in the term “ Indian. se 


7 country” and the allotments of the Colville Reservation “ have not 


been. excluded therefrom. by the. statutes. ‘providing for the. allot- 
; ments.” ” But in Clairmont ve. United States (225 U.S. 551, 560), a 
which. involved the construction of Federal statutes relative to intro- Sy 


- uetion of liquor. into the “ ‘Indian country,” it was said— | 


~In- the present. case» there was. ‘no provision, either in. the. ‘treaty with ‘the: 


a Indians or. by act of Congress: which limited. the effect. of | the surrender of the. ~ 


Indian tithe; * ane: Indian title or right, of occupation was extinguished . 
without reservation and the. relinquished | strip came under the. jurisdiction 
of the territory and later under. that of the. State of: Montana. It was not 
mt ee publ land ” or land | i ‘ owned or held. iby any: Indian. or Indian 
aes = 7 in accotdance: with the eeteatel: ‘yulings ot ‘this ers it. was nae 
Indian. country. The. District Court therefore had t no Jnrisdietion o of the offense 
charged. | ie ee yee ie oo : 

These two cases. surat the tas. of cee “Thus i if tie indian 
allotment: was of lands in. reservation for the future use of the In- 


dians it remained subject. to. that use and was, therefore, Indian ~~ 


country within the. jurisdiction of the United. States and subject to 
“its: ‘applicable laws so long as. they held. the sovereign ‘title in trust © 
7 for: Indian wards. On the other hand if the Indian title to a piece 
or tract of land was extinguished it. ceased to be Indian country. and 

the full sovereign. jurisdiction of the State attached when the trust 


| expired, whether Eon or after us admission. of. the State. into the nes 
~ Union. : gt eee ne acd ot < 


ae In this aonnechion: it pecans necessary to ieee at some length | 
eo the. case of. Donnelly. v. United States (228 U.S. 248). That was a 


a case of the. prosecution of a white man. for the murder of an Indian 


on the. Extension of the Hoopa: Valley Indian Reservation in Cali- ” 


fornia established by Executive order of President Harrison October — 7 
16, 1891, as. an enlargement: of the Klamath River Indian Reserva- 7 
| tion established. by. President Pierce.in 1855. Only so. much of the 


issue ‘will be stated as bears. on the question involved in this opinion, aire 


| namely, whether -the locus i in. guo. being within a lawfully. established 


‘Indian reservation was.“Indian-country.” The Court held that it 


Po. was such, on the. ‘following state of facts: The Jand involved was 
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acquired from Mexico by cession,’and the conditions of the cession 
are-found in the treaty. of Guadalupe Hidalgo of February 2, 1848 
(9 Stat. 922). By Article 11 of that treaty in consideration. of the 
fact that a great: part of the territories ceded by Mexico-is “to be 
: comprehended for the future within the limits-of the United States 
is now occupied by savage tribes who will hereafter be. under. the - 
exclusive control of the Government of the. United States and whose 
incursions within the Territory of Mexico would. be prejudicial in 
the extreme,” it is: solemnly. agreed that “ when providing for the 
removal of the Indians from any portion of said territories or for 
_ its being settled. by citizens of.the United States * * * special 
care shall then be taken not to place its Indian. occupants under the | 
necessity of seeking new homes by permitting those i invasions which 
the. United States have solemnly obligated themselves to restrain.” 
‘The State of California was admitted into the Union by the act of | 
September 9, 1850 (9 Stat. 452), “on an: equal footing, with the — 
original | States ; in .all respects: whatever. ac section 3 of the same 
act it was provided :. | : | | | 
That the said-State of California is admitted into the Union upon the express 
condition that the people of said State,’ through their legislature or: otherwise, 
Shall never interfere with the primary disposal of. the public lands within its 
_ limits and shall pass no law and do no act whereby the title of the United 


_ States to and the right to dispose of the same shall be impaired or. questioned. 


April 8, 1864, Congress passed an act. entitled “An Act To provide 
for the better Bre weation of Indian affairs in California” (13 Stat. 
89), which, among other. things, provided in. section 2 that there : 
| should be sat apart by the President not exceeding four tracts of 
land within the limits of. the State “to be retained by. the United. 
States for the purposes of Indian. reservations * * * Provided, 
That at least one of said tracts shall be located in what. has heretofore 
been known as the northern district.” Upon the basis of facts shown 
‘by the foregoing recital, the reservation in question was made pur: 
suant to that act and the court said (p. 269)— 


# # * With reference to country that was formerly subject: to Indian | 
occupancy, the cases cited furnish 4 criterion for determining what is 
“ Indian Country.” But “ the changes which have taken place in our situation ” 
are SO numerous and So material, that, the term can not now be confined to land 
formerly held by the Indians,- and to which their title remains unextinguished. 
~And,.in our judgment, nothing can be more appropriately deemed “Indian 


_Country* within the meaning of. those provisions of the Revised Statutes that - 


relate to the regulations of the Indians and the: government of the Indian. 
country, than 2 tract of land that, being a part of the public domain,. is law- 
fully set apart as an Indian reservation. 


At. first impression, there is a distarbing. element: 3 in the Domai | 
case. At the date of the admission: of California into the Union the 
United States had full dominion and exclusive juridiction’ over that | 
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oy : reas Upon the admission of the State full and complete juris- | 


_. diction passed to the State. The Indians did not then occupy lands — he = 


embraced by the reservation. They had no right, title or claim C | 
thereto, so they had no title to extinguish. There was therefore = 


no ‘Tadinn Country ” in the usual sense. But there.is asserted by the oe, 3 
court. the exclusive right of the United States under its. treaty with 


| .. ‘Mexico under the international obligations imposed. upon a new. 7 


sovereign to secure and promote the, welfare of a dependent. people | 


and. idee reservations in the act. of: admission hereinbefore set out, : 
the right to set apart its public domain for the éxclusive use and bene- a 
ee" of the Indian tribe. | This the court says thereby became “ Indian . 


Country.” “And a white man, a citizen of the United States and. of 7 


i the State of California, was ‘tried and convicted of murder as of a. 


- case within the exclusive sovereignty of the United States by virtue of 
~ sections 2145 and 5389, Revised Statutes, the first of which had been 
repealed i in so far as it. defined Indian Country, and the other being 
limited to a place or district of country over which the United States _ 
had a constitutional jurisdiction. But without questioning the legal 
integrity of that decision (Mr. Justice Van Devanter did and Justices 

‘Holmes, Lurton and. Hughes dissented on grounds that throw no light 
on the present discussion), it, will be enough to say that public lands 


in California so long. as they are in reservation for the use of an 


Indian tribe constitute Indian country and, therefore, are not subject 
to ‘the operation of State laws which would't impair ‘the éffective use. 
“of the reservation for the purposes for which it is maintained. 

| For all practical purposes, therefore, the situation in California i 1s 
the same as. in other public-land States and where lands. have been. 


reserved for the use of the tribe, have been allotted. to members: of — 


the tribe under an agreed pro rata distribution and ‘the excess. lands 


— of the reservation. have been restored. to the public domain | dis- - 


= charged of all trust, the lands so. restored are no longer Indian, . 
country but: public domain of the United States. In. the one case 


| _ the entire public domain of the State of California. was subject to 


reservation for such. disposition as the: United States cared to make 
of it for the government: of the Indians, and in the other the land 
had been released to the full sovereignty of the State upon its ad- io 
-- mission into the. Union so far as the claim of. the. Indian was con- | 
ey cerned. or if released. after the admission of the State in so far 86/925) 
“was: preserved to the United States the. right of sovereign proprie- 


torship: to use the land for any purpose of government. If and | 


aes x when these. reservation lands in the State of. California have ‘been Rates. 


released from occupancy of the tribe they will be fully. restored to | 
‘the public domain unless'a further trust shall have been set up for 


| their’ allotment to members of the tribe. ~In- that event the sover- : 


as sagnty On the. United States will continue until the trust: shall nae 
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- been duly: executed: bak if no: -fuirther: trust. follows, the: full and : | 2 hee 


_ complete. sovereignty of the State: will attach as of other lands of | pee es 


: the United States held for disposition. under general laws. 


Tt results that lands held i in trust for an. Indian tribe whether re os : oe = 
- its government as such or for allotment to its members is “Indian 


ae Country” within the: legislative. powers of Congress. and that such — ae > : 
laws may*be enacted with reference thereto as the policy. of 01 Sa eee ne 
~~ Government may dictate not inconsistent with the purpose for which eae 


these reservations were created but such: Federal powers. are. ‘HOG: 2 es” 


ey plenary and. do. not. exclude: the sovereignty of the State in the a 


- exercise of. political powers: that. do not. infringe | op the powers‘of 

the Federal Government as’ above defined: Differently and more 
= precisely. stated, the State upon its’ admission into the Union came 
~ into being as a political entity invested with full: powers and the = 
~ United States under. its:several compacts. had. only. such. contingent: ees 


powers: as are found - necessary to administer Indian affairs... nt 
It: does not. appear upon this record under which of: the. thyes: laws | 
2 mentioned in. ‘the. reference for opinion the particular’ allotments. j in 


question were. ‘made, nor is it material. If they were lawfully oo 


allotted under any. one of those acts the lands covered by. these allot- 
ments were: necessarily “Jands of the United States not otherwise 


appropriated ” ” and the allottee, must: have, been an Indian: “not:re-. 
as siding upon a reservation. or for whose tribe no reservation. has been. 


provided. by. treaty,. act. of Congress: or: Executive order.” ‘See. act 


of July 4, 1884 (23 Stat. 76, 96), and section. 4: of the act of February — ~ 


8, 1887, as amended by. the. act. of June. 25, 1910. (36. Stat.. 855). See. 
. also section 4 of the act of February 28, 1891. (26 Stat: 794). They 
were not reservation. lands and. did nob, by. their. allotment. become | 
‘such in “the usual ” or any legal. sense.. 


In Ez parte Moore. (133 N. W. 817), pega Court af South . ae 
Dakota had the precise question. in all its pertinent aspects on a writ 


ne of: habeas corpus. for. the. discharge of an Indian fromthe: State 


on penitentiary pursuant, to his conviction of the crime of. murder onan. 
_ Indian allotment... It was held. that. the trial. court had. jurisdiction ee ak: 

and the writ was. discharged: The court. said, that. it would take = 

| ~ judicial notice of the. location of a section. of: land. ina ‘Government Phen anes 
survey; that the United. States courts do: not. have exclusive jurisdic: . 


ib aes tion. over an. offense committed by. an. Indian on-an Indian. allotment. es ae ‘ 
gas upon the public domain outside the boundaries of. any reservation and — mie er 
_ within the limits of the State; that the enabling act did not prevent, Ure es, 
»> the State from taking surisdiction. over crimes committed.in the = 
oe ¥ ‘Lerritory which was restored to the. public domain; that. the mere es eee 
hes, 2 Sack, that an Indian took: allotments therein. did not cake such-allot=. ee, 
o,8 ments quasé. Indian. reservations. under the exclusive: jurisdiction. OF se 

Was the United: States; that the locus mn ee, being upon | lands restored a. — 
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Ts, SLO! the abl cane acer the. act. of. ones Ceci the foo | 
_* Sioux Reservation, which provided: that. Indians residing upon that. 
portion of the reservation: so restored might procure an allotment __ 
upon the Government domain in the restored territory outside the. -_ 
--- boundary of the diminished reservation, did not creaté a trust for — 


/ such Indians; that the section. of. land in question | was no longer an : 


“Indian country reservation ” and that- the allotment o it to an , 7 : 


é : Indian did not. change. its character. ; mo 
At ee 820. of the decision It. was said— eg 


_ Shae * “The fact. that thereafter some ‘Indian’ might epiaia i an Cmicement of 7 
~~ . some. portion: thereof under ‘the federal | law permitting an: ‘Indian to acquire: an 


allotment on. the. “public. domain off his. reservation would.not reinvest the 


: United. States. with exclusive jurisdiction. as. to crimes. committed by. Indians © 


“= generally on. “such. an. allotment. ‘Neither would such. fact constitute such aD aan . 


| allotment a little quasi Indian reservation off by itself, and. also. thereby creat-_ . 
- ing the possibility of having a great number of half a mile square little Indian — 
| - reservations, all. under the exclusive jurisdiction of -the ‘United States, scattered 


and intermixed all around over a county or counties of a. state... We cannot 


. believe that any. such result. was ever intended, but that. all ‘such. allotments, so 
far only as the commission ‘of offenses are concerned, are subject to the general 


oe laws and ‘jurisdiction of the state courts just the same as any other public 


domain: within a state and not within the Tents and boundaries of an | Indian } 
| reservation. Poe : 

> “That: décor: was : later’ seriswed. L by 2 a ‘Faderal. court, (001 I fad - 
i 984), wherein it was held that the State court ‘did not have jurisdic- 
tion of the case because the Indian title had never been extinguished. - 


and the land: had not been restored. to the public domain. This left 


_the case in: the same status with that. of United States v. | Pelican, 
above noticed, and does not impinge. upon the general principles of | 
i municipal jurisdiction announced i in both decisions. © | 


I advise you. that an Indian ‘allottee of lands on the unreserved - 


| - public domaiin-at the date of allotment is subject to the laws of the 
State and that he may be prosecuted by the State as any other 


| ‘offender. for the violation of such laws though he may: be at the time = 
of his’ offense: a ward of the F ederal. (government in the sense: that 


his allotment is restricted and held in trust for hig use “and benefit. 
And this is especially true of minor offenses, like hunting and fishing is 
in violation of State laws, not covered by section 9 of the act of — 


_. March 8, 1885 (23 Stat. 362, 385), which does not have operation ae 


- outside of: a technical Indian reservation or former Indian reserva- 


~ tion lands still held in trust, and which would leave the Indian 


~ allottee who: belongs to no tribe: without any restraining influence - . 
ue ‘whatsoever and subject to no applicable law, Federal or State. Even. 
a treaty entered into by and between the United States and a band of | 


: Indians that the Indians shall have the right to hunt and fish on 


ae = ‘unoceupied:] lands of the United States se within; a described oo a 
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ert sinemeted by the aa admitting the State into aie Unions pad on : 


v . the public domain “ The power of all the Statés to regulate ‘the ‘killing ~ os 


of game within their borders will not Be gainsaid.” - oe ve . Race oe 
| Bares, 163:0. 8. 504. ye | - 


a ae - 
Sos, M. Dec oS 
First Assistant : Secretary. 


FRED E DOTY 


| Decided Apri 48, 1931. 


PRIVATE Orar—Boanp. or LAND’ CoxeatrsstoNmis LAND Duparracann—Countis— C6 h ey hay 


J URISDICTIO N—PATEN T—S URYEY,. 


The Board. of Land. Commissioners: created. by ae: att of ‘March 3, 1851, as 
vested. with the. power to adjudicate private, land claims, subject to review : 
by the courts, and. the only. jurisdiction. conferred upon. the Land Depart- 
- ment was that of. surveying the tracts and isting, patents after confirmation. a 


Epwarps, Assistant. Seoretary: 


”-."Ehis is an, appeal by. Fred E. Doty: fon deninen oF oe 4 | 
8 1927, by. the Commissioner of the General Land: Office rejecting his. 

| heme tae. application for. SW4, Sec. 31, T. 6 S., BR. 9 W.,-S. B. M., 
California, because of : conflict. with a. patented’ private acid claim. : 
Numerous: ‘other: similar. ea were: rejected i in- 1 the: same > de- 
cision for reasons stated as follows: eet ay 7 


The boundaries of the following Mexican grants 3 meet at a point in . the north | 

east part of T. 5S. R. 9 W., 8. B. M.., California: . . 

Lomas de Santiago (Docket. 356). which. lies. to the. east: of the # point of com: ae 

mon intersection. and. which was patented. to. ‘Teodocio Yorba: ‘February: 1; 1868 
(Vol, 6, pages 479. to 487, inclusive). 7 


San J oaquin ‘(Docket 359) which Ties. io the: south and which 1 was s patented to a : | 


J ose. ‘Sepulveda. September. 19; 1867 (Vol. G,. pages 437 to 452; inclusive). ; 
to _ Santiago de Santa Ana (Docket 578) which Ties: to the north: and west Sof the. . 
a peint of common intersection and: which was’ patented to: Bernardo Yorba: and: ; 


| nae | others, December 21, 1888. “(Vol.. 12, pages. 250 to. 295, inclusive). 


' The three grants together make one large: tract within the, exterior bounda- -, 


ries of which there are. no. lands other than those embraced. in. the _ Brants a —_ 


mentioned: | : 
AML the lands: applied. for 8 are within ‘the: extérior limits: ot the combined. tract’ 


; os so patented: and therefore’ the lands are -not:: subject: to homestead. entry.’ Ben: “7 
: - McLendon (49 L. D.. 548 and 49-L. D 561), and John. Adams eb a: oF |e 0 ae 


m 591) and the cases. cited therein. oe 


~The grant: known. as Lomas ‘de esGaee. was, Sniened 4 the anes 


: Board 6: of Land Commissioners on. August 15, 1854, under the act-of i = . 
a March 8, 1851 (9 Stat. 631), according to described boundaries and 


oe as. containing: four square leagues, more or less. Upon review of the a ee 
oe the United. States District Court for the Southern District of eee 
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| California, ihe. decree of clinton was afirmed December. u 7 : ae 


7 1856, in language as follows: 


“Tt is. _ ordered, ‘adjudged. and jeeead that: the deciaion of the. said’ Board of 8 


5 Commissioners be and the same hereby is affirmed, and. that: the claim of the. 


| appellee is good and valid, and that the same be and her eby is confirmed to. him. sete 


to the extent of eleven square leagues and no more, within the boundaries speci 


a fied | in the grant or Titulo filed in the case, reference being had to the expedi-. 


ente and. map referred to in said grant and to the act of. judicial possession — = 
. filed in this case: Provided, That if there ‘be less than the quantity of eleven 9’ 


a square leagues. ‘of land contained and” included within the boundaries men- 
Ro tioned, the confirmation is hereby made in . such less quantity. : : 


No appeal was taken to the Supreme Court, and the decree we con- a - 


Oe eae accordingly became final. Purstiant to the provisions of — 


7 section 18 of the act, the tract. was surveyed and cae issued. as 
stated, embracing an area of 47 226. 61 acres. - 

The San Joaquin: was. confirmed: by. the Beard oe. Land: Conse 

_ sioners April 25, 1854, and upon review by the United States District 

- Court for the Southern District. of California, at its December. term, 


1856; the confirmation was affirmed to the extent of 11 square leagues 


and no appeal having been taken to the Supreme Court the ‘confir- 
mation became final. "Survey: was thereafter made and patent issued. 
The Santiago:de Santa Ana grant was confirmed. by the Board of 
Land Commissioners on July 10, 1855, and. upon review thereof by. 
the United States District. Court. at: it June term, 1857, the said 
decree was affirmed and. declared final. ‘Thereafter the tract was sur- 
- veyed and patented as stated. oe . 
_ The substance of. the comanent in. 1 support és thes eatiesteadl applic 
cations is that the said patented grants were confirmed in violation — 
of the laws governing the recognition: of such. claims, and- that: the 
- patents issued thereon are meré nullities and should be ignored. | 


This department was never vested with authority . to. adjudicate . 
such claims. The. Board of Land Commissioners. was. given that. 


| ‘power by the act of March 3, 1851, subject. to review by the courts. — 


— Upon confirmation it was er abe upon this. department to survey. . 
_ the tracts and issue patents. This having. been done the grants be~ 


came final as. against the United States. This: department has no. 


_ -. further jurisdiction. in the premises. ‘The decisions cited by. the. cA 


Commissioner are full and. comprehensive and conclusively dispose 


_ of all the questions. raised herein. They have been. reaffirmed and 


followed in more recent cases, and it is deemed unnecessary | to agai o-| 


review the authorities in refutation of the contentions reiterated in 


the. present. matter. See the similar case of Ade M onli Williams as 
(52 L. Ds 491). . 


The: decision appealed from i is accordingly a Peo ce ae 
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“LOUISIANA FURS, INC, ET AL. v, ‘STATE OF. LOUISIANA. 


| Decided Aprit 18, 1981 


" Soroor Lanp—Swanr LaNp—Lovrstawa—CoNrinsatton—SURVEE.. 


- ~The act of: April 23, 1912, expressly confirmed title in the State. ot Louisiana : = : . ae : 
| to unsurveyed lands shown: by official protraction of: the Government: sur- co eS 


_ veys. to be embraced within sections numbered sixteen in’ these townships in: 


“which unsurveyed swamp lands had been. certified or patented to. the State, ... 


and further surveys by. the Government « are ‘unnecessary, ies ase S 


= 7 Epwanps, Assistant Secretar Ys 


The State of Louisiana spplied for fic survey - a jaree area. “of ; 


lands. involving 24 townships in the State alleged to be swamp in 

- character and to. have been. omitted from certain patents theretofore . Sas 

issued to the State for lands i inuring to it: under its: swamp land grant. 
~The Louisiana Furs, Inc., anda number of. other alleged trans- = 
ferees, protested against the application for survey on the ground sess al 


that: ae lands had been embraced: in ‘patents to the State and that _ ae 


practically all of them had been transferred by the. State to ‘the cee a 
protestants. sae A es 
: By decision. of Novenber: 28, . 1930, ‘the Acting. Coit atone of ia ee 

~ General. Land Office held that the lands in. question had’ been dig. 2 f-. eave 


posed: of by Government. certifications and patents | and that the anaes Cia 


‘United: States was now without authority to survey the same or to 


ae adjust disputes as to. titles or boundaries as: between the State and its i | oo a 
transferees or between the transferees themselves, | | eo 


‘These lands were not actually surveyed, but. hae) were cortified or 


ane patented by township descriptions ascertained by protraction. from eee 
_. prior surveys. to. fillin.a large area of, unsurveyed. lands. notoriously 


_ ‘swamp. and practically surrounded by surveyed lands. It was found — a 


by the General Land. Office. that. the existing. ‘surveys on the north, rae 


i. east, west, and south, together with the high-water mark of the Gulf, cao 


formed a: perimeter of the swamp area and sufficiently. identified the ee 


lands within that boundary, and that. all of the lands within. that. . s Va i. : 
area not otherwise disposed of or reserved were certified or. patented. Se aes 


to the. State by ees pes with Boe to the eons po ao 


ships. 


- The State: ee a that ere are ae eXCess areas over. ane acre- - ax ees : 

age called for by the certifications and patents, but conceding such to. 
be the. case, that would not afford good ground for surveys if the — 

a lands were. included in. the patents as. found . by the General Land 


6 Office. The rule in. respect to title to excess areas is the same whether. . 7 
Sei be issued for lands actually: surveyed. or. estimated d by. protrae ale 
fl tion. ee a eee ee eae cr tee 
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The appeal states in part as. follies: 


eae ‘In the decision appealed. from it is held that all of the. land in. the said un- a - 
ae ‘surveyed. townships was. approved ‘to the State, subject to the right of the State : 
| under the school grant, and: that the. United. States has not now, nor has. it 
“e had, since said approvals any: interest in the land conveyed. thereby. 9 <0... 
This may be true if a designation of unsurveyed townships by. number witb- : 
oar survey. Or the official protraction of the township lines identifies and describes ie 
. with sufficient accuracy to designate particularly and clearly the lands confirmed a 
ag swamp, but the mere designation of a section numbered sixteen ‘in ‘such : 
a, unsurveyed townships. does. not ‘constitute a sufficient location of such. school : 7 
> Sections, when taken in the ae of the decisions of the: courts and of your gee 


department. 


Section number ed sixteen of each township’ was ; granted. to the State. of. Lov 


isiana for school purposes under the acts of April 21, 1806 and March 8, 18ll,a . ee 


grant in praesenti ‘subject. to. location by the Federal Government, and it has | 
| been. uniformly held that the grant of a school section in place does: not neta 


é to any particular tract: of land until the. same is identified ‘by survey. : 


i. a ee ee ae, ae ee eae ra ie 


"Moreover the’ area oP Fie: alleged twenty-four | Saeinahipe: contain two. perma: a 
nent bodies of water, White and Grand Lakes, and: the question of carats a 


for lost. land in place under the school grant naturally arises. 


. “While it is couaent that it. was the intention oe fhe Land Department to 
; confirm in the State of Louisiana all of ‘the swamp. lands in the said unsurveyed | 
area of the : twenty-four townships, it ig here contended that the unsurveyed aa 
Bs ‘areas. designated - by - alleged. township. numbers and so. confirmed cannot. be 
an 4 classed as a boundary. survey. case; that. the area of the lands. -approved has | 
not been identified and ‘described with sufficient accuracy to designate particu- at My 
_ larly and clearly the lands so approved; and that the Federal Government has ~_ 
not fulfilled the necessary obligations and requirements of law in‘ the allocation 
and ‘identification. in place of the sections numbered ' sixteen in the alleged ee oe 
townships within the said unsurveyed ¢ area, or in the adjustment of indemnity - 


for such sections lost in. place, - 


fy “The answer made by the per eer to pti eee mail Bane ee 
to the fact that the Supreme Court. of the State has recognized that 

the State may. acquire title to. ~unsurveyed lands under its swamp Pal 

grant, and that it is immaterial whether the actual. acreage be more 

-. orless than.the area called for in.the patents. Attention is also called 
to the fact that the legislature: of the State has provided for the sale 
of unsurveyed school sections, thus in effect acknowledging that the 
State acquired . title to school pecans in the areas identified by the | cs 


| ‘protracted surveys. 


The title of the State to chek eceanils ace stich Sicuntances 3% 
was expressly confirmed. by Act. of Congres © of ee 23, (112 eos 
Stat. 90), which reads as. follows: 


- That all the unsurveyed Jands: in’ the . State of ‘Louisiana which are. oe as 


2 official protraction of the Government surveys heretofore ‘Imade to. be em- 


- braced within sections numbered sixteen and which lie in the same township. : gee’ 


as lands which have been certified or. patented in that mate under: the ca ap-— 
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* a sbvoved: March second, eighteen. pundred and forty-nine, entitled “An ‘Act: to. aia’ a | 
eles ‘the - State. of. Louisiana . in: draining swamp. lands therein,” | and. the. ‘Act. ap- fac HT 
me proved: September twenty-eight, eighteen hundred. and fifty,. entitled “An. Atte: fal 

. -to enable the State of Arkansas and other States.to reclaim swamp lands within 
their limits,” be, and the same are hereby, fixed, reserved, and confirmed to ee 
- _ that State for the benefit of public schools as. eoneD the official tapes had 

nie : been regularly. extended over ‘such townships... 3 3 ote 


- This act seems to be clearly applicable. ind. effective to F dispose of . Z : : | : 
eae the contention that it is necessary to survey these lands | in’ order oe ae Goa 
nae Pass title to school sections numbered sixteen. | a | ae 


In respect, to the suggestion. that it will be necessary’ to haves sur: 


“-veys made in order to. determine the right of the State to indemnity ee 
- for school ‘sections lost in lake areas; the. department expresses nO 
opinion as to what: method: of: adjustment, if any, in that regard 
. should be adopted, ‘as no definite. claim for. indemnity has been made. 


Upon: full review of. the. record, ‘the department. finds no sufficient 


reason for: Lott the decision appedled | on and the same: is. re 


accordingly 


STATE oF UTAH 


| Devided. Aprit a 198t 


‘Scxtobr: Lanp—Rectamarion—WrrepRawar—Worps' AND ) Parases: 


CeBe temporary, ‘reclamation withdrawal made pursuant ‘to: the act. ‘of ne. 47, 


1902, comes. within’ ‘the meaning Of: ‘“ other reservations of. any character, a | 


: -excepted. from the: grant of. school lands to the State of. Utah by: the proviso ‘ 
_to section 6 of. the enabling act of: J uly’ 16, 194, aan 


Siscioor Lanp—Wrrnpnawar-—Rustonatrovs—Equrrania Trrie—Vesriay Rraxits, see 


The. title. to a designated school. section in place does not. vest 0: instanti in. ; os 
the State of Utah under section 6 of the enabling act of J uly. 16,.1894,,upon. 
ee the extinguishment of, a reservation. created. prior to survey, put the State Be, 
must await. restoration ‘of the land to the public domain, and the inter; 
ee -yening of another withdrawal, will postpone further the attachment of the eee 

“i Brant, . ee es ey ae 
Posie Lanps—Worns | AND: ‘Punasns, 


‘The term. : public lands” varies. in “different statutes Spacea for ¢ different ee oe 


-purposes: ‘and is: sometimes. used in larger’ signification than a. mere. » designa- : 
tion. of lands subject. to sale’ and disposal. v under general laws. Ae 


Be - Scixoon Lanp—Survex—Worps’ AND. PHRASES. 


= The phrase otherwise disposed. of under: the. authority. ihe any. Act of Con- Oe ty 
| gress,” as used-in-the school land grant to the State of Utah in section 6@0f 
_ the enabling act of. July. 16,1894, covers other disposition, . whether. prior. Pe 
or: ‘subsequent, if made before. the -land had been: appropriately. identified are ae eas 


by Pavey: and title had passed. 


| Afomed - : “ aoe 
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. Scnoon Lanp—Mrvenat, Laniis-L-PHosrrarn Lanps—WirHpRawAt. 


. “Lands within a. phosphate reserve at the date of the additional grant of eohsol” yi 
“sections. mineral in character by the act of January 25, 1927, are by rea- ioe 
— son of. such reservation excluded from the ‘provisions of that act DY sub- | 


section, (e), thereof. 


_ Epwans, Assistant Secretary : 


~The State of Utah through its nici, gece Ce ie from eae 


a a 2 decision. of the. Commisioner of the General Land Office. dated Jane fee 


a (44 Stat. 1026). 


ee, she: record. shows that. the | survey of aud inad: was earcepted Ju une _ 
ne 2, 1906; that the land was temporarily withdrawn from all dispo- » ao, 
: : : aon. ender the first form, act of June 17, 1902. (82. Stat. 388), ‘by the - : 
: Secretary of the Interior on. March: 1, 4905, Island. Park Reservoir 
site, and. that said. withdrawal was ona May al, 1919; the section | 
as having previously been included in. Phosphate iesares No. 24. by 


Executive order of May 11, 1915.- There are no other withdrawals. 
-. Section 6 of the act of J ‘uly. 16, 1894, supra, which became. effective 
upon the admission of Utah a the Union J: aUeEy 4, 1896, by 
proclamation of the President, reads as follows: 


That ‘upon the admission of said. ‘State into. the Union, sections ‘numbered 


7 two, sixteen, thirty-two, and thirty-six in every. township of said. “proposed. 

. State, and ‘where such sections: ‘or any. parts. thereof ‘have been ‘sold or. “other- 
wise disposed. of by’ or ‘under the ‘authority of: any Act of Congress. other lands | 
equivalent thereto, in legal subdivisions of not less- than’ one’ ‘quarter section 
and as contiguous as may. be to the: section in lieu of which the game is taken, 


~ are. hereby granted. to. said State for the support of common schools, such. 
indemnity. Jands to. be selected within said State in. such manner as the legis- 
lature may . provide, with” the’ ‘approval » of the Secrétary of the Interior: 


. Pre ovided, That. the second, sixteenth, thirty- -second, and” thirty-sixth sections . 
mi embraced. in permanent reser vations for national purposes. shall not, at. any time, 
be subject to the grants nor to the indemnity provisions of this ‘Act, nor shall 
i. ‘any lands embr aced in Indian, military, or other reservaticns | of any character: , 
be. subject to the. grants or to the indemnity provisions of this Act’ until the _ 


~-Tegervation shall have’ been extinguished .: and such: lands bé restored to. and 
si become. part of ‘the public. domain. ii Get we eee ae ee 


-uary 14, 1930, holding that the. rights of the. ‘State of Utah do. not "Be 
' attach as to Sec. 16, T.3°S., B..95 E., S. L. M., ‘under the provisions = 
- of-the act: of July. 16, 1894 (es Stat. 101), or the act of As ey 25, ae 


. The: first. paragraph *c of section. a of the act of Jai anaary | 25, 1927, 1 


| supra, reads— rae 


“That, subject to the: provisions OF ‘subsections (a), (b), “pnd (ey: of oe —. 
| section, the: several grants to the States of numbered sections in place for the 
as support: or in aid: of eommon- or public schools be; ‘and they’ are her eby, extended. . 

eB ‘embrace “numbered: school sections. mineral | jn’. character, unless: ‘Jand. has. a 
been ‘granted’ to" and/or: Selected- by and certified or: approved, to any such 
F ‘State - or ‘States as indemnity. or in lieu of - any land So" granted) by numbered 


ans sections. 
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-‘Thereinafter subsection (@) reads e 


“That ally ‘lands included within ‘the limits, of existing reservations. of. or oe Bi ae ae 


he ee by. the United States, or spécifically reserved for. water-power purposes, or. oe as. 
ee included in any pending suit: or proceedings in the courts of the United States, Rae, 
or subject to-or included in any valid application, claim, or’right initiated or 


held under any of the existing laws of the United: Statés,.unless or until. such a 4 


application, claim, or zight. is relinquished. or, canceled, and all lands in: athe ooo a 


Eee ia be ‘Territory of Alaska, are excluded fr: ‘om. the provisions of this. Act. 


‘Tt. does not. appear, that the State. applied. to. take staan eo [eae 


se the section. It is conceded i in the Commissioner’ s decision. that. there | a 


is no data. available tending to show that the.land was known tobe — ee 
ae valuable for ‘phosphate or: other: minerals prior to 1914. The: ESOS 7 Ge 
question. is whether. upon. the. facts stated, the State’s rights. ek ae a. 


attached to the land under. section. 6. of the act.of July 16, 1894.. 


It will be assumed for the purpose of argument that tle. temporary y : ee 
reclamation. withdrawal of. 1905, was not. a.“ permanent, reservation,” Mee 
within. the meaning of the proviso to section 6 but comes within. the.) 


‘meaning of “ other: reservations. of any. character ” thereinafter men- — 


tioned. . Ne Ow, “it will. be: observed: that. under this proviso, the sec+ ase 


tions designated j in. the granting. clause are not made. subject. to-such . 
“Indian, military or. other. reservations of. any. character.” "but it js 
expressly prescribed that.“ nor shall any Jands: embraced: i in. na 4 
other reservations of any. character be: subject tothe ae ee 
of. this act, ‘until the reservation shall. have -been. 1 sichea. and 


such lands. be. restored. to and. become. @ part of. the publie. domain.” 


[Italics supplied.] . Plainly, in view: of the. provisions. last. quoted; ee 
the. State. acquires no vested. right. to. the. section by: its identification — hae 
on. survey, made while the reservation exists:as the vesting of title =~ 
_is by the language. of the statute definitely postponed until the: reser: S98 


vation is extinguished and. the land. restored to. the public: domain, 


: ~The. theory that upon the- extinguishment, of..a, reservation. created ae - 
. prior to.survey, the land becomes ¢o instanti State property is 


a3 incompatible. with: the statutory. declaration that: a. restoration. to. 


ee the public: domain. noust. first. follow. before. the right. of the: State 9. 2 7 


- attaches. Prior: to ‘such. restoration, full title ‘to: the Jana: isin. the : oes oe | 
: United. States. : “ : ae Be a ae 
the: department hae. frequently expresed the view “that. t under Reig ar 


. i quire any ea to the yo sections. “antil the Tener aton: ‘embrasing oe ES re. 


| gue is finally extinguished. State of California. (8% Li, De499, 


BOL). Black Hills. National: Forest (87 L., D.. 469, 478); ‘State. oF 7 ag _ a 
Washington: v. Lynam. (45. L. D. 593, 595) ; State: of, Montana : _ Lae re, 


. LD. 247) 3 Joseph: C. Bringhurst et al. (50 L, D. 628,.682)..: 


State of Utah v. Work (6 Fed. (2d) 675; affirmed, 273 U.-8. 649), oe 
a os was held 1 that a. petroleum withdrawal created eae to the: ek ee 
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| | ieiac al the school. Scions. gabeaeed dherein’ coor as emul of hays 


ras the State’s grant. until. such time as. the withdrawal should be re- - fe 
yoked. Withdrawals under the first. or second form made prior to 


~ the acceptance of the plat. of. survey. ofa school section. therein im: ae 


| _ cluded, are reservations. within the. meaning of the granting: act. to 


ae Utah... Joseph C. Bringharst: etal... supra, instructions of. April’ D5 0e 
-. £920. (40 L. D. 361). It is no longer open to ‘question that’ Congress Cae 
has the. “power to reserve for public purposes the sections in each i 
—.. township’ designated: in the grant prior to the’ survey thereof and 
their reservation by the Secretary under the act of June 17,1902; is 


Be ce under: the. authority of. Congress, which retains absolute: power ‘over S 
_ them, - the State being entitled to take indemnity therefor, United  —~ 


' States.v. Morrison (240 U.S. 192); or might, if it so elected, await 


i _ the extinguishment: of: the reservation | and the restoration . “Of the — ape 
oo Tands: and then ‘take. the sections.” Section. 9975, ‘Revised Statutes; ae 
ls States of ee v. . Eye, ig dod Elizabeth a. Laurence. (49 ee 


LD. 611). ee a ee a 
Lands: reserved. to the: United States are the absoltite ‘property’ oe 


oe the Government. Rector v. United States (92°U. S. 698);. Van = 
. Leary. Eisele (126 Fed.'823). As such: property the Government - 


my had absolute: power and: dominion over them, and these lands being 


a . included. withina’: reclamation withdrawal, ‘remain: under: the juris. OS 
ee diction’ of the: Secretary of the Interior.” While the lands within 
~ the reclamation. withdrawal were: not. ‘subject to sale or other dis- 


7 -posalunder general laws, they were not excluded from the term — 


ee public lands ” ‘by reason of the attachment of any rights” of the 


State.” Compare, Payne v: Central Pacific Railway: Company (255 _ ; 


U: 8. 998). - The-words “ public. lands” vary somewhat in different 


| statutes. passed for. different: purposes: and they should be given such: 0+. 
- meaning in each as comports with the intention of Congress. - Union 
2 4 Pacifie Railway Company vi Karges: (169 Fed. 459) ; United States a 
vy. Blendawr (128 Fed. 910) ; Dugan v. M ontoya (173 Pac. 118). 


‘They. are sometimes. used: in a larger and. different signification a 


than a-mere designation of lands-subject to sale and’ disposal under - 


- general laws. “Kindred yv. Union Pacific Railroad Company (225 

— -U. 8. 582). The words “ otherwise disposed of under the authority _ 
of any Act of | Congress ’ ” in the grant, covered other disposition, = 
_. whether prior or subsequent, if made before the land had been ~ 
mae appropriately identified. by poking and title had ‘passed. United: _ 

| States v. Me orrison, supra, p. 205. ° | ae 
Jt is therefore believed that the création oF ‘the: Ghospiale. reserve es. 


oe by. Executive order while the lands were covered by the previous ca 


~ withdrawal for reclamation purposes was a valid exercise of power 


aoe 7 cae une act of fe une 25; a i Stat. Atos Ih N orton ve United on | - 
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States (19 Fed: (2a) - 836; Caper denied, OT5 U: 8: 5b8), a Soe ee 
withdrawal. by the President ‘made under section, 2380, Ravised.. aie 
ee | Statutes, . was. upheld. as. against. the claim. of : a prior. ‘settler. Matias, - ie, 
_.. section authorized the. President “to. reserve from the public Tanda 
ee whether surveyed or unsurveyed, townsites;” etc. The status of the = > 
ae - land: at: the time of such withdrawal “was that at had: been: released ee oo. 

_ froma previous: withdrawal for lighthouse purposes and restored 
—-to:the public domain “ subject to the public. land laws, and. the juris- eat See 

ce aa diction . of» the. Interior Department.” While the. lands there in. oe. 
-. question were not.“ public lands’? in: the. sense of being subject. to 
sale: or other’ disposition under general laws, they: were held to be bse e 

_ © public lands ” in. the. words of ie statute sathoriaing the with- See. 


ee drawal 


Tt. follows trom, ee views s expressed. that be reason of. ‘the. oa oo 


ence of the phosphate reserve, no rights of the State-have attached _ 


under its grant’ of 1894, nor can they attach because of such reserva- 
tion under the ‘additional. grant of Ji anuary 95, 1997, as by. subsec- 


tion . (c). thereof. lands « #6 within. the. limits of existing reservations ” 


are excluded from the. provisions of that. act. » Regulations of March 


15,1997 (52 L. D..51). 


‘The decision of the Cotnmissioner is, accordingly, ~~ 7 : 


A Aomed | 





- RECREATIONAL AND GRAZING USE OF LANDS 5 WITHDRAWN FOR 


_ PROTECTION | OF. WATERSHEDS ° IN. CALIFORNIA—ACT ( or seus : = 


4, 1931 eee pes atta tee 
Pek " Reoousmons 


“Toureutars Nos. 1247, 1254 it 


| DepaxrMent. OF. THE: eee 
| GENERAL Lanp Oe 


“Washington, D.C., April 18, ‘os. oe 


. Coma OF » Frew Divistow, Saw. FRancrsco, ‘CaLirornta: 


By the act of March 4,°1931 (46 Stat: 1530), the public Land: aé ha ae 
ee: mre therein were. withdrawn. from settlement, location, filing, = 
Pe entry: or’ ‘disposal under the land laws of. the United States for the - . ae 
purpose of protecting the watersheds now or hereafter supplying — — 
water to the city of Los “Angeles and other cities and towns inthe 9. 
“State of California. A. diagram showing the exterior boundaries — ae 
_ * of the withdrawn land will he furnished you. as soon. as the. same e oe 


oe can be ‘prepared. 


ee : a Circular. Noy “1254, approved: June 6, 1931, merely: amended the: last paragraph, Be ‘372, faa eee 7 


7 by. striking, out. the last: paeaee thereof. —Ed. 
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"Section two of said act. provides as follows: 


That all “lands. withdrawn under. the provisions. of. this ‘Act shall i all times . 
be open to: exploration, discovery, occupation, ‘and purchase permit or ‘lease 


| | - under the mining or mineral leasing laws of the United States so far as same © na 
_ apply to minerals in said land, and to the acquisition of rights or. easements 


- under. laws of the. United States. applicable for rights. of way. for railroads, - 
. highways, reservoirs, ditches, canals, electrical power plants, and transmission 


lines, telegraph and telephone lines, or other rights of way authorized to be © 


. granted under. any of the laws of the United States: Provided, That. nothing 


in this Act contained shall be construed as affecting any existing valid water 


right or lawful homestead. or desert-land claim heretofore initiated, Or upon 7 


which. any. valid settlement has been made. and is at: the date of this. Act. being . 


maintained and perfected pursuant. to. law, but the terms of this proviso: shall -— 


_ not continue to apply to any ‘particular tract of land, unless the entryman or) 
Settler shall continue to comply with the law under which the entry or settle-. 


ment. was’ ‘made, and: upon. the extinguishment of any stich claim: by: cancellation, ~ 
relinquishment. or otherwise, this: withdrawal. shall: immediately apply to. and : 
become effective. upon such land:. And provided further; That. nothing herein . 
. contained shall be construed as. affecting the use or occupation of any of. said 
withdrawn Tands for recreational or. grazing. ‘purposes under such rules and, 

regulations as. the Secretary of the Interior, may deem necessary to conserve 
the natural forage resources of the’ area, | Peel Ble Bee ee 


Th order to comply with the terms of the proviso concerning the 
it is hereby: declared to be the policy of this department— , 
- 1. To protect the water supply 1 In 1 the withdrawn area from con: 
tamination, . | ae a es Gee aae 
DQe-To protect. the: arene cee we ge 2 na 

8. To conserve and develop. the eae vegetative oro to o the 
utmost. practicable limit obtainable by range management. — 2 
_ The use of the land for recreational or grazing purposes, thet 
will be permitted only subject. to the exercise of reasonable care 
in the preservation of the natural vegetative growth, the prevention. 


508 infectious diseases. and avoidance of any action which. either di- 


rectly or indirectly might, contaminate, pollute or otherwise impair 


. the value of the. water in the area for municipal purposes. or reduce — he 
_ the annual. growth. of forage for. livestock. Due care in the use 
of camp fires and the extinguishment of same must be exercised: by ee 
all persons using the lands and the cutting of timber or other 2 action = 


| injurious to the scenic. beauty ; is prohibited. . 


~ Until further notice use of the land. for. MS ebukiceal purposes eal : sk 


% not ‘Tequire any special permit, but on and after September 1, 1981, i 


oes _ . grazing on the withdrawn lands i 18 hereby. prohibited. except ‘under . 
oe the rules and. regulations hereinafter set. forth. | 7 


a Use of. the land for recreational purposes. will also. ‘cies to . 
_ “any applicable regulation herein: set forth: ‘stceptt the ea for | 


oy ; permit... 
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; A eon ‘investigation will’ be. conducted. by ie Geological . = oo 
oan for the purpose of evaluating the forage resources of the = > 


area: and: the proper methods for practice of grazing to permit main- oa 


: tenance: ‘of vegetative growth at maximum permanent: practicable a ae 


— range carrying capacity. It shall: include a determination of the = 

existing herbaceous and’ scrub species as well: as the number and. .- ee 
+ kind of livestock: which may be grazed on the land, the. appropriate et rs 
period ‘of use: of the range and other matters relating to soph! ee Bot: 


| : activities necessary to. efficient’ management of: grazing. ee 
ae Studies shall also. ‘be made by the Geological: Survey to. t determine oe 7 
where and to what: extent stockwater development is: needed, what: oe wee 


—o _ provision should be made for salting: and other. appropriate measures aes, oy : 
to insure complete | economic use of the range.. The examination will 


seek to: coordinate. observed: conditions with the customary grazing - i 
practice: in: the’ region ‘and: further’ examinations may ‘be made to ae 


determine whether any deterioration of the: range is occurring. | 
_. You are hereby: placed in. direct. charge of administration: oes said 
. act as to the recreational. and. grazing: features thereof, with. authority 


to -issue. grazing: permits... Applications: for. such permits must be” 


filed in your office.» In: case. of any controversy: between ‘applicants : 


for permits appeal from. ‘your: decision: will lie to» this office and 


“>to. the: nel Saipan in | the same manner as in. other cases es involving - 


public lands. . a Soe oe | A 

‘Permits for the: grazing | , will ie emer on. n the: ae oft use se: preceding : 
the: withdrawal, subject: to any: reduction. or adjustment. which: may 
_ be .necessary te conserve the. forage resources, distribute. the: water = 


‘satisfactory on: the. Tange, to. reduce waste resulting from: unnecessary oe 
movement and to-establish. a: “permanent plan of. range use to-insure:> > | 
: judicious and profitable’ consumption. of the forage resources. “These. The ae 
adjustments will be made on the basis of the based by the. ok 


: os Geological. Survey. above described: » 


Permits may ‘be issued. to an Sadividual stocknian: or “to. an. ssabitiag co 


se Boas and. may be for a: specified number of stock i in a certain unit or mo ee 
oi for a specified unit: with a prescribed limitation.on the use thereof: = 


| When a satisfactory. basis of permanent. operation: has: beenestab- - 
ee lied: permits fora period. of years may be issued. subject to modific 
 eation to. conform to any provision of: law: which may: be. enacted. ye ae 
_.. duplicate copy~ of each. haty Soa shall: “be forwarded: to: this con 
oS office: forvite Pedordagsfoc0 Ur seedy SC idag tse sseribeh 2. oe 
_ Stockmen: or any: person atifising: ine forage. Veithout parnilestons on ee 


ie : - : : eubsequent. to September. 1, 1931, willbe: subject to. prosecution ‘under . a3 ee 
: ae section. 56. of the. Criminal Code: [A’ct March 4; 1909, 35 Stat: 1088]. lee 


The violation of the conditions ofa permit will be. sufficient: cause. See a 


ore: oe for the cancellation of: same. “Upon oe of | any as patty a 
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“ini interest in any S eoulecusticd matter you may | direct thet a. hears ea ee. 


= = We. had before: the. register of the district land: office. ‘Such hearing . : ~~ - 
-. will be governed by the rules and. regulations customarily followedin 


athe land cases involving public lands under the jurisdiction of this — 


"e department. Should you decline to. order. a hearing, eppenl from a | 


ea hae decision will lie to this office and to the. department. - sofas. 
- A notice-of. cancellation of the: permit will also contain a merce to ee 
oar o emove stock from the withdrawn land and failure. to comply. with 
oy such notice will subject the permittee to prosecution as a trespasser. 
- ~ No fees will be. charged. unless: and. until. legislation therefor: shalk : 
ie enacted by. Congress, but. by agreement: of the permittees a pro 


a rata charge may be assessed to provide any range improvements that 
are needed, such as corrals, drift’ or diversion fences, roads, trails, 


watering: tanks or other permanent improvements to. facilitate. use of 


. the range. The employment: of a range rider or other permanent em=— 
ployee. which may be. deemed necessary: or desirable at. any time by a 
majority of the interested stockmen and by the city of Los Angeles, _ 
California, may be. authorized. by the. Secretary. of the Interior, but 
the expenses incident to such employment. shall be: assessed on: the 
benefited, parties in such ratio-as ‘the Secretary may deem reasonable 
and just.. These assessments. and ee will be handled nek 
‘such local organization: ds:may be. affected. ear PU ee 

Permits for grazing on the withdrawn ‘lend will be jestied: to per- 
-sons entitled-to share in. the grazing resources by reason of use thereof 
-prior. to the withdrawal. of the lands:or by local. residence and owner- 
ship: of ranch property within or near the reserve and dependence 


- upon the grazing. When there is: any surplus range, temporary. per- - ae 
-, Inits may be issued for transient. stock or. for. increased use by regular. 


ice permittees and special. use . permits may ‘be: > issued authorizing. stock - 


-_ to: be. driven. ACLOSS. the reserve. 7 S Beatne 
hae Ranch. property. will be constnlied re mean. oe eoiicne me i ke 
ee tivated crops: used. for feeding livestock. or. range land used for graz- ~ 


ing livestock during. seasonable. periods or in rotation with. use of — 


oo - grazing on reserved: land.. The: ‘ranch ‘property. likewise must be - sete 
+. commensurate with the grazing privileges permitted on. the reserved. ae 
_ + lands and a permit will not be issued to any person for a larger num- 


oe ber of. stock than can be. properly cared for during the period when. 


- the reserved land is not used, “Nearby ranch owners will be given — a 


preference over remote: land owners. and holders of forest reserve: igs 
_ permits will be. construed as entitled :to a quantum of grazing privi- —_ 
leges determined i in. the same manner as. owners of pene PEOper sy ae 


o Thue: leased grazing privileges will not be. SO. counted]? - 


eS « - . * Phrase | in brackets stricken ie By, amendatory Cireular. No. 1254, approved Tune 6 ah: eee 
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To} preserve che public health, the carcasses of all aaa Saat . 


a of contagious or infectious dicoaees must. be burned. and.if death’ “ 


_ of any animal occurs in or near any water, the carcass must be re- | 


ee -moved and buried or burned. Likewise, camp refuse or’ débris. of. : ‘ oe 
a | - any kind must. not. be left in an exposed or unsanitary ‘condition. or a : | 
_ deposited i in or near any stream, lake or other body of water-ina 


= “manner which. ~ directly, or indirectly « cause os of said _ : | a 
“water. | 


For convenience. a. ‘board. of representatives 1 may 7 be selected by. the : Shape! 


livestock owners ora majority: of the users of the range in all or any Rls 


oes _ part of the withdrawn. land and if this board i 1s authorized to enter in : 


into agreements binding on the represented owners, such. committee _ 


will. be recognized. as an. advisory board entitled to abies) and to be 


heard in any. matter arising in. connection with the. utilization of the fa. : 


‘grazing: on the withdrawn land. : o 
-_ In order that these regulations 1 may ‘be made. effec ve on or fF about” 
September a 1931, you are directed to promptly get in. touch with | 


the Los Angeles authorities and ascertain to what extent the city will 


be willing to cooperate with respect to the land owned by it in the . 
district ; you will also confer with the grazing interests. with a view 


_to the formation of a local organization for. administrative purposes ig 


under. the general supervision of the Secretary of the Interior. _As- 


~ certain the number and kind of stock tobe grazed i in. ‘the, district, the — 


~ names of their owners and the season of use of the | grazing privileges. 
Give all possible publicity locally to these regulations and the date it 


Is ‘proposed to make them effective, advising interested parties of the se 
| importance of ‘promptly filing applications. for permits for action by re 


you. before that date. Permit forms will be furnished. you. later. | 
The representative of the Geological Survey expects to. reach the ; 


- eld around. May 1, 1931, and you will cooperate with ones in ral - ; 


c matters wherein joint action is appropriate. e ofen. 


| You will give this matter your. earnest attention with a view. to: ae , 
cee. tg having a good. working plan ready for operation by September Lees 
ne 1981, and eas this fice: advised oe a 


i ee _w. C. MienEN ate 


“Approved: 
| _ JouN H. cai 
Assistant Secreta. 


iG C. Moone, Commissioner. ae 


| Aoting 1 Director, Geolo gia Survey. : . | 3 | 


co BTA DECISIONS OF THE DEPARTMENT OF THE INTERIOR. “Lol. 


: waronazzamon AND CITIZENSHIP OF ‘MARRIED. WOMEN— go: 
CIRCULARS NOS. 361 AND 85%, SUPERSEDED 80. FAR AS IN 
CONFLICT - , : | Se TE Te 
‘Ixsmcori0ns | 
_[Ohreular No. 3288] 


Department OF THE ntatuain — 
| Grnzrau LAND OFFICE, — 
| Washington, D. @s A a 18, , 1981. 


Rucrsrers, Unrmp Srarss Tans OrFIces : ia 
In the case of the marriage of a woman citizen of the United States * 


Pa | to an alien ‘prior: to the passage of the act of September 22, 1922, 


(42, Stat. 1021), her citizenship followed that of her husband. Tt she. 
lost her citizenship by marriage she could. on the death of her hus- 
band resume the citizenship in the manner. provided by section 3 of 
the act of March 2, 1907 (34 Stat. 1228). If she married on or after | 
September. 22, 1922, and prior to ‘March 8, 1931, her citizenship 
coe the same unless she married an alien ineligible t to citizen- - 
ship.” e 
The act of March 3, 1981. (46. Stat. 1514), aménded Botton 8 and 
repealed section 5 of ead: act of September 22, 1922. . Attention is 
particularly called to subsection. (a) of section 3 of the act of Sep-. 
tember 22, 1922, as. amended. by said act of March 3,. 193, Said 
subsection reads as follows : _ a 7. 

A. woman citizen of the United States shall not cease to be a. citizen of the | 
United. States by reason. of her. marriage: after this section, as amended, takes 
effect, unless she makes a formal renunciation of. her citizenship before ¢ a. court 

having jurisdiction over naturalization of aliens. Se oy ee, hee 
ee. married woman, or widow, who ; 1s required to furnish. evidence 
: of citizenship in this country in_conuection with an applicaLio. 1, or 


: entry under. the public. land laws. must show. by affidavit the facts | : : oo 


upon. which she bases her claim to such citizenship. — —_— 
1. A married woman must show the date of her marriage. 


2. A widow must show the date of her eae and the ‘date of on 


- the death of the husband. | 7 
3. If applicant ined prior to September 22, 1999, and if she 3 


or claims citizenship through. her husband, she nee how that. at. the 


| time of the marriage he was a citizen of the United States. If he 


“was a naturalized citizen, satisfactory evidence of the naturalization ae 
must be furnished in “the manner provided Hy Circular Ne 0. 1202 : 
(52 LD. 728). | oe . 
.. 4, Tf applicant x eed on or after September 2 29, 1922, ai prior oe ia 
to. March 3, 1931, she must show that she did not. ae an. alien Ae 


ce “ineligible to. citizenship i in this country. 
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: we applicant - me married..on or > after March 3, “1981, need ‘not 7. 
- make any: showing as to the citizenship. of her fitisband:’ Pe Rag ene oe 
An applicant: who claims citizenship: through her own. auemalicue ba 
tion separate and apart from the naturalization’ of the ‘husband: or. 


ho bases her right. to file a particular application. on the filing by 


- herself of a declaration. of intention to become a: citizen must in the : ; 
-jnanner provided by Circular No. 1202 furnish. satisfactory’ evidence _ 


- of her naturalization or of the filing-of the declaration. 
oo An applicant who fails to make the. showing required, as Leta. oe 
© should be allowed thirty days from oeant of notice. within. which to ee 

| do SO, OF to appeal. — | 


. Tf in any. case: you. are in doubt as s to. oe Givanp of an. appli ce 
ie cant, you will transmit the papers to this office for consideration, Cee 
- “These instructions will supersede all instructions heretofore issued 

in conflict herewith including those contained in Circulars Nos. 361 of oe 
- November 4, 1914 a L. D. ya), and 857 of August 12, 1930. OB : 


I. D. 166). 
6 c Moone, oe omamassioner. 
“Approved: a ee ae 2 
JOHN i. one ee 
7 Assistant ea 


ACT OF. SEPTEMBER: 22, 1922 (42 STAT. 1021), AS. AMENDED BY. ACTS OF. JULY. 8, 1930 
(46, STAT. 849. AND 854) “AND. MARCH 8, 1931. (46. STAT. 1511), 


; An Act Relative to the naturalization and citizenship of married women 


Be th. enacted. by. the: Senate: oe H ouse Of Representatives of: ie United States 
of America tn. Congress. assembled, ‘That the right of any woman.-to become a 
naturalized citizen of the: United: States shall not be denied or abridged, because | 
- of her sex or because she is-a married woman. : | | 

Sec, 2. That. any. woman. who. marries a ‘citizen. of the. United States after i 


the passage. of this. “Act, or. any: woman. whose husband is naturalized. after the. 
passage of: this Act, shall not: become. a-citizen .of the United. States. by reason nee 
of such marriage or naturalization ; but, if eligible. to citizenship, she. may. be. ty REALE, 
naturalized upon full. and. complete. compliance: with all penuiremen ts, of the oA 


a naturalization. laws, with the following’ exceptions > 
(a). No declaration of intention shall be requir ed; 


(bd) In lieu of the five-year period. of. residence within the United States Saar : ee 
the one-year period of. residence. within. the. State Or. ‘Territory . where the 


_ naturalization court is held, she shall have resided continuously. in the United = 
_ ‘States, ‘Hawaii, Alaska, or: Porto. Rico — at Jeast. one year r immediately. Dre. : 


— eeding the filing of the petition. 


SEO. 3 [As amended. by section 4 of ae et of March 3, 1981, 6: Stat. 1511. —_ 


i (a) A woman. citizen. of the United States shall not cease to bea citizen of — Pe 


the United States by reason of her marriage after this section, as amended, — - 


i : takes. effect,. ‘unless - she | makes: a formal: renunciation of her: " citizenship before -_ 


a Ta, A a: court: having: jurisdiction over naturalization of aliens. 


| (db). Any woman who. pefore this section, as. amended, takes effect, has’ ist: : 
her United States ctteenship by residence abroad after: marriage. ‘to. an- alien bas 
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or by marriage i: an alien ineligible to ‘citizenship may, it she has not acquir ‘ed. 


any other nationality by affirmative act, be naturalized in the manner pre- 2 - 2 
-. geribed in section 4:of this Act, as- amended. Any..woman who. was a. citizen | 


of the United States. at: birth shall not be denied naturalization under section * 


| 4 on account. of her race. . a ere 
(e) No woman. shall be entitled to ruravali ein ‘Gnder ‘section 4 “of this. o. 


| Act, | as amended, if: her: United States. citizenship originated. solely . by reason Pa 8 


of her marriage to.a citizen. of. the United: States or by Teason ot the — | 


7 of United States citizenship: by: her. husband.- 3 . 
Sec. 4+ TAs amended by the Act. of July:3, 1930, 46 Stat. 854. 1—(a) A woman a 


4 - who has. lost her United. ‘States citizenship by. Treason of her marriage to. aD 
alien eli gible to citizenship or by reason of the loss of United States citizenship 


by her husband may, if eligible to citizenship and if she has not acquired any — 


. other nationality by affirmative. act, be naturalized. upon ‘full and complete: com- | 


_ pliance with all. a of the naturalization. laws; ‘with: the ‘following 2s 
exceptions: a | : 
(1) No declar ation of iiention and no eye of arrival shall be requized, a 

‘and no period of residence within the United States or. Within the county. where 
the petition is filed. shall be required; as - 

(2) The petition need not. set forth. that it is. the intention of ‘the petitioner 
to reside permanently within the United States; _ 

(3). The petition: may be filed in any court. having 3 naturalization Jurisdiction, 

regardless of the residence of the. petitioner; | 

(4) If there is attached to the petition, at the time of filing, a F coxtifiGate “from 
a: naturalization examiner. stating that. the petitioner has appeared before him 
for examination, the. petition may be heard. at any time after. filing. 

- (b) After. her. naturalization such woman’ shall. have the. same ‘citizenship 
status as if her marriage, or the loss of citizenship ‘by: ‘her husband, as the case 
may be, had taken place after this section, as. amended, takes effect. 

‘Src. 5. [This section of the Act of September 22, 1922, which provided “that. 
“no woman whose husband is not eligible. to citizenship shall be. naturalized dur-- 
- ing the continuance of the marital status,’ ‘ was siapeeae as. section (4) 6 of back 

of. March 8, 1931, 46 Stat. “511. or 3 : 

SEC. 6. That section. 1994 of the: Revised: Siatutes: ang aston m of fie es % 
| triation Act. of 1907 are repealed. Such. repeal shall not terminate. citizenship | 


| acquired or retained under either of such sections nor. restore Seay 208t oe 
i under section 4 of the. Expatriation ‘Act of 1907. e 


Sxc.. 7. That’ section 3 of the BExpatriation Act of 1907 is gepenisa Such 


2 pepeal shall not restore citizenship Jost under. such section nor terminate citi- | 


- genship resumed. under such section... A. woman who has resumed under. such | 


| - section citizenship lost by marriage shall, : upon: the passage of this Act, have 


for. all: ‘purposes the” same <eeenehio status as immediately preceding | her - 


_ marriage. . 
Src. 82 That. ‘any. woman - “eligible: i race to- citizenship. ib: fae eaebien 7 


citizen of the United States before: the. passage. of this amendment, whose. hus: 


_ band shall have been a native-born citizen and.a member of the military or 


” naval forees of the: United States during the World War,-and separated there- 


_ - from under honorable conditions ; if otherwise admissible, : ‘shall not be excluded : mike 
-. from admission into the United States. under section 3:.of the Immigration Act 
of 191%, unless she be excluded under the provisions of that section relating to | 





“ae 1 The act of. July. 3, 1930. (46 ‘Stat, 854), ‘provides. that ‘this section as ; amended ny that - ; 
E | act - shall not terminate citizenship acquired under such ‘section 4 before such. amendment.” a 
Pie ‘This section added by the Act of July 8; 1930- (46 Stat. oye 
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(a), Persons afflicted with a loathsome or. dangerous contagious disease, except > ae, 


ae: tuberculosis in any. form; : 


- (db). Polygamy ; — | ae ge 
(ce) Prostitutes, procurers, or other. like immoral per sons ; ; ae 7 


- (a). ‘Persons. convicted of crime: Provided; ‘That no such wife shall pe ae 


cluded because: of. offenses committed: during legal infancy, while a. minor under 7 


the age. of. twenty- one years, and for which. the sentences. imposed. were less” 


~ than three. months, and which. were: committed Saas than five: years previous. - os 


Z to the date of the passage of this amendment ;. 
: “-(e)’ Persons previously deported. 
“(£)) Contract. laborers: : 


| “That after admission to the United States she. shall be subject +0 all other 
a provisions of this.Act. 


Section 3 of the Act. of September 2 22, 1922, (42. Stat. 1021), prior: to ‘its ie é 


amendment. read as follows : 


‘Suc. 3.5 That a woman citizen of the United States Shall: not cease 6 be. ie = 
citizen of the United States: by reason. of: her’ marriage after. the passage of this _ 
Act, unless she makes a: formal renunciation of her citizenship. before a. court 7 
having | jurisdiction over. naturalization of aliens: Provided, That any woman 


* citizen who. married an alien ineligible to citizenship shall. cease to. be. a citizen 


of the United States. If at. the termination. of the marital status she is a citizen ; 
of the United States. she shall. retain. her citizenship regar dless of her residence, | 
If during the continuance-of the marital status she resides continuously for two 


years. ina foreign state of which her ‘husband. is. a citizen. or subject, or for’ five 
years continuously. outside of the United - States, she shall thereafter be: subject 
to the same presumption as is a naturalized. citizen of the United. States under 
the second. paragraph of sec. 2 of the Act entitled “An Act in reference to the 
expatriation of -Gitizens : and their protection abroad,’ 9 approved March 2, 1907. 


Nothing: herein shall: be: construed. to repeal’ or ‘amend the provisions of. Revised | s 
Statutes. 1999 or of section 2 of the. ‘Bzpatrlation Act of 1907 with reference to eo 


expattiation. 


a ENTRIES, AND ) FILINGS on SWAMP LANDS—PRIOR _ INSTRUCTIONS ao 


_ SUPERSEDED. 
| Instructions 
-[Girealar No. 1246) 


| Deparracyr « OF THE ‘Erentéx, | 
| GengraL LAND Orricz, ae 
| Washington, D. 0. pe toa #0, 1981. 


é ‘Rucisrers, ‘Ungrep Srares Tae OFFICES: 


By decision of the: department, dated F Febriazy 5 5, 1931. (6 53 I. D. Pas 





: 954), upon the. appeal of J. G. Hofmann, it was held: that the old . 
as circular of December 2, 1886 (5 L. D. 279), which permitted entries — 


i. ° The last three sentences of this section were repealed by the Act of July 8; 1930 (46. = 


aio Stat.. 854), and the sentence. preceding them was repealed. by the Act of March 3, 1931 . rh 


(46 Stat. 1511): . The first-mentioned. Act provided that. the repeal should. not “ Testore aa: 


cep lost. under such section 3 before such repeal, an 
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to be made i in contlict with pending swamp- land teietone = to 


the swamp- -land claim, had been Paper oded: by later regulations and 7 7 


- decisions. 
Pursuant to the said decision, the: ‘devarenent: cae date of Apel 


«by 1931, ordered: that. the following: rules: pies supersede all EOE i | 


4 instructions in conflict: herewith: - 
- 1. In those States where the adjudication of swamp-land claim | Is 
based on the evidence contained in the survey returns, applications 


adverse to the State for. lands. returned as swamp will ‘be. rejected & i 


unless accompanied bys a » showing ee the land is ess in 


-. character. 


2. In such ¢ case, the latin averse to the ‘State must be edppored : 
by a statement oF the. applicant under oath, corroborated by two 
_ witnesses, setting forth the basis of the claim and that at the date 


: - of the swamp-land: erant the land was not swamp: and overflowed 
and not rendered thereby unfit. for cultivation. In the absence of 


such* affidavit the application will be rejected. If properly’ sup- 
ported, the application will be received and suspended subject to a _ 
hearing to determine the swamp or non-swamp character of the — 
land,.the burden of proof being upon the non- swamp claimant, 
8. In those States where the: survey returns are not made the basis — 


for adjudication of the | swamp- -land selections, _ junior applications a 


for lands covered by swamp- -land. selections: -may be received and. 
suspended, if supported by: non-swamp. affidavits corroborated -by 
two witnesses, subject to hearing to. determine the character of ‘the 
land, whether swamp or non-swamp, and the burden, of: proof: will 
be upon the junior applicant. Likewise, the State, if a junior appli- 
cant, may be heard upon furnishing an affidavit corroborated. by two 
| witnesses alleging that the land. is. swamp in character within the. 
meaning of the. swamp- -land. grant, in which case the burden. of oe 
proof at the hearing will be upon the State. i 


4. Where hearings are ordered in any such cases, the usual rules. agi 


of practice governing contests will ve beet ead ge as herein other- a 
wise provided. © - : 
It will be useived: tat fs, ietrictione: ccnsrsets those con-. - 

- tained in: the circular of December 13, 1886 oy I. D. (279). ‘Govern a 
| yourself acorn ey | ee 

ae 6. & ‘Moone, Commissioner. a 


oe “DECISIONS OF THE DEPARTMENT OF THE INTERIOR | bce a =. 


‘ | ACCOUNTS FEES ‘WITH APPLICATIONS FOR SODIUM, POTASH, 


AND OTHER MINERAL LEASES: AND ‘FERMITS—CIROULAR NO. 
1004, AMENDED | 


- Iysrauorions s 
_[eireular No. 1251] 


| Deparrment OF THE Terror, ee 
Generar Lanp. Orrice, = 
Washington, D. ¢. eT 1931. 


Recrsters, coer Pee Tie Orrices: 


Circular No. 1004, dated May 2. 1925 (51. ion D. 138), is en ean 
scene ude to. include ‘fees on. applications for potash and sodium aig 


leases and. permits, and. to'read. as follows: 


Hereafter ‘fees paid with applications for permits, leases, or. » other rights andes ee rae 


the mineral. leasing act of ‘February 25, 1920° (41 Stat. 437 Ve under the amend-' 
ment) thereof. as to sodium, dated December 11, 1928. (45. Stat. 1019), or under: 
the potash leasing. act. of February. 7 1927 (44 Stat. 1057), shall not: be. applied. 
until receipt | of notice. from: this: office that the application. has. been - allowed. : 
Pending the allowance or: - rejection of. an. application, the fee. will be: held 
as Unearned - Moneys.’ ANT instructions inconsistent: herewith are hereby 
modified eae ae ; } : f : 
by hs : se a6 C Moons, Commissioner. | 
“Approved: | Bh See RS gg Cn Stace, See 
an J OHN: BH. peor | 
Assistant t Seoretary. 


- Devided May 2%, 1981 


: Hompsrnap Ewrry—Movmar Lanps—Morine Cratae—BoRven oF -Pnoor—Con-_ 


“The aipwanee: of a mineral | application for jand covered by. an 1 existing entry oe 


2) dg in disregard of: the mining regulations and as the burden. is on the 
| “mineral claimant to show the. mineral character Of the Jand, institution ot” 7 
: a. contest by. the. homestead. entryman is not. necessary. 4. 


| Homesticap ‘Eyrey—Mrnine_ Crart—Apvanss Procespines—Hnnon—Lwreevan a ee. 


TION, 


"Where ‘adverse. proceedings. have: ‘been: brought avast, a “homestead ntee ¥ 


| charging that the land is covered by. valid. and: existing mining claims, the. 


: : - miner al. claimant. whose entry for. such claims has. erroneously. been. os ee 
Ss allowed over the existing homestead entry should be permitted to.intervene 


a in the. proceeding Ss. and,. _should the charges be. proved. and the. homestead =° 


o entry. canceled, the. invalidating cause of the. mineral entry is “thereby 3: eet 


: ae Temoved. and ‘It: will be permitted to stand. 
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ze Howie, Assistant Sonim 


2 OM March 10, 1926, ‘Walter 2 Bina cae ‘horiéstoad en 
Coeur d’Alene 012602, “ander. section 2289, Revised Statutes, for the ~~ 


7 NWY, SW, Sec. 1, Ely SEY, NW1,, SEY, Sec. 9, T. 86 N., R. 5B, 


- BS M. On aS une 18, 1929, the entry was canceled: on relinguishment. a 7 
to the extent of its conflict’ with the. Ajax, Ajax No. 1, and Ajax 


ij ‘ Fraction lodes. On July 2, 1929, adverse oe were ane tee _ | 


| against the entry charging — ae 


“That. the homestead. entry is partly covered by valid subsisting mining claims ds 3 EF 
_ known as the Dream and Dream Extension. lodes._ Marea cane | A, Pe we, 


These proceeding s are still pending = | Mose 
On April 14, 1930, the. local. office caer cnineeal: canoes | 
| 013209 filed by Fred Forsman. for the Dream and. Dream. Extension 


nA : | - lodes, the dates of the location thereof being stated respectively as = 
ae August 22, 1918, and J une 4 1926, Mineral onity, was. allowed J une 


co 19380. . . 
| On June , 30, 1930, ie heniestend Caiiant filed. Accs to con. 


a test the mineral entry alleging that the land within the lode locations 


‘was not mineral in character and requested that such contest be sub- 

7 stituted for the prior adverse proceedings. On ‘August 6, 1980, the _ 
- mineral claimant filed a denial of such allegation and maquested dis- 

 mnissal of the contest. By decision of September 9, 1930, the Commis- 


. sioner of the General Land Office rejected the application. to contest. Ping® 


‘The grounds assigned for rejection were, briefly stated: (1) that ib 


is the duty of his office to see that only nonmineral lands pass to — 


_ patent under section 2289, Revised Statutes, and (2) that a judge- 


ment as to the character af the land 1 in the private contest proceeding _ 
would not bind the Government. The homestead claimant. has 
appealed. | 


The orcs of che sabdeguenst mon a plicatenl fon land cov- - 


- ered by an existing homestead entry was in disregard of paragraph _ 


Ad of the Mining Regulations. (See 49 L. D. 70, Lida Mining and - 


: Milling Co. 29 L. D. 279.). The material. facts in the case last cited ~ 


are the same as those in the instant case, and the following quoted a 


| excerpts from that. aa are applicable and should eer the 


instant. case (p. 280) : 


It is apparent that the mineral ane to fie extent that it dounides with “the oe a 


existing prior. homestead entry of Mrs, Jolingon, was erroneously allowed by 


Bae ASK . the local officers. The - application for mineral patent ‘should either. -haye | 
been rejected. to. the: extent of such conflict, or notice ‘should have been given — 


to the homestead entrywoman for the purpose of affording her an. opportunity (ee Me 


* to be heard. Her’ entry, existing of record at the. date of the application for | 


mineral patent, was” ‘notice: to. the world of a: prior ‘record appropriation and: a 
segregation of the land in. controversy; and no further entry thereof could | be _ as 


- aio allowed while her wae. still existed’ of record. 
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- Even. it it be’ true, as now alleged, that. b the. conflicting mining claim was low a ss, 2 
cated. prior. to the ‘homestead entry, it. is nevertheless’ equally. true. that. the — ie oe 
~ homestead entry was regularly” allowed, in the ‘absence of. any claim. of record 

in the local office at the time, as to any portion of the tract so. entered. With 


the application: to. make homestead entry was ‘filed the usual. “non-mineral 


ie affidavit, ‘declaring that. the land contained no) mineral,’ and that “no portion» ne 
thereof was claimed for mining purposes, thus: ‘establishing: prima ‘facie the — oa 


“on-mineral ‘character of the: land. covered by. the. homestead entry. , 
~The certificate: of location of: the mining claim is: not, of. itself, evidence. of: 


the mineral character of the land. (Magruder vv. Oregon and California R. Re He 
> ©o., 28 L. D., 174.) Neither can the tract in conflict be assumed to be mineral 


- because it is. situated in a mineral belt and mulntne district and is adjacent to. 


-. numerous mining claims. 


a it is manifest from the state of ‘che record. that | a hedring ‘should be. had. fee a 


7 the. purpose of. determining the character of the ground claimed by the mineral. : 


applicant in conflict with the prior existing homestead entry of Mrs. J ohnson— ee 
that is, whether the same. is more. valuable for: agricultural or: mineral pur- 


‘ - poses—and You, will . accordingly direct that. such. ‘hearing. be had, with notice | 
- 3 to. all parties. . Hooper v. Ferguson. (2 L. D, 712). 2 Raft ae 
The. -burden. of proof at such. hearing: will rest upon the ‘tineial: ‘apoieune te 


| who is.in the position of one _ contesinE a. Dior: cee of. record: ‘apparently: - 


ue regularly allowed. . 


The decision. of : your ‘office. is. accordingly 1 modified. “ALL further proceedings: iN 


upon: either. of. the entires, as to the. ground in conflict. between them, will. be 


‘Suspended. to await the. final determination of the question 1 Tn issue. at. the 
. hearings: her eby. or dered. | ie } 


“Accordingly. it is Held that i nerd: damanta in ale case. ee : 


| but the status of a contestant. carrying the burden. of. proving the fey. 


Pa mineral character of the land within his locations. There is no neces- . ae 
Oe te sity for. the homestead claimant to institute contest to. protect his / 


a entry from cancellation. fo 
The mineral claimant should be: Seal to! exercise 6 his right of | 


| challenging the validity of the homestead entry, and not be bound 


by an adjudication as to the character of the land in a proceeding to > 


- which he is not given opportunity to become a party. He accord-. 


- ingly should. be given notice to appear and intervene in the. adverse - 


ix proceedings. pending. « ‘Should. the charge preferred therein be: held: 


hereafter to be proven and the homestead’ entry canceled to the extent me ce 


_ of the locations involved; the invalidating cause of the mineral entry | 


will be removed, and it will; though erroneously allowed; be permit- 7 a . 


ted to stand in acoordndcs with long-settled rules. 17 eyers: vy. Smith 


(8. De D. 526) 5 ‘Owen D. Downey (6 L. D. 28); Schrotberger ve Apes : a 
mold (6 LD. 425)+ Thomas v. Spence (12 L. D. 639) ; Faull v. Lew 


ington Townsite: (15: LD. 389) ; Cole v: Northern Pacifie R: Ry Co. : 
ae Te D8; 19); Adams et al. Vi Polglase et -al. (32 L. D. 417). 
AS herein encase’ the Commissioner's Ss ‘decision is ic 


- Armes 7 i 
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. AINSWORTH. COPPER COMPANY. Vv. BEX 
| | Decided June 2 oy: 108 


| Srock-Rarsrne Homms1map—ApprrcatroN—-Aemavir—MiniNa Crarm—Apvarse a 

| _ CLaIm—Ocourancy—Burpen OF: Proor—Hvipmncn. be. ae oo ee ce 
An oath in support of a stock-raising homestead application alleging ‘that no. . 
- part ‘of. the land applied for. is: claimed, -occupied | or. being worked : under | 
= the mining. laws, or occupied or. appropriated. under. any . other public land 
— law except by. the. claimant - himself, ‘establishes a prima facie case that 7 


es the. land was unoccupied and unappropriated, and where the entry was _ 


3 } | -regularly allowed. the burden. of. proof is upon a mineral claimant asserting . 
' a right under the mining laws to establish by extrinsic evidence: the 
598 illegality of ‘the entry. _ ny er eee Mes Tin ns, a res 
Srock-Rarsine | Homosrmap—Contmst—Miverat, ‘Lanps—Mrnixe (Chara—Ap- : 4 
VERSE CLAIM—EVIDENCH.. _ aa ee eee ae. 
In a contest by a mining claimant against a ners sowed: stock-raising . 
_ homestead entry,. illegality of the: entry. is not proved by merely establish- | 
‘ing that the land is mineral in character, but it must be shown that there _ 
existed either a prior. per fected: location under the mining law, or a mining’ 
location, though not perfected by discovery, yet. in the actual ° ‘ossession of 
the. locator who is diligently engaged in. the search for mineral. 
Mining Ciarm—Possmsstos—Locarion™ Caurnercate—Conrust—EvipEnce, 
“Where the. right _ of. possession to a. ‘mining ‘claim is founded. upon. an alleged. 
compliance with the law. relating.to-a valid location. all the necessary steps, 
aside from the making and recording of the location certificate, must, — 
_ when: contested, be established: by proof. outside of such. certificate. : 
| MINING Crarm—Location: CurTrErcats—Drscovery—EVvipEncn, . 
The date of. discovery given in the recorded. certificate of location. is ‘hot evi- 
. dence of the fact of. ‘discovery of mineral: in a mining claim, and if cou: 
_ troverted must be proved independently of the recital in the. certificate. 
oe MINING Crarm—StooK-Ratsine. HomusTaaD—Possussion. ies < 
A. valid mining claim. to which the owner: has a vested right of : ezeltisives: 
: possession under the mining law is not ; Subject to eared under the stock- 
= ‘raising homestead act. : : A” ae . 


% Epwanps, Assistant Secretary: 


: John. Henry» Bex has appealed” Sone a Aecsioo of the: fone 3 
i missioner of the General Land Office dated February 14, 1931, hold- 
ing for cancellation his. stock- -raising homestead entry, SPhosnie 

063430, made June 18, 1928, for jand in Ts. 16 and 8, 'R. 3 E, 


: : _ G. & Ss. R. M., containing 640 acres. 


The Ainsworth Copper. Company. on May 8, 1929, anstitited: a 


 gontest. against the entry, alleging a superior right. a the land by : 


ay virtue of subsisting and. valid. lode mining locations all made Prior. ee 


“Genes adduced: at a eee ae the parties the: local register i 
held that. the entryman had totally failed to show the invalidity _ 
: of the ‘alleged locations and. Atherefare) that: his hepae should. / 
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= efeasis “he. ‘Cammiaschee held. that it was’ : shown’ by. a uaa eee 


oe "preponderance of evidence that the lands embraced. within the entry ae 


were “practically. entirely. covered by the aforesaid: lode. mining e ae 


a -Jdlaims,. shown to have been valid and subsisting at the time the | Ras 


| entry was applied for.” 


~The register did. rick: state a sound: ae. as ‘the. Snauaee. ‘thaé. — 


: 7 = the entry. should be canceled... ‘The: entryman. made oath in ‘support 2 | . nee 
of -his. application ‘ “ that. no part of said land is claimed, occupied oe BS ee? 


or being worked under. the 3 mining laws; that said. land is unoccupied an ee 
and. ‘unappropriated by any person. claiming same under the public 
land laws other than myself”, thus establishing prima facie, that 
_ the land was unoccupied and unappropriated under the mining or 
__ other. public land: laws—a, necessary prerequisite to the allowance of =. 
his entry: under the stock-raising homestead law. The entry being aoe ee 
regularly allowed, the burden of proof was upon the mineral claim- = 
ant at a hearing | between him and. the entryman to establish. by ce 
extrinsic evidence the illegality of the entry. Me agruder: Ve Oregon a 
and. California Railroad Company (28 L. D. 174); Elda: Mining and 2G, 
Milling Company (29: L. D. 279); Harkerader v. Goldstein (381 L. De 
87; 93). It is necessary ‘tlien to examine the: record to ascertain — 


7 whether this was done’ by the mineral claimant. “Megality ‘of the 
stock- raising entry, is not. shown. by merely establishing that the land 
is mineral: in character, all minerals being. reserved . by. the act. under 
which it is made. In OUnated States v. Hurliman. (51 L..D. 258), 
wherein was considered the conflicting claims of. stock-raising - and 


~~ mineral claimants to the same. land, it’ ‘was held that. at: the. date. of 7 


the inception of the stock- raising entry, there must exist either a. 


prior perfected | Jocation. under the mining law, or a- mining location 4 


‘though not. perfected by discovery in the ele possession.-of the. 


locator who is diligently engaged in the search for mineral, to war- - | 
rant cancellation of the entry to the extent so claimed to. be’ located 2 api! 


or possessed. 


Neither. of thése. ‘Condens being noe to ie no ‘part. ioe the... 


i. land can be deemed. to: be claimed, occupied or as being. worked: under: 


. the mining law. With veeperk to perfected mining locations, ‘it Was: is — - a 


. said i in the & urliman Case (p- 262)— ven 


| ‘The acts of. Congress prescribed aes and only two prerequisites te the. dali’ ~ ; Bethe 
in a competent locator. of a. complete possessory title to a: lode. Inining claim. 


on They-are the discovery upon unappropriated public land, within the limits OL 3a: ae 


_ the. claim-of.a. mineral- bearing lode and: the. distinct markings of: the boundaries sce as rc 

a. of the claim: so- that: they can. be. readily’ traced: No appr opriation. of: the: land- ree? 

J ds: made until these. requirements are fulfilled. - Brivin ve. ‘Perago. (93: Fed. 608, oe peg ee 
611); Nevada Sierra Oil Co: v. Home oit Company. (98 Fed. 673, 677). i 


_ After careful review of the record and. evidence i in the instant eee oo 


as - the department i is unable to find competent and satisfactory evidence _ 7 
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ar in behalf. of the eee élaimant supporting the eonclusion: of ee ~ 


Commissioner that the land was practically covered by valid and 


- subsisting claims. at the time of entry )C or r that pe ee thereof was ar 


go covered. eae a 
The contestant iritrodticed erhhe es of 37 ise rane : depicted one 


ae _ on amap filed as in conflict with the homestead entry. These certifi: — 


on cates bear dates of discovery. and. location long prior to the date of i - 


- the homestead entry. No evidence was offered by contestant, how- 


; ever, independent. of the recitals. in. these certificates’ of ‘the monu- Se | 


menting of the ground, or other acts: of location, and: the. evidence. OL. 


. discovery prior to the entry upon individual claims was obviously 


incompetent, inasmuch as it definitely appears,that the three mining — ; 


- engineers, namely, Beauchamp, Hemphill. and Welton, who assumed 
_to express an opinion as to such cael over een. were 
never on the land until 1929, : as . 4 


““Wiiere the right of ‘possession ‘is founded. ‘upon an alleged ‘compliance with 
the’ law relating to. a valid location, all the’ ‘necessary steps, aside from the 
making’ and: recording of ° the location certificate, must, when contested, be. 
established by proof outside of. such certificate. “The record: of the certificate. is. | 
proof itself of its own performance | as.one of* such | ‘Steps, and in Peeulen on 
| generally. speaking, the last step. in: perfecting the location. : 

- While many of the. States | require | the date of the discovery, ‘to. be Heated in’ 
the recor ded. certificate, this would not be evidence of, the fact. of discovery. oe 
A discovery. once ‘proved, ‘such. a record: would, prima facie, fix the ‘date. © Dis- 
covery is the most: important: of all the acts required in. ‘the proceedings: eulmi- 
Hating in a. perfected location. . ‘But it is not a matter of record,. but’ in POS, . 
| and if. contr overted. must be proved independently of. the recital in the. certifi- 
cate, It is the foundation of the right without. which all other acts. are idle 


and superfluous. With the exception of. three ‘States (Idaho, Montana and. 4 . 


Oregon), ‘the certificate is executed with no solemnity. It is neither acknowl- 
. edged. nor Sworn: to. It isa. mere ex parte, self-serving declaration on his own 
: behalf of the party ele ‘interested. The same. may . be ‘said of. marking : oe ; 
"boundaries. CTs. “Ce mete at eae Oe, epee: the ee eee ee f+ de ee 
The real purpose of the record is. to operate as. constructive notice. of the fact 


of an asserted claim. and its extent. When the locator’ 3. right is. challenged, he a 
should be. compelled to: establish ‘by proof outside of the certificate. all the. Pe) 


7 ~ essential facts, . without. the- existence. of which: the. certificate . possesses no- oe 


potential validity. ‘These. facts once proved,. the recorded. certificate: may be = 


considered as prima facie evidence: of such other facts as are required to be. or 


stated therein, which is, of: course, subject. to. contradiction. Lindley on r Mines, : 
section 392, and. departmental and other: cases: there cited. | = 


The contestant offered uncontradicted evidence of the finding aa 


% sampling subsequent to the entry of. minerals i in lodes.in place on-ten aoe 


of the claims, and over obj ection offered unauthenticated papers pur- 


ve porting to be assays of such samples showing substantial values in 


‘e ls ane: copDeS also et eo tock peated | - have been. taken. ae 
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: from nine: aiothior: ‘lniinis, -erithiout testimony as te their: ontene or. sig: 
coe nificance as proof of discovery upon the claims from which they were. 
oe taken; also estimates that in times. past, without specification of 
wi”, tme;: there had: been. expended $188,000.in mining development and. 
ae equipment and.as.a.result thereof ore to:the value of $75,000. had 
been removed. from the: land, and ‘that. in 1926 and 1927, contestant’s — 
& __ lessee had. shipped 10. or: 12 carloads of ore to a smelter from. the 
| property. Unsigned. papers were offered. purporting to be the re- 


ae turns in. mineral value of the shipments. Not: only was.evidence. of ay 


_ prior discovery. lacking, but also definite evidence from which the — 
re department. could determine that there was any actual occupation of» 
the premises for mining «purposes at or about the time the entry was. 


co made, testimony being offered however that the annual assessment _ LS oo 


ae work ‘had been kept up.. 


~The entryman. dalled ‘is a. swittiess: for. contestant: testified to the . ee 


pane effect that he had applied. for the land upon: the belief resting: upon 
ae legal advice. that a stock: -raising. entry. could be made covering’ sub: — 
_ sisting mining « claims; that he had knowledge of the fact that there - 

es were dumps, shafts, buildings and works of a mining. nature on the — 
land at: the time. he filed ;. that: while he did not know the land was - 


ie occupied when he filed, he had seen men about on the premises in the : — 


years 1928 and 1929, ond: knew it was occupied; that he was working 
in mines to make a living: but-had never seen any mines on the sur- | 

-. face of the ground and it has no mineral value as he had ever seen. 

' It also appears the. entryman has a. home valued at $150 on the 

ee Omega claim, and has made it his place of residence with his family 

-* since. ‘December, 1928, and: that he Ss a few livestock | on the: 
a8 be entry. meee 

While. the. evidengs: of the euraction: and shipment ot ores ican, 


_ 2 the. land prior. to the entry tends to show there were discoveries on 2 ee - 
pos. « SOmRe: part of it, nevertheless, in the absence of evidence, specifying - . : 


a from what ulaim: or claims it came, the department. i is. ‘unable to. pro-— : 
--.- nounce judgment. as to which claims are valid. Manifestly_ such evi- - 


dence creates no presumption | of discovery. on every | one of the claims a 


: : _ involved in the contest. Likewise the evidence is insufficient’ and in- 
a oh definite as ‘to’ what. claims, if any, the contestant or those dlaiining 
under. it, were in actual. possession diligently engaged in the search . 


a - for. ineral at the date of the inception. of the stock-raising entry so of Be ~ 


as to. justify: cancellation aaa as . tor ae art cae on sa, 

a ground.» io oe : : 

se 2 rhe aeoacGnete isy however, ‘satibfied: from. the eideriee: that che 

Se entryman, from. visible. conditions. on. the ground affording . notice, . 

Paes did not pursue. thei inquiry. far r enough 1 as to: ‘the existence ve aac 
+ 18607—82—vor. 5825 : ae: eg Gat aC cbt ee 
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ee rights: in: ae ‘initieral evar. and the latter. las: howe sufficient. 
~ equities which entitle him. to a further: opportunity t to p propery: els 
| lish to. what extent he has. superior rights... 5. ; 
‘There is no- merit in the contention of the eee S atboriey, to 
ter effect that the stock: raising: homestead ‘act. permits entry there- 
‘under of land within a valid mining claim to which, under the muning | 


— Jaw, the owner thereof has a vested right of. exclusive ‘possession. Ee 
_» A further hearing is therefore ordered between the parties in 2 
which the mineral claimant. is given. opportunity to. offer evidence Pass 

showing as-to each individual location to which it: asserts title, that 
‘there was a proper location and sufficient discovery: prior to the 


~ homestead entry, or that the contestant or those claiming under the 


~ location. were in: actual pein, thereof Booking: ae at. pices nee 


time. | 
- Evidence on nia inmaterial dacs as to how little or how ice 


ig land is valuable for grazing which unduly burdens the present _ 8 


| ‘record should be excluded. . In accordance: with the views above. ex- 


pressed, the: Commissioner’ Ss decision. is reversed, and the case pax - 


. manded for further evidence as. herein above directed. - 


| Reversed and Remanded. ee 


| UNIT OPERATION @ OF OIL AND GAS PERMITS AND LEASES 8 UNDER 
| | ACT OF MARCH 4, 1931 0 | 


" Insreuctions . ee 


[Cirenlar No. 152) 


‘Duparrene OF THE LN TERIOR, 
| Generar Lanp OrFicE, | 
Washington, Dd. C., Sune oe 1981. 


: Ruorsrens, ee ‘Sic Lanp OFFIcEs: | 


_By the act ‘approved March 4, 1931. (46 Stat. 1528), sections 1" nif aoe 


a Dy of the act of F ebruary 25, 1990 (41 Stat. 437), as ; amended, were 


a amended and reenacted. to read as follows : oY 


hese Suc. At That. all unappropriated deposits of oil or “gas. , situated within ‘the: a.m 
known geologic structure of. a producing. oil or gas field and the unentered 7 
lands containing the same, not subject to preferential lease, . may. ‘be leased by | 


the Secretary of the Interior to-the highest responsible bidder by: ‘competitive. 7 - 
bidding under ‘general. regulations to. qualified apDlicants | in units reasonably 


‘compact. of not exceeding six hundred. and forty acres, such leases to be con-_ 


- ditioned. upon the payment by the lessee of such bonus as may be accepted and 


of such royalty as may be fixed in the lease, which shall not be less than 12% _ 

: per eentum in ‘amount or value of the production, and’ the payment in advance 

Of a. rental of not less than. $1. per acre’ ‘per annum. thereafter during the . 
i continuance of the lease, the. rental paid for any one : Fear, to be credited ‘ageinet 
the povalles as. ay accrue. for ek year, | 
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Lenses: shall be" for’ ‘a: period of: twenty. years. with: the: preferential dane in 


Ae the ‘lessee to! ‘renew thé: same for ‘successive periods. of ten: years upon. such - 
ie, reasonable terms and ‘conditions as may be: prescribed. by the: Secretary. of. the ae 
| department: having ‘jurisdiction’ ‘thereof; unless: otherwise provided by law: at a i | 
| the time of: the: expir ation. of: such periods: Provided, That any: lease heretoforé ee 
or hereafter issued under this act:that:has become the subject of a cooperative 


"a or unit plan of development or operation of a: single oil. or gas pool, or area,.or — | 


. other plan for the: conservation: of: the oil’ and™ gas of a single pool or area, — 


ae which plan has the: approval. of the Secretary of. the department or. departments. a 


having jurisdiction over. the: Government lands. included: in- ‘said plan. ag neces-_ | 


gary or convenient in the public interest, shall continue in force beyond | said - 


. ‘period of twenty. years until the termination: of such: plan: And. provided —_ wane 
further, That said. Secretary or Secretaries’shall report all leases: So. continued Peeks aN 
to Congress. a ae, beginning of its next. regular: ‘gession - after: the: date of such Bee 


| continuance. - : hots 
“Any. cooperative: or. unit: lane of. devdlopment or operation. ‘which. includes 3 
7 Aland owned: by. the United: States shall contain a provision whereby authority, 


limited. as. therein: provided, is vested in the Secretary of: the ‘department. or 


| departments haying jurisdiction over ‘such land to. alter or modify: from time to : 
time in his. discretion. the quantity and rate. of : ‘production. under: said. plan. P 
The. Secretary. of the Interior is authorized, whenever: he shall. deem guch action’ 
_ necessary or in. the: public interest, with the. consent of. lessee, by . order to. 
suspend. or modify the drilling or: producing requirements. of. any. oil: and: gas 


. Tease heretofore or. hereafter issued; and. no lease shall be deemed. to expire -by 


reason of the’ Suspension of production pursuant to any such order. «Whenever 
the average daily production: of any oil well shall not exceed ten. ‘barrels per day 
the Secretary. of the Interior is authorized to reduce the royalty on future 
- production when - in hig judgment the. well: can not be successfully operated 
upon the royalty fixed. in the lease, ‘The proven of this section shall ape 
to all oil and gas: leases. made under this act. Lae : 

Sr, 27. ‘That no. person, association, or corporation, er cone as. herein, pro- 
_. vided, shall take or hold coal, phosphate, or sodium leases or permits, during - 
the life. ‘of: such | leases or permits in. any. -one. State exceeding in aggregate — 
acreage, two thousand. five hundred and. sixty acres for each. of said Ininerals ; - 
no person, association,, or corporation. Shall take. or hold at one. time, oil or gas. 


leases or. permits: exceeding: in the aggregate, seven: thousand six hundred . and a 
eighty acres granted. hereunder-in any one State, and not more than two. thou- 


sand five. hundred and. sixty. acres. within. the geologic structure of the. same ~ 


f producing: oil. or gas. field; and no. person, association, or corporation | ‘shall. MEG: 68a 2, be 
or hold atone time-any interest or interests as a member of an association = 
: “or associations: or as a stockholder. ‘of a. corporation: or: corporations: holding. es 
Me ge lease or leases, permit or permits, under the provisions. hereof; which, together | 
with: the area-embraced in any direct. holding. of a lease or: leases, permit. Or | 


. permits, under this. act, or which, together with. any other. interest. or. interests, 


- asa member of an association or associations or as a. stockholder. of a corpora- i 
tion or. corporations holding a. lease or leases, permit or. permits, under the.” 


provisions | hereof for: any . kind ‘ of -mineral. leases hereunder, ' exceeds in: the 


.. aggregate an. amount’ equivalent: to the Inaximum ‘number of. acres of: the re- md 


spective. kinds of. minerals: allowed to any. one lessee or permittee under. this: 

a 7 act. Any interests, held: in violation: of this. act shall be forfeited. to the United 
= States by. appropriate proceedings instituted by. the Attorney General for that $e 

o purpose in-the United States district court for:the district in which the prop- 


| erty, or some part thereof, is located, except: that any ownership or interest . S, 


s 
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o forbidden in this: act. which mliay: be acquired by ‘descent, “will, judgment, ees : 
decree may. be held for two years and not longer after its. acquisition : Provided, _: 

- “That nothing herein contained Shall be construed to: limit: sections. 18, 18a, 19, 7 

and 22 or to prevent. any number of lessees under the provisions of. this. act from | 

| combining their. several interests: SO. far as: may. be. necessary for the purposes 


- of constructing and carrying on the business of a refinery, or of establishing 


and constructing as a common earrier a pipe line or lines of. railroads to be 
operated and used by them jointly, in the transportation of oil from their 
several wells, or from thé wells of other lessees under this act, or the trans~_ 


 . portation of coal or to increase the acreage which may be acquired or held 


. under section 17 of this act: Provided further, That any combination for such > 


_. purpose or purposes shall be subject to the approval of the Secretary of the 


; Interior on application to him for: permission to form the same: And provided 
further, That. for. the purpose of more properly conserving. the. natural resources _ 
of any. Single oi] or gas. pool or field, ‘permittees and lessees thereof and their — 


. oy epresentatives. may. unite with. each. other or jointly or separately with others 


| bie ‘collectively adopting - and) operating under .a cooperative Or: unit. plan of 
‘development or operation of said pool or field, whenever determined and certi- 
‘fied by the Secretary. of the Interior to be necessary -Or advisable. in the public. 
interest, and the Secretary. of the Interior is thereunto authorized: in hig discre- 
tion, with the consent. of the holders. of leases or permits involved,. to ‘establish, 


= ‘alter, change, or revoke. drilling, producing, and royalty. requirements of such 


leases or permits, ‘and to make. euch: regulations with reference to such leases 
‘and permits with like consent: on the part: of the lessee or lessees and permittees. 
in. connection | with. the. institution and - operation. of any: such - ‘cooperative .or - 
“unit plan. as he may. deem. necessary or proper to secure the proper’ protection 


of such public interest: And provided further, That. when.any permit has been 


. determined to be wholly or in part within the limits of a producing oil. or gas 
field which permit has been included, with the approval of the Secretary of the 
Interior, in a unit. “operating agreement or other plan under this act the Secre- 

tary of: the Interior may issue a lease for. the area of the permit so. included in, 
said plan without further proof of discovery : Pr ovided fur ther, ‘That. the secre- 

tary of the Interior is hereby authorized, on such conditions ag he may prescribe, 
to. approve operating, drilling, or development. contracts. made by one or. more | 


permittees or lessees in oil or gas leases or permits, with one.or. more persons, - 
_ agsociations, or corporations, whenever. in his discretion and regardless of. . 


- Qcreage limitations, provided for in this act, the conservation of natural: prod-- 


ucts. or. the public. convenience or. necessity may require. it or the. interests: of aS 
the United States may. ‘be best subserved thereby :: And pr ovided further, That 
except as herein provided, af ‘any. of the lands or ‘deposits: leased. ‘under: the ee 


provisions of. this’ act: shall be: subleased; trusteed, possessed, or controlled by. | 


- : ‘any device | ‘permanently, temporarily, directly, indirectly, tacitly, Or in any 


‘manner whatsoever, so that. they form a part of. or are in anywise. controlled 


—-. hy any combination in the. form of an unlawful trust, with. ‘consent. of: lessee, 
or form the subject of any contract or conspiracy. in. restraint of trade in the 


mining: or. selling of coal, phosphate, oil, oil shale; eas, or sodium entered into | 
by the lessee, or any agreement or understanding, written, verbal, or otherwise, a 
~~ to which such lessee” shall be a party, of which his or its output» is to. be or 

“become: the subject, to control the price or prices. thereof or of any holding of 


such lands by: any: individual, partnership, . association, - -corporation;. or. con- eu 


trol in excess of. the amounts. of lands: provided: in this act, the lease thereof ; 
shall be forfeited nee spprepE at court wrored tet ane provided further, 7 


. 
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Ss That nothing in ‘this: act shall be construed as affecting existing leases within i ice 
- thé borders of the Naval’ Petroleum Reserves or agreements. concerning opera- 
tions. thereunder. or. in. relation to the same, but the Secretary of the Navy dg. Oe, 
sah hereby authorized, with the consent of the President, to enter into. agreements. - ae 
| “such. as: those provided’ for herein, which agreements. shall. not, unless s expressed fee oe — fe 
4 ther ein, operate to extend the term of any lease affected thereby. . eee 

| 7 he. new legislation makes provision for cooperative or ‘unit deve ay 
opment of a single oil or gas field for the purpose of conserving: the 
natural resources thereof—when determined and certified tobe inthe = 

; public interest; authorizes approval of operating, drilling, or devel- i ee 

- opment contracts regardless of acreage limitations—when. required ; 

by the. conservation. of natural ‘products. or the public convenience - 
or necessity or when the interests of the United States may best be 

| subserved | thereby ;. and confirms ‘by. specific authorization - current _ 
| practice in the matter of suspension. or modification of the drilling. 
or producing requirements of outstanding oil and gas leases—when | 


deemed to be. necessary or in. the public: interest. Consent: of the 
holders of existing permits or. leases i 1s prescribed asa prerequisite to | 
modification of the terms. thereof. ‘With such consent, however, the . 


| Secretary of the Interior is authorized to establish, ‘alter, change, or 


revoke drilling, producing, and royalty requirements of leases or 
permits included in a. ‘cooperative or unit plan of development ‘or 


operation, to make such regulations with reference to such leases and. 
‘permits as he: may deem. necessary or proper. to. secure. the. ‘proper | 


protection. of the public interest; and. to suspend or. modify the drill- 
ing or. producing requirements "of. ‘leases though not. included. in’ a - 


cooperative or unit. plan. ~The act further authorizes issuance of. 
leases without. further proof of. discovery when any permit under’ AM a. 
approved unit. operating agreement Or other’ plan has’ been : deter- oe 
mined to be wholly. or in part. within the limits ofa producing oil or | ee 
gas. field; provides that. any. lease. that. has’ become . the ‘subject. of me eae 
an approved. cooperative. or unit. plan of development or Operation. OF: A e | 
~ other. approved plan for the conservation of the oil and gasof a. 
5 single pool or area shall continue in force at least. until the termina- ae 
Sas tion of such plan; and: requires that ‘cooperative or. ‘unit: plans ‘Of. 
an development or operation. shall vest authority, limited as.’ therein ie 
i provided, 1n- the’ Secretary: to alter or: modify from time to time the oo 
cs quantity and. rate of production. under said. plan. | 2. oo ee 


» (ay Any cooperative: or unit plan of. operation or. developrnent. of 


| a a single pool or field after. discovery. of oil or gas has been made 
fake “must, be by. agreement: of all the Government. lessees. and permittees" Se 
#35 OF ‘their’ representatives, and the owners or lessees of the lands in sop Pee 
_ private ownership, | or_ by ‘such. lessees, permittees and owners.or 
: their " Tepresentatives as vail give, effective control of E the production oe 
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of the pool or field. Such. an agreement must: contain: a provision. : 


te giving authority, limited as agreed. upon and: therein: fixed, to the- ee 


‘Secretary of the Interior to alter or’ ‘modify: from time to time the 
- quantity and rate of production under the’ plan. In general; exer- 


cise of authority. to modify. quantity and rate of production. willbe 


_ limited to. modification for the purpose of preventing waste, discour- 


| : caging: unreasonable prices, or. accomplishing other piece: deemed. - 


necessary in. the public interest. a 
| (2) Application for a Geter ination a iis Secretary ‘of the Th a 
7 terior | that a. cooperative or unit plan of development or operation of 

a pool or field is necessary or advisable i in the public interest, must ae 
be filed with the appropriate oil and gas supervisor, who will con- 


cae os sider the same and transmit it to the Director of the Geological Sur- a; 


’ : : vey with report and recommendations. The application should be : = 
in triplicate, and should. supply complete and detailed facts and a 
conditions which in the opinion of the applicants go to make the 


_ adoption. of the plan necessary and advisable in the conservation of zs 
: the natural resources of the field or ‘pool. ‘Maps. showing graph- 


Ou! 24 ically the boundaries of the area, proposed to be included in the 
plan,’ the geological | features on which the limits of the pool or field 
7. are. predicated, the location of the wells drilled, and. the status of the 

land: holdings in. the area, should be furnished: Any other data 


necessary to present. the: ‘complete, picture of the project should be. 


included. A. showing as'to all interests—record, operators and roy- - 


oe : | alty. interests—is desirable, as is ‘also the names of any. other than — ~ ta? 


ae the applicants who have indicated a purpose to. join in the unit. plan: tet, 
+. (83) Such a plan. may. be submitted by lessees, operators or others 

= hans substantial interests in the production. of the field for deter- 
mination. either before or after the interests therein have completed a wae 
an agreement. to unite ina cooperative or unit. plan of operation Ole 


development, but no such plan which involves Government permits - 


or leases will become operative until certified by the Secretary of the 2 y:. 


Interior as. provided i in the act, nor until the completed articles of 


| agreement, duly executed, have been. submitted to the Secretary and ae 


| formally approved by fae eae 


(4) The ‘provision. of section Ot, authorizing the. cary of thie ees 


Tatonor to. approve operating, drilling, or. development _ contracts | 
_ without. regard to acreage limitations is primarily intended to permit | 


: _ pipe-line companies or other operators to enter into contracts with - 
eB permittees and lessees in numbers sufficient to justify operations on. *) 
. a large scale for the discovery, development, pees, or. r trans- ; 


: portation of oil or gas and to finance the same. 


The contract submitted for approval under this provision ‘ihoald } 7 


| be a by.8 a statement ee all the interests s held 1 by the od 
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-, - eonitiantor in the field’ and the. proosed or agreed: plan: of. ates | 


S  * OF development. of the field..All the contracts held by the same~ i 


, of a contractor in the field should be submitted for approval at the same _ : 


. time, and full disclosure of the project made. There must be com- | Ee a 
a plete details furnished -in. order that. the Secretary of the Interior — 


may have facts to make a definite determination in accordance with - 


ec - the provisions: of the ‘act, ' and preseribe the. conditions: on oo - 


as approval of the contracts is made. > B Bookie cts: 
(5) Leases included in a plan approved by thie Setsdae of the ek 

| “Interior will automatically continue in force beyond the 20-year. ay 
period: for which issued until the termination of the’ plan... The | 


approval of. operating, drilling, or development. contracts. under. the 


_ provisions of section 27, does not. constitute an approval of a. plan’ for. : nee * < 
the conservation of the oil and: gas ofa single pool or area. within the | aa 
meaning of section. 17. The benefits of extension beyond the normal 


20-year period i is limited to leases which have been included in a field, 
pool, or areal plan for conservation of oil. and gas. consented to by 7 
effectively controlling interests of the field, pool, area, determined — 

and certified by the Secretary of the Tatevioy. to be necessary or 

advisable in the public. interest. and formally approved by. him as a 

plan for the conservation of oil and gas. 

(6) Where a permit: is wholly. or. In apart within: the limite of a 
pool or field included i inan approved: cooperative or unit: plan, a lease | 
may. be issued for such‘ area’ of the permit as-is: within the: limits of 
~ the pool or field without further proof of discovery. This: ‘provision — 
will result generally i in the granting of no further extension: of such’ 
permit: as to the lands in the pool or field, but: the ‘permittee will be. 


required.to apply for and hold. under lease. Such lease. will beatae 
royalty of 5 per cent. for not exceeding one- fourth. of the area of the — 


oe permit. within the. pool- or field. “The area: not. included j in the lease. .. . 


may be held under. and. subject to the terms. and conditions of the ee = 


| outstanding permit. 


(7) Sections 17 cn oT, as: nineidad ee nie affect e existing leases: fhe ae 
: oe petroleum reserves, but: the: Secretary of the Navy i is. author-— ne | 
. ized, with the consent of the Feesdent to. enter into agreements such eer tee 


7 ef as those promded, for i in the act. 


7 ae ee ao. a Pe 23 renee s 
See ee ee ee Ww. C ‘ia ss ae 
—_ | #4 "Acting Dinector, , Gedlegion, Survey: 
| Approved os | a 
open Ray Lyman Waser, 
| Secretary. 


xe c. ‘Moons, Commissioner. a 7: 
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_ APPLICATIONS BY INDIANS TO MAKE STOCK-RAISING HOME. 
a STEAD ENTRIES | - 


"Trarn UCTIONS 
“ [Circular No. 1258) 


| Derarrament OF. THE Tigvenion’ 
: . Genrrat Lanp Orricn, | 
“Wastgions D-G., June 6, 1931. 


‘Ruarsrans, U etic Srarns Lanp OFFices: 


On May 29, 1931, the Assistant. Secretary of ae Laterior te * i 
_ this office in respect to applications to sas stock-raising homestead » 55, 


entries by Indians, as follows: ~- 
. “This will refer to the: letter of - ‘your office forwarding: a ieleataen a 
from J ohn T. Murphy, Chief of Field. Division at Santa Fe, ‘New. 
Mexico, which reads as follows: _ | ee | = 
‘Large number Navajo. Indians. living’ oft reservation. on. "public land. desire 
. and. contemplate » making. stock raising . homesteads for. land. occupied . and 
unoccupied by them | under existing laws and. regulations. ‘Will it be eee 
for Indians to pay legal. fees. and commissions? - a a : : 

“A more. recent telegram from: Mr. J ‘Murphy Shows that. thane are 
two classes of persons who contemplate a stock 1 raising home- 
steads. on the public domain, viz: | ae ee oe 

(1) Those desiring to inake sntriea for: 640. acres eamdee ay 1s 
known. as the’ Tadian. Homestead: Act of aay 4, 1884 Btat,. 16; | 
96), as Indians and receive trust patents, and, 

(2) Those desiring to make entries. for 640 acres alee the ea 
raising homestead act of December 29, 1916 ou Stat. 862), 3 as citizens 
and receive fee patents.’. eo gf teem 
“ The act of J uly 4, 1884, supra, , provides mn - : oe pee 
Phat. such. Indians as may: now be located’ on. public’ lands: ¢ or as ‘may, tinder. | 
. the direction of the. Secretary of the Interior, or otherwise, hereafter, ‘so locate; . 


| may avail themselves of the provisions of the homestead laws: as fully and to 


au the same extent as may: now. be. done: by citizens of. the United States ; and. to 
| aid such. Indians in making selections of. homesteads and. the necessary . proofs: 7 


a at the proper land. offices, one thousand dollars, or so mtich thereof as may be — 


“necessary, is hereby appr opr iated ; but. no fees or commissions shall be charged 


| - on. account of said entries or. proofs. All patents therefor shall be of the legal = 
_ effect, and declare that the United States does and will hold the land: thus 


: entered for the period of twenty-five years, in. trust for the sole use.and benefit © 
. of the Indian by. whom such. eutry shall have been made, or, In case of his. 
' decease, of his widow and heirs accor ding to the Jaws of the State or. Territory 


a - where such: land is located, and that at the expir ation of said period the: United a 


Ree States will convey the. same by patent to said ‘Indian, or his. widow and heirs — 
as aforesaid, in fee, dischar ged of said. trust and free ot afl charge: or ineum- 


_ prance whatsoever. 


Aude 
=a. 
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8A fer setting out in your ‘lebter: that this iets as received: -vaaping ace 


oo “interpretations in your office; the opinion is. expressed. therein that 


said act. ‘should. be construed. to apply. to homestead ‘entries by: In- 


ea dians under the general, the: enlarged | or the stock raising. homestead ai . 


laws. It does not: seem that the. benefits of the act should be with- . 
held. from. the Indians because of. modifications | in: the Romecteat oe. 


~ laws subsequent to the passage of the act.’ 


“The act.of March 3,.1875 (18 Stat. 402, 490), contaihs: the fist is : foes 


: legislation extending the benefits of the: general homestead law. to ‘ Ge 
: ee Itis provided i in sections, 15 and'16 of said act—. _ ae 


“Ske. 15; ‘That. any. Indian born: in: the United States, who: is. the head of. a es 


i % family; or who has arrived: at the agé of. twenty-one: years, and. who. has: aban: hee 


a doned, or: “may: hereafter: abandon, ; his: tribal: -relations, shall, on: making satis Ese 
ae factory. proof, of, such abandonment, ‘under » rules. to-be prescribed. by. the Secre- 
: tary. ‘of the. Interior, be entitled to: the benefits of. the act entitled. “An. act. to. 


- secure homesteads to. actual. settlers on the: public domain,’ be approved. May. 


i twentieth, eighteen hundred and sixty-two, and the acts amendatory: thereto re 


... [italics supplied], except that the provisions of. the: eighth section of the said Se 


act. shall not-be held to. apply to: entries made under: this,act: Provided, ‘however, : 


That the title to lands acquired by any ‘Indian. by virtue’ ‘hereof. shall not be sub- rr 


: ject. to alienation . or: incumbrance, either by voluntary conveyance or. the 


judgment, decree, or order of any ‘court, and shall be and remain: imalienable a 


ae for a: period of five years: from the date of the patent: issued therefor: Provided, ‘ one 


That any such Indian shall be entitled to.his: distributive share of: all annuities, — Pg. 

. tribal funds, Jands, and other property, the same as. though he. had maintained. eens 

his. tribal relations; and any transfer, alienation, or incumbrance of any = | 
interest’ he may: hold or claim 1 by. reason of his. former tribal relations shell ei ae 


be void. 


SEc. 16. That in all. cases in which. indians have’ ‘heretofore: entéred publie ; fe | 
lands under, the homestead: Jaw, cand: have: proceeded. in: accordance: with: the ee 


 yegulations prescribed. by the. Commissioner: of the General-Land Office, -or. din 2" 


: ‘which. they. may. hereafter. be allowed to. so. enter. under. said regulations prior 


to the promulgation. ‘of: regulations. to. be established by the. Secretary of the. 3800s 

: Interior under the. fifteenth section of. this ‘act, and: in- which: the conditions. ee ae 

| prescribed: by law have been or. ‘may be complied with, the entries so. allowed = 
are hereby confirmed, ‘and patents shall’ be: issued: thereon; subject, however, to. 


~ the: restrictions and.’ ‘limitations. contained in. the: fifteenth. section: of. this act : 


* in regard to: alienation. and incumbrance.. 


“For quite. a long period the. act: of. 1884. was. -oonstrined: as. as bate =: oe 


: intended to amend or. supersede the act of 1875; among other things, — | 


a ‘that an- entryman under the act of 1875 who had not fully comphed oe 


with all- the: requirements of that act prior. to the act of 1884, might. : | : 
ae complete his. entry and receive patent. under the later act, which pro: Sa ae 
vides that the land shall be held in trust for 25 years. But the — 


ie ‘Supreme Court in the case of United. States Ye. Hemmer (241 | Ohare 


= 379), held that the act of 1884 did not repeal, ‘amend, nor modify © ; ; a . 
_ the provisions of the act of. 1875; that all of. the: provisions of the ero 
, two acts stand | together and remain in force; and that the act of 2 yo 
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as 1884 d did not have the effect to extend froth, 5. years to. 28 years aie 


restriction on. alienation of ‘the land: acquired, by an. Indian home- ee 


= 7 steader under the act of 1875. Be 72 
ae ‘However, as to policy it is clear fant the act of 1884. was. hae a —e 


e continuation of that established by the act of 1875; that is, to protect. 


‘the Indians against a hasty and. improvident alienation of theirlands, 


-~ both. acts relating to the same subject. Bearing this in mind, ‘the: eee 


eee : ‘provision in the act. of 187 5, ‘be entitled to the benefits of ine act | a 
ee entitled “An act to secure: homesteads to actual settlers on the. public oe 
~ domain,” approved May twentieth, eighteen hundred and. sixty-two, 


ee “ and the acts amendatory. thereof, italics. supplied], taken in-connec-. 
pace ve tion. with the. provisions of the act of 1884, would seem to support. the. Ups 
ro a position. of your office as follows: ‘Tt does not seem that .the: benefits. 


: of the act should be withheld from the Indians’ because. of modifica; ae 
a _ tions: in the homestead laws subsequent to ‘the passage. of the act? > 
- (1884.). Therefore, it is the view of the department that the persons 


above referred to as class 1 may be permitted to: make stock-raising — 


. homesteads under the act of July 4, 1884, as. Indians, and under the 


provisions of which they’ are to receive trust patents and be reli eved : 
trom the. payment of fees and commissions. : 
“As to class 2 of persons above referred to who. ‘dears to ‘make ‘ 
stock-raising homestead entries under the act ‘of 1916 as citizens and | 
receive fee patents, they must proceed as such as distinguished from 


Indians, subject to compliance with the conditions, qualifications, and = 


requirements of said. act a amended, including the cee of regu- 
lar. fees and commissions.’ | 
. Accordingly, when an. Teidian: eee an es i ae a 


= stook-raising homestead entry for vacant unreserved surveyed public | 


land, under the act, of July 4, 1884, without. payment of fee and — 
commissions, and. presents: a certificate from ‘the. Commissioner of — 
Indian Affairs that he is entitled as an. Indian to. make: entry under 


Sie the said act. of 1884, you will allow. the. entry; if all else appears.regu- 


- _ lar under the homestead laws, without requiring the payment of fee — 


and. commissions, and forward the same. with your aceular> returns 3 


co and. report the allowance. on. your. abstract of entries: bad ta 
If the Indian desires to make entry under the act of 1884, ‘but dei _ en 


: net present. the required certificate from: the Indian : Office,. “you will ¥ : 7 
| suspend the application: for a period: of 60 days, to allow the Indian 
 to‘procure the certificate. If not.filed within the time oe von tote SF 


a will reject the application. subject to the usual right of appeal. 


If the Indian. applicant applies to enter under | the stock- raising 4 


oa at as a citizen, paying the usual. fee and commissions, you will treat _ 
+ the anphieteine: precisely: ‘the same. as. applications. by citizens not = 


: ; Indians. 


C. C. Moons, Commissioner. | 
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| WALTER N. BUSH, HUGH ¢. Woon, ATTORNEY Iv FACT ON 
i _ REHEARING) | : 


es : Decided June 18, 1931 a | oe. Ue a 


a | Ponssr Liv Sereorton—Desmnr Lan —Raorsren—Jmsorowiox—Armmat-—Res Megs Som 


J UDICATA.- 


| aetion: of a. roeidier electing re for est Liew selection pecans Of: conflict, with Be 
| 7 a pending. desert- land. application, -when : the selection should. have peen Pe an a 
Eee merely suspended. ‘to. await final determi nation of. the latter, ‘becomes effe@s = ach 8 t> 
Jee oS tive: by acquiescence, and failure on: the part of the selector to appeal from. °°; \. : 
ee that: officer’s action’ making the rejection. final defeats all. rights: that eee eee My 


aoe might otherwise. have. secured had he phones further. a Bes oe 


; a Epwanns, Assistant Seoretary: Mie Bee ee Pe ae ee 
There. has beeri. filed be motion for: ‘rehearing the department’ - Re ue 


decision of April 6, 1931, in the above- entitled case. | ee 
~ Although the facts were quite fully set’ forth in the decision « com- i - 

: plained of, a brief review of them will here be made. 7 Mes 

Hugh C. Wood filed forest- lieu selection for the Et Swi, See, 4, 


| T. 2 Ss, R.31.E., M. D. M., California, and other lands, on July Le 


1980. The register rejected the selection list. as to. ‘aid EY Swi 
_ Sec. 4 for the reason that the land was included in a pending desert-. 

land application. After due service of notice of the rejection : no 
| appeal or other action in regard thereto. was taken and due publica- 


tion of the allowed selections was made. On October 13;: 1930, one: : 


of the. parties, in interest. wrote to the register that he. ‘wanited ‘addi - 


tional time. of 30° days to. select 80 acres in lieu of said Ey sw x 
Sec. 4.. He was advised by the register that an. amendatory selection ea 
for 80 acres could not be received because the papers in: the case 
had been forwarded to the General Land Office, but that there seemed 


to be no. reason ehy he should not file 2 a new selection for 80. cs 7 


| af he so ‘desired, pre a 
“By: decision ‘of. ‘December 16, 1930, ‘the Gomateciones of itis Gen! SF Pra 


< = eT Land Office directed that the. parties in interest be allowed 60 : ‘- ee 
days from notice in which to amend by including 80 acres in’ ‘place. a 


of the said E14 SW1/, Sec. 4 which had been eliminated by the rejec- a 


tion and failure to appeal. ‘It was algo stated that in the event Of ca ee 

7 - failure to amend or to. appeal within, the time allowed. the selection _ é,cee 
. would be’ considered : as it stood and the ¢ excess base of 80. acres would i. oe 

oo jie considered: as waived. Bae on Se oe 

| ‘On March 16, 1931, pasladst cotiidel for the patties i in tee filed cee 
an. appeal, “contending: that there was error of law in rejecting ee ee 


tas selection: in ‘part in place: of suspending the: same pending disposition peer 


— of the desert-land. application; and. that: there was error of law in | 


“ee ‘requiring that. ‘the entire base of selection be. exhausted within, a a . ee 


— | days o or rany’0 other specified period of time.. 
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Pee In the. decision’ complained of. the departiient’ toss es view pithat os 
Peg oh,” it was too late to raise any question regarding the rejection in so far | 


os as the segregative effect of the original selection was. concerned. It 


was conceded that the register erred in rejecting in place of suspend- Fe 
ing the. selection as to said 80 acres.. It was held that: there would be 
-- no waiver of base by failing to amend: or to file a new application = 
_ ~ within 60 days. - It was also stated (the former. desert land oa poe a a 
@ tion having been finally. rejected on March 20, 1931)— ee ae ae 


“ Should the. selector now desire to. apply for the said 80- acre. : tract; his applica- : : a 
| 4 tion would be. junior and subordinate to any. jntervening . -application. by an 


adverse claimant. In the absence of such intervening application, no reason 


a a is seen why amendment of. the selection may not be allowed 10. include that. tract. . a os 


The movent. calls. attention. to. the fact that. no application. to. fon, 


“amend or new application or ‘selection for the said 80 acres. can now | 


be filed. because. the records of the General Land Office show that by - : 


; Executive: order of October o, 1930, this land was withdrawn from - 
entry. for the purpose of. protecting the water supply: of the city. of 
Los Angeles; that on January 21, 1931, it was reserved from entry 
under the provisions of section 24 of the act of June 10, 1920. (41 
Stat. 1063), in connection. with Power. Project. No. 1060 upon the 

| application of Gilbert G. Humphrey ; and that by the act of March 
4, 1931 (46 Stat. 1530), the land was withdrawn from -settlement, 
locate filing, entry, or disposal under the land laws. of the United 


States. foe. the purpose of protecting. watersheds now or hereafter 


: supplying water to the city of Los Angeles a and other cities and towns | 
"in the State of California. - 
yee te is contended in. the motion hat the. fépister’s oe was in: 
7 ‘excess of his jurisdiction. and. was therefore void and of no effect even | 
in the absence of appeal therefrom; that the right of the selector — 


vested at the time of the selection, provided that the. desert- land ap-— a 


plication should be. rejected. and that all should be: found. regular; 


and that no act of the selector or failure of action on: his bart had ee 


| the effect. of divesting him of his equitable title to the land. 
| There | can be no. question: of the jurisdiction of the repister., in a 


oe : “Abe. case of Santa Fe Pacific Railroad Company (83, L. D. 161,. 163), - 
it was held that local land officers had the power. to reject. an ‘appli- 


~~ cation to select lands: under the exchange provisions of the act: of 


| 7 a June 4, 1897 (30 Stat. 36), where the lands covered thereby were not _ * it. 
es subject to such selection. because embraced within a pending 1 railroad ne 


| indemnity selection list. It was stated—_ aes 


The local officers are not mere perfunctory clerks, whose sole’ aug, ig ‘to a 2 ee 


_” eetve, register, and forward applications for public lands. They are local agents — oe 


of your office to see that the rules and regulations. for administration. of the aeea 


Mee Public lands ¢ are = complied: with, ane their ance and: impartial: attention. to. - Ae 7 


 aaity, greditly’ facilitates: the: “puistness ‘of your: “fice; ‘enabling. apbiteants: ‘more eae 


os speedily: to. transact. their: business by avoiding defects and irregularities which os 2 ae ree 

tend to confusion and. delay... Power to reject. an improper application is ine 

cident to their office under the laws for organization of the land department, = 
and needs not to pe conferred specially in: each set of instructions, under every. ee ae ao 
new act relating to disposals of’public lands, but is expressly provided for in) 


the circular of July.7, 1902 (31 L. D.. 372), governing selections under. the act. — 


- of June 4, 1897, in force at the time this repplication was ‘presented ¢ at the. local. a : - : : | - . 


ad 


had made the rejection final for want of appeal by the: selector that 


a became : a closed incident. In the case of McKernan Ve ye Biadly ae L. ‘D. a — 


| 494); the department held (sylabus)— e248 


The ‘failure. of a pre- emptor to appeal: from the rejection a a Ca 
statement defeats all rights. that might: have been. secured: thereunder by proper | 


_ diligence ; and. such failure te appeal is not. excused by the fact that the. Uble re 


to the land was erroneously believed to not be in: the United: States. . 


In support of the contention that. equitable title vested in: “the 


oo, Diss by the. mere filing of the selection. the. attorney. ‘cites the Rees 


. ahs ene should ‘not’ re rej ‘ected the estectiogs as ti thi acres - ve : : 
involved but should have:suspended'the same... But:when the. register = 


i ~ cases of: Payne ve Central Pacific A le: Company. (255 U. S. 228) oe 


: and Payne: v. New Mexico. (255 U. S. 367). But the department is not | 


| ; 2 impressed ‘by: the argument. The attorney. himself. virtually admits . : ‘ = 
Pe the. incorrectness. of his reasoning: when he at another point states— he ee ee 


“As a matter of fact, ‘even if the register. had. not rejected the. selection as: to oe - 7 7 
this tract, he would have had no right to include. it in- the published: notice, so we, kee 


i: as it was still included: in: ‘the. ‘pending deser t-land application of. Stur tevant. : 


-N O selection of the land: could be allowed. when it. was filed and of ee oe 
ae course no eqititable title. could vest: in the selector. ee ek 
‘The withdrawals which were made after the itor had: deruiectod ee 
‘ae . in the rejection and before any appeal was filed from the later. action _ 


5 of the: Commissioner; ‘especially the. withdrawal under ‘the act. of ae 


af June 10,1920, must be: considered 3 in the Hight: of an 1 intervening gvand ; 
a appropriation. Z an ee eg oP | 
| _ The motion. ‘for ‘Pehearing is. 


"WALTER N. BUSH, HUGH. ©. ‘woop, ATTORNEY IN FACT 


" Detition: eee of supervisory authority. ae the. beretary 3 ins 


°. _ departmental. decision. of June 18, 1981 (58 I. 2 895),.9 denied eo a 


‘ _ Assistant Secretary, Balwards, October 1 19, 1931, 


- Dri < Set 
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MINING CLAIM—PATENT PROCEEDINGS—REPUBLICATION oF Be ae 


NOTICE 


is “Instructions, ihtde: 20, 1981 | rea 


ar Mining. Crane Avsusraent TO ‘Stevey—Rerusrication. OF. Norsom 


Where in: ‘the adjustment of the. boundaries of placer: aims. to conform: to | 
legal subdivisions of the Government survey, the claims as.so adjusted — 


collectively. include land not described in the posted and. published Pees 32 


+ - of application for patent, republication must. be made. | 


e Assistant Guage Edwards to the Commissioner n of the » General we i 


Land Office: 


- Herewith I suits without: oneovals your ‘letter 1082021 ae E * EM, octre. 
pee pertaining to. applications for patents to oil ‘shale claims, Denver | 
040182, 041633, 040514. In. effect, this. letter. advises the claimants - 


~ that sphere the: department. consents to an adjustment: of the bound- 
aries of the placers to conform to legal subdivisions, and the placers. 
as so adjusted. collectively include land not described in. the posted. 
and published ‘notice of application for patent, the entry, may be 

amended to the adjusted: desu rn and Ee issued pecandie | 
without: republication. — er - 

~The strip of land: in ‘this’ case. added ia the ind as described In 

the said notice, may be insignificant in value and extent; the prob: 
ability of the existence of any one entitled to. adverse the ap plicaicn: 
may be remote, nevertheless, it is believed that the department. Has no | 
_ discretion under the mining law to waive a- departure from the prin- — 
_ ciple very clearly. embodied: therein that the land: which the depart- 
ment has. authority to ‘patent is identically that. which the world was | 


ie given notice in the posted and: published: notices. . 


+ In Silver. King. Coalition. Mines . Company: v. Conting g Mining | 
aaa Company: (255 US. 151, 162), the. Court said— eee. | 


oe 7 pee * The: notice. is. jurisdictional, “EL Paso Brick: Co: We. “McKnight, on - ts ‘, 
~ U.S. 250, 259. Obviously. therefore a. patent: cal convey. only the claim as;to 


+ which notice has been given. A notice of an application for a. patent of land ~ 7 


a determined by monuments cannot give priority . toa junior location, such as. i 


are was that of the Conkling Mining Company, in respect. of land outside the monu- i 


a meuts, to. which aijoiing:. claimants had. no notice that the Dent ee a - a 


ae : purport to extend. Dee | om ate, : | ” | ; ; 
: The fact’ that i in that: case’ Slodeg gail not ‘Blader’ > ‘were a involved Gos s 7 - 


- | ar militate against the principle announced. Likewise, the depart- : ty Pe 
-. ment has ruled that “Lands not included in the application for...” 


- patent, the published and posted. notice and other proceedings, can not = 


be embraced i in. 1 the: entry. ae Homan Placer Mining Claim Ce L. D. _— 


260). 


ao : lication j is eee ks under. the mining law and will be e required. 


I, cireretoee, iiggest’ a change i in your er setae that th . ‘- = 
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PAYMENT FOR DAMAGES TO PRIVATE PROPERTY RESULTING ee 
~. FROM CONSTRUCTION OF WORKS. ON FORT HALL INDIAN — Se 


-ERVATION IRRIGATION PROJECT © 
_ Opinion, July 10, 1981 


e Four Hart INDIAN Innteation: ‘Proseor—Daxtacus—Constavcrion: Cobra: 


7 a The damages referred . to in ‘the act of February 4, 1931, authorizing: ‘the: 
a construction of the Michaud division of the Fort Hall Indian Reservation | 


a - brrigation. project, are. the damages incident to the construction of irriga- 


os tion works and become a part of ‘the construction cost similar’ to’ the. = 
charges. for the purchase or. condemnation: of land Tequired for. flowage 
purposes. or for. canal rights of. way. ee. | = ba 


Four Hain INDIAN. IRRIGATION. Prosnot—Daxcacus—Srarures, 


The act of. February 4, 4931, authorizing: the: construction. of the. Michaud etree 


_ division. of the. Fort Hall Indian: Reservation: irrigation project, does. not 
~ supersede. the act. of February 90, 1929, with reference to. the payment: for 


damages, except that payment of specific damages enumerated in the’ former o eee 


act must: be made from the appropriation authorized. by ve act... as 


ae Damaces—Torrs—Orricers—Surrs AGAINST THE GoVERNMBNT, ae 


The Government can. not, ‘except with the consent of Congress, be sued toh : 
— the. torts, misconduct, misfeasance, | or. laches ‘of its” officers or. employees, | 


PUES Hable for Broperty taken or injured. by its. employees: for pale Ruan 


Zs TrR1Garion Prosnor—Dasacus.. 


‘The Government, ‘like a private: itvigator;’ ‘is. riot an insurer. against’ daminges a 


“resulting: from the: eonseucron: operation, or "maintenance of - irrigation i 
works. oe ae or oe os ad a; ne | 


: “Tmercation Prosuot—DasaGes—SECRBTARY < OF THE ; Inrerron—OFFICmRS. 


3 The Authority granted. to. the Secr etary: of the: Interior: by the act of. ‘February. ; : . i 
2.) 20, 1929, is sufficient to:permit that officer to liquidate by. agreement. and to. ~~ 


‘pay claims: for. damages caused to owners. of lands. or other private property 


ies a oe of any. kind. by. reason of the operations of the United States,. its officers or fae ae Tees 
ie employees, in the survey, | construction, , operation, or maintenance of ‘irriga- oe Whee 


se tion works. 


2 RIGHT OF Wax—Innrcatiow ‘Works —Damacns. nore | 
7 ~The Government may. allow. compensation for aenaee to crops and. improve- me. 2 
= - “ments: on lands within al right of way ‘reserved under: the act. of August. 30, 

1890; resulting from: the. construction of: irrigation: works, ‘but no; allowance: ee we 


a will be made: for: damage. t to the Jand, . 


a ‘Frxney, ‘Solistion:’ DAES pb ghee 


“You. [Secretary be the. Trterior]: have: Sibmittad ¢ ae me tor: opinion - 


: questions propounded by the Commissioner’ of Indian Affairs inthis : 


7 letter of Jt une e 24, 1931, to you. The questions are. ‘stated. as follows: 7 


a. Whether. or not ‘the act. of February 20, 1929 (45 Stat. 1252), is: ; applicable BHR Gye 


., ae the Fort Hail Indian. Reservation: project, ‘Tdaho, in view: of sections’ 2 and - 
= 19. of the act of Congress of Pebruary 4, 1981" ee ‘Stat. “1061, entioeas ete 
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ox ‘constiuetion sof ‘the ‘Michaud division. ot. ‘thie: Fort all. Indian. Reservation 


rs. project? ee er gree : 
oe kl Whether or aot ‘ander aiat provisions. of | ihe: gel of  Cotiereas of ‘February ee 
20, 1929 (45 Stat. 1252), the conditions under which these damages. resulted ate 


~ such as to create a legal liability on the: part of. the irrigation project. 


3. Does the act of February: 20, 1929, supra, make the Secretary of. the 
- Interior or other Government officials insurers of the water users of the Indian 
irrigation project so that payment for damages, even though | they. come ‘under te 


the class. damnum absque injuria, is. obligatory. on the Secretary. of the Interior 2 
* af. satisfactory agreements have been reached as. to the. amount ‘of damages 


r a sustained? 


The first: ‘question-  peopoanded ie no ablatien: to ae second: faa | 
third questions except that they all involve the authority given the | 
porary of the Interior’ to settle damage claims by-agreement.. © 
The act of Congress. authorizing the construction of the Michaud ; 

| ‘indon of the Fort, Hall Indian Reservation uae! project py O- | 

vides. i in section 2.as follows :, Re ee a 
‘The Michaud division shall beak its equitable share of the coe Of. the ee | 


: existing works and for the development of that. part of the water supply that _ 7 


will be used. on the lands of the Michaud division. Of the cost of the existing 


| system: $362 500. is hereby allocated - to the ‘Michaud division, as. ‘provided in: “ 


a section 3 hereof. in. consideration: of the share of the developed : water” supply 
. hereby’ allocated to that division’ and of its: share of. the existing works,’ The — 


said $362, 500 is. hereby authorized to be used in completing the distributary — 
system of the Fort Hall and Gibson divisions, including the. rebuilding: of - 


- the 'Tyhee. siphon ;. the completion of. storage. facilities, and the enlargement - 


es and. straightening of the Blackfoot River . ‘Channel, and including Poyment sgt 
of damages for the benefit: of the entire irrigation project. tee 


2 Prior’ to the enactment of this law the Fort Hall Indian irrigation a 
ts proj ject. had been under construction. for a number of years and there — | 
had been developed a’ large storage. damon the Blackfoot River — 


_ capable of storing 410,000 acre-feet of water to be used on land 25 | . 
- to 50 miles west of. the reservoir on the Snake River i in Idaho. “The © 


stored water on its way to the irrigated land passes down. the channel 


of the: ‘Blackfoot River for a distance of perhaps 40 miles. The | : 


stream. bed is tortuous and in the irrigation of lands ‘in. ‘the Fort — 


. Hall and Gibson units, -comprising.some 70,000 acres, it was dis- 

: ~ covered’ that: lands adjacent: to the Blackfoot River. were flooded on. 

-. certain occasions and damage was done to the property. .The stored | 

eo water. required for the Fort Hall and Gibson units and. also on the Btce 
~ . Michaud. division must. traverse the same. course down the ee 


A Oe River to the. irrigable | lands... aa i 
- ‘With this information. at. hana: lie pene set an in the | 


act. of Congress approved February 4, 1931, supra, provided. for _ 
| payment of damages due to the enlargement and straightening of 


the: Blackfoot. River. Channel for the benefit, of. the entire | ATHgation : es | 
oS et es | Pte He _ 
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ee The. damages. nefernad; to: in: 1 this: acti are ‘damages incident. 6. Sei a me 
| construction: of. irrigation works, The payment: is .for a: purpose eae es 


_simila. to that. made. in. tbe.  -urchake,.0 or condemnation of, land. pee ee 


oe . part a the. coénstraction. ont of. the: project: pes Be, Deo en, 
It is my ‘conclusion’ that the Michaud: Act does. not” iver n Dore a 


= this act of February 20, 1929, supra, except that’ payment of specific oe 


damages enumerated’ in, the Michaud Act must.be made from. the a ae 


? appropriation, made. pursuant. to the. authorization. of. such. act. 


Turning our attention: to: questions Nos. 2. and 3, it may be stated Bere 


7 ‘that these. questions: are. hypothetical. Ae reading Of the. files: ree oe 


records, however, . discloses: that: the. questions: are. based. upon” ie : : 
claims which arose in. 1929 due to: operation: and. ‘maintenance: OE. a Se 


oe the: Wapato. project, Washington. - Instead. of expounding the. law oe 


co reply to the questions submitted, I shall content myself by. show- im . _ 
ing what.action’ should be taken upon the claims that have been. — 


submitted. by -the: field. office. of. the: wr b ucaae to. the ee we 
. ecdaaemy of Indian: Affairs. : a ea 


The claims ree be listed as s follows: = 


shoe ‘Amount. , 
claimed ‘Contracted 


Henry pe a $150.00. $50.00 . - a 

H, By (erat ne elak Ue TRE 479, 00... 259.00 os io 
Jasper McDonald - fees: eee eee earn 500.00... 225,00 

J. Paueher 2! 100,00,"." 100.00 

“AL Z. Se ae ee 408.00 210050. 

OR Dears eee ee 20008" 2500-7 |, « 
_.. Lorhe and: Ralph Campbell_—-~——-—------- 968.00 402.50... 
ou W. Op. Kennedy. 2-2 BAB. 00) 162,00... 
sie Ws Meikle oe ie ee 2 oo ee 2,347.60. 500,00. 
a _ Thomas B. Mpumey 2 ee 52, 50: Oa 7 
“Gongdon: Orchards. RN : et 176. 00°. - 





9, 162. BOs: 


The. first: seven: “alatin4 are: ce oo pia coer a from a. ‘bréak: ai 


os in the: “Wapato: Canal on. April 26, 1929, alleged to:be due to-bur= 

"rowing animals. -The next two lane: arise froma break in Lateral 
No. -8 on: June 30, 1929, which choked: a: pipe drain, causing ‘the 
| water: to back up. and flood. certain’ crops belonging: to the claim- 


“ants. ~The‘ next’ claim is: for damages to trees on a right ‘of: way oS . 
taken’ by: the: United. States: which. was ‘reserved under the. act. Ole 4) oe 


es - August: 30,1890" (26 Stat. 3871, 891), and the: last claim arises’ from ea 


“+ the: ‘destruction: of bees,. beehives,’ and: other: equipment: caused by a _ 
. fire: which: escaped: from maintenance men while they were burning uae ee 


: ae ss weeds: on the. canal banks.” AML of these: ‘claims, except: the one for. i o 


a the: destruction. of: trees upon: the canal. Ben of ways roust! be: con . s : > 


/13607—32-—vor. 8 —26 £ 
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7 . “aaiea: in: ‘connection with the’ act of siccses 20, 1929 as a, eae 
- 1252), which i is quoted i tm foll-- 0 oe 


That the Secretary. of the Interior be, ‘and he: is “hereby, authorized to pay - 


| out. of ‘the: ‘funds - available for the: Indian’ irrigation. projects for ‘damages _ _ 


caused to owners of. lands. or" other’ private: property ‘of any kind by reason of i 


the. operations of the United States, its. officers ‘or ; employees, ‘in the. survey, 
construction, operation, - or maintenance of irrigation . works of ‘such projects — 


and which may be. compromised by. agreement between the. claimant and the a 


: Secretary of the Interior, or such officers as he may designate : ‘Provided, That — = ao 


A -the total of any such claims authorized ' to: be: settled as: herein: contemplated — nef es 


‘shall not exceed. 5 per. eentum of. the funds: available for. the prqdect andes : = 
~- which such daims arise during any one fiscal year. a gee ey ee 


This act is the: counterpart of similar. provisions eee in {Tne 7 


= - rior. Department. bills since 1915 for payment of damages due. to 


survey, construction, operation and maintenance under the: act e | 
June 17, 1902 (32. Stat. 388). are fe ae 
On the: recommendation: of - the Bureau of Reclatnation: the de- 
partment has issued regulations. covering the determination of facts 
and decision upon payment of claims arising under these laws which 
authorize the Secretary of the Interior. to pay damages providing 
_ he can agree with the claimant as. to the amount of eemae 3 which | 
shall be paid. Sie ik - 
Injuries. upon - which ae. Ae are abaeed, may ha’ dite to (a) 
_ actual negligence of Government employees or to (b). unavoidable 
causes. in. which the element of. negligence | does not appear. JA 
general rule of law is that, without the consent. given: in. some act 
of Congress, the Govornment 4 is not liable to be sued: for the torts, 
- misconduct, misfeasance, or laches of its officers or employees.- Bigby | 
vy. United ‘States: (188 U. S. 400). Another general rule ‘of law is 
_ that the Government is Table: for property| taken. or “injured by its 
vie - employees for public use. United States v. Lynah sa U. Ss 85) ; 2 


* Bothwell v. United. States (254 U. S. 231). — 
In addition to the two acts -above-referred:to. ie is. a. -provision 

Soe, law authorizing the adjustment of ‘claims involving: negligence 
of not exceeding $1,000. Act approved December 28, 1922 (42 Stat. 
1066)... ‘These: acts relate. exclusively: to  daanagee: to property. and’ ee 
ee do’ not cover damages to persons: oS b> aa 


The degree of care and: watebtulieas: Gea taed. — employees: of a 


: 7 ihe United States should be. such that it may not: be said in any case — f - 
- that: negligence existed to such. an: extent that an-individual-would 


a have been liable under. like circumstances. . The’ courts have’ held” 


| generally. that. a private. Irrigator. is: liable. for damages. due:to - 
-. negligence or unskillfulness in’ the. construction or:in the operation 
| and maintenance of his: irrigation works. ; He must —— the: es i 
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in good repair and: is. liable: forall. denne eauised by -fgiluce: oe ee 


: do so.. He-is not an insurer: against damage without reference to 
ar 2 the: question of negligence, but is: liable only when. negligent. - ‘He - ae 


“must. prepare to. meet only such emergencies as: may reasonably. bas 2. 
_ expected to ‘arise. in the ‘course of nature. He. is not required tO 
prepare: for storms of such unusual violence ‘as to. surprise cautious 


"and reasonable: men. ‘If in the. actual operation of a canal. sudden 


and unexpected - damage results by reason of some hidden defects — 2 


~~ which could not reasonably ; have been foreseen; he would: not be. - 


liable. Sutliff vy: Sweetwater Water Co. (182 Cal. 84;.186 Pac. 766). 


on After discovery of the defect, however, and after reasonable oppor- i 
tunity to correct. it, if he Contes to:use the canal system his liabil- 
ity for subsequent: damages would be the same as if he had known ae 


of the defect at-the time of. construction. Tormey Vi" ‘Anderson-Cot- 
tonwood Irrigation ‘District (53: Cal. App. 559; 200. Pac. 814) — 
Howell v. Big Horn Basin Colonization Co. (14 Wyo. 14; 81 Pace. - 
785) 5 Watts » Nv. aes Bench Water Association (Mont.) (258 
Pac. 260). = 


The field: cotitate. in charge of the: Wapato mone. havé: cue a 


the benefit of well prepared briefs of the irrigation district. attorney. 

_ The only facts submitted in the case are those accumulated by the 
employees: of the Government. Two years have elapsed since these 
claims arose.» It is possible. that a Jury: would: decide that the claim- 

ants for damages: due ‘to. breaks in the canals: ‘and ‘to. the escaping 
fire were. entitled tor recover. in aueee would: Probably’ submit eo 
~ matter to a. jury. : 
A history of this ‘legislation; “anthotizing settlement a “damiapes. 


| “by contract’ is: well within: my personal. ‘knowledge. » . Congress. Was 
asked :to pass: the’. legislation in 1915 in: order that: ssmallclaims 


could: be: adjusted. “Experience. had: shown: that in the ordinary — ee 


a operation and. maintenance of an: ‘irrigation: project. injury would =. 
result: to: the property: of farmers on: the ‘project due: to unforseen eee oO, 


~- gause orto. carelessness: ‘and: negligence’ on the part of. Jaborers and 


‘4 subordinate: employees. ° -Until-the: enactment: of ‘the: first: legislation. : re - 


2 1915 there was no. authority vested:in the Secretary of. the Interior — ie a 
a to. consider: or: pay. any” ‘claim: which sounded in tort. ALL Of eae Phos 


a _ claims: outlined fall-in that:class. ’ se Ge ee 
AS very strict construction: ‘of the ] ae inighé panmit! ihe: ‘Gecrétary’ Bae 


at th: refuse to approve the payment of: any of the:claims:submitted. ~ | 


rer i There i 1s. evidence’ that: the section of the Wapato Canal’ where: the 


break occurred is subject. to damage by burrowing. animals. The - 


_ 2 records also. indicate that greatcare:had been exercised. by. men: on i peta 
3p ae projet: to overcome the natural conditions which made. carrying. ae 
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- of ae in. nthe canal a. dangerous operation. That en efforts ee : a 


been. reasonably ‘successful is evidenced: by. the fact that the. only soe 


oa 4 : claims. which have: ‘been area for: Deyanentie are those: sere in 7 
“2 a space of four days in. 1929. ct | 


“The: claim: for the: destruction. of. oo ae bechives itidicates that : 2. 


- : the: maintenance. men were engaged in their’ lawful operations of oe 


2 burning. the weeds on the canal banks.’ It has-been found. that 


this is the most efficient method. of. destroying the weeds and main- — 


an taining the: ditches so that. they will carry. the quantity: of water - : 


for which they ‘were designed. Reasonably prudent’ men in carry-— 


oo ing: on this work: might expect. that a sudden change of. wind would 


~ oecur, but this is a necessary risk incident to the work. The sudden . 


| cliange: of wind is an act of God, and: if the men were proceeding. 
with due care in the handling of the fire and the wind changed and _ 
_ the fire escaped, the damages. could be: liquidated by aS re : 
- between the Secretary of the Interior and ‘the claimant. , 

The actual settlement of the claims and. the: approval of: tive 
vouchers are administrative acts. However, in my opinion. the 
authority granted to the Secretary of the Initerior.by the act of Feb- 
 -Truary 20, 1929, big de is. sufficient to. ‘permit the. payment, of the 10 
claims submitted.- 

Turning my aifention, now ve ‘the payrient: for Giga to trees. 
destroyed on a: right of way reserved under. the act of August 30,.- 
1890, supra, it can. be’ stated. that the reservation. provided by this 
act is sufficient, if strictly. construed, to. prevent. the. recovery of any 
sum of money for improvements. upon the night of vey pednned ie 
for the construction. of the irrigation. works: - | 

-It has ‘not been the: policy of the. department to adhere strictly to 


oe the legal possibilities, and it has decided in an opinion. of April 24, 00 | 
1919 (47 L. D,'158), that the landowner may be. compensated for. 


the actual value. of his. improvements on. the: right. of way, but no - 


-. allowance can be made for: the resulting damages to the land.. In — - 


a this. case the canal right of. way. cut the: small. farm. into +wo nearly ao 


| | : equal parts: and made it much more expensive and. difficult to irrigate. -_ 7 
- Payment was. authorized for-the crops: growing on. the right of way 
and rejected as to-claim for resultant: ‘damage. to: the land. -When 


the United States utilizes a right. of -way’ -creserved;.under.:the act 
oof. August. 30, 1890, supra, it may pay. for: the: value of the: Sea 
and the improvements ¢ on the land. taken. Poe ee ee 
- Approved: La Soa ee ee 
Jos. M.~. “Dror, ee ee 
First Assistant b Seoretary.. 
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ACQUISITION OR: USE OF. PUBLIC. ‘LANDS: BY. STATES; COUNTIES, 
OR: MUNICIPALITIES: ‘FOR. RECREATIONAL PURPOSES—PRIOR 
CIRCULARS SUPERSEDED — es 


~Ivsmvcrions _ . ae gts, 


- [Cb cillar No. 1085) 


ae - Derarraent OF THE lee 
oo GENERAL Lanp. (Orman. 


_ Washington, D. 0, gly 16, “031. a5 


“Reorsrmrs, aces Grice ieee OFFICES : - 


‘By: the: act. of June 14, 1926 (44: Stat. “7A1); the Secretary oe athe, oo es 


a Interior is. authorized to make. preliminary withdrawals: for classi: — . a | 
ge fication _ and sell. or: lease‘ unreserved | nonmineral public: lands to 8 


‘States, counties, or: municipalities. for. recreational: purposes... The” . x | 
acquisition of such’ Jands by States.as. recreational sites through ex- — 


| ~ change is also authorized. The act of April 18, 1928. (45. Stat. 429), | 


extended the provisions. ofthe said act of June 14, 1926, to revested 
Oregon. and California Railroad ‘and Coos oe Wagon. Road grant ae 
dawide: under. certain. conditions. te Re! 


1. Lands subj ject to withdrawal, see ctyed monmiiaral: 1 publi¢ 

lands not desired for Federal administration, surveyed or unsurveyed, 
exclusive of those situated in. the Territory. of Alaska;:may be with- . 
held: from. appropriation. in aid -of.the classification. and disposition - 

_ or. use authorized under a proper petition therefor. Any: withdrawal — 
for. such purpose. will, however, be subject to. valid existing appro-. 


~ priations.under the public: land: laws legally maintained... The land - 
must be surveyed. before title may be acquired..: The duration of these. 


withdrawals will: depend: upon. the good faith: shown by. the peti-. 
tioners in ‘prosecuting: the necessary pr racaiatd work i In: oe 
: Aes the recreational project involved. | 


--.. The: aforesaid act of April 13, 1928, is. eee cays i. aioe ae 

eo former: Oregon and: California. Railroad: and Coos Bay Wagon: Road 

: grant. lands: revested in the United States under-the acts of. June 

9, 1916 (39 Stat. 218), and February 26,1919 (40 Stat.1179),ashave 
reported or classified under said act of 1916 as either. timber or 


agricultural in. character, lands classified thereunder as chiefly val- 1 


| yable for water-power sites. and: reserved : for. that purpose. ‘being 


ha excepted. from ‘the. ‘operation. thereof. The: lands: subject. to: the pes ; | 
| recreational: law as. amended 2 are 2 hereinafter referred to: as revested a ee 


lands. 


Dee Be ‘Petitions -Patitions a ith drawal sbeata be. Sadresced to the : ‘ . : = 
eo Soret of the Interior. and: filed i in duplicate 1 in the. proper district 4.0. 
_ Jand — should describe the land. desired withdrawn PY: legal Ee Te 


a 406 _— DECISIONS OF THE ‘DEPARTMENT OF. THE. INTERIOR |  tVoL. 


os ne divisions, if surveyed; or be ones: and pounds: in conformity with the 2 : os 
—. - regulations. approved. November 3, 1909° (38, ‘L. D. 287), if unsur-- 
. veyed, and contain a statement that the area is unoccupied. and. non-_ 7 va 


_ Inineral and chiefly valuable for recreational purposes. _ tac Be 
- Such petitions should set forth the plan. of recreational asyelGR: Bigs SOs 
nent. proposed, giving details as to any contemplated improvements, = 


~~ state whether acquisition is sought through exchange or purchase, © 


a0 or whether. a lease is desired. They should contain proof or a cita- 
tion: of: the authority of the. official or officials signing the petition 


7 to-act for the State. or county. or. counties when a State or. county : 
recreational project is involved, or, when a municipal project: is con- 


-- cerned, of the. authority of the: signing official or officials to. act: for 


age the town or city, and, under the terms: ‘of the law, all such petitions _ : : 
~ must be ratified by tho proper State or county officers. _In event that. 


acquisition is sought through exchange, the petition. of the State 
seeking the exchange should contain a deser sete oF the State tand 
promered: as. a. basis. therefor. | : | 
~ Upon receipt in the proper district. land office of : a ae oe 
petition, the lands described therein: will be temporarily. segregated 
from disposition pending action thereon by the Secretary of the .. 
Interior... ‘The register will assign a current serial-number:to the 
_. petition. and. at once forward the same, in duplicate, to the General 
- Land Office with a report as to the status of. the affected land as 
_. shown. by the records of his ‘office. : Pending and during | such tempo- - 
rary segregation, applications to enter or select: any affected lands — 
_ may be received and suspended. © ‘If the withdrawal applied for. be - 
not made as to the lands covered by suspended applications, the same 


.° will be allowed in the absence of other objection. If the. petition. for | 


: withdrawal be approved, all suspended applications: will be. rejected. — | 


8. Action by chiefs of field divisions. —In eventof favorable action — os | 


, on such: a. petition, the proper: chief of field division will, if neces- 


sary, be instructed to: cause an examination to: be made to detsenne ee 


whether the. withdrawn land is nonmineral: and: chiefly valuable: for 


a : - recreational purposes and will. thereafter submit: report to the Com- - 
_° missioner of the General Land Office. » The. report submitted will 
also contain. information ‘as: to the’ comparative values of the public 


| and State lands involved when: an. exchange 1 1S ‘proposed. — ‘In order - 
that the department may determine @ proper charge i In case purchase : 


5 aor lease is desired the chief of field. division will ascertain and. report 
what is‘a- fair. and. reasonable price per acre or. annual. rental for the. 


area, taking into consideration the purpose for which it is to be. used. 


oo The. Commissioner of the ‘General Land Office: will. forward. such : : a 


- reports tothe: Secretary of the Interior: with recommendation... ge 
When. application is filed for any ‘revested lands classified or. ors tie 


oe ported as: ‘timber’ in. character the district cadastral engineer eats a 
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a Ole Portland; Oressn; ‘will: be instructed to submit report: and? recommen- Mate 
i ose : - dation thereon, and. the chief. of: field division el also, if ‘vessary nae eee 
- be directed to report upon the land. sss ade 2: 
4, Applications —The Commissioner of the General tad Office Pat 
will notify the register of the district land office in which the land is = 

5 situated of the findings of the department and the register will. then. 2 0°- 
ee? advise the State, county, or’ municipality which has requested the 2 
withdrawal thereof, Thereafter, in event the land has been found 

- _ subject. to use or acquisition ander the. law, “such ‘State, county, Or 


ee  mnunicipality may file formal application foe the land in the district 


land office. No fixed forms of ‘applications have been. prepared Deg rs a 
these instructions should be followed as nearly as possible. 08 5 : 
~ The’ application ofa State for an exchange. should follow. in'so 
fay: as applicable the form used by the State in making application — 
for indemnity. for losses in its school grant. where the Jand tendered 
as a basis has been granted to the State by the United States. for 


school or other: purposes: and: has thereafter remained the property 
of the State. A deed of relinquishment. of the base ‘land: must: be 


executed by the proper State officer: or ‘officers and should: be. sub- 
~ mitted for examination without being recorded. Such. deed must | 
be accompanied by a certificate of the officer, or officers, of the State 


charged. with the ‘care and disposal of the land reconveyed, showing a 


- that.same has not been alienated or contracted to be alienated in any 


way by the State, that. the said land i is not’ in the. possession. of, or 


subject to the claim of any. third. party under any law or: ‘permission. . 
of ‘the: State, and that except. for such. conveyance the title of the | 


State i 1S unimpaired, together with a duly authenticated. abstract. of 


~ title showing that. at the time the’ deed: was executed the title was in.” 
the State making the conveyance: and that ‘the land. -was' free-from Bi 
Ee encumbrance. of. any kind. If the: exchange 1s: found satisfactory, - i es 
the deed: will be: ‘accepted and the selection: approved, subject tothe 
= recording’ of the-deed, which will be returned for that.purpose, and 
~ todits retransmittal. accompanied by: a: supplemental: abstract, brought Ee 
_ down to show.such recordation ‘and that the-land is free-from all 
: liens or encumbrances and. supplemental certificate by the State. Ole te 
~ nonencumbrance. - Only such lands as are within or: contiguous to 
the former limits of the Oregon. and. California Railroad and Coos . 
Bay: Wagon Road ‘grants may be™ accepted: in exchange ‘for*such: 2 
-.» grant lands, and all-lands-and ‘timber secured’ by virtue of any such 
ar "exchange shall be disposed of in accordance with the terms and prose <. 
ae Visions: of the revestment act of June 9, 1916 (39 Stat. 218). ee eee 
There should be tendered with the api cacn of a State, en, oar 
> or municipality to purchase or lease lands withdrawn under this. 
a _ daw the amount fixed as the. purchase price. or. as annual rental he 
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ees iene oe Saae application. euthe ean proof 0 ora oor ro ano 

rs, the. authority. of the official: or: officials’ signing’ ‘the. application’ tio 

represent the State, county, or municipality in the transaction. No 
- sale of revested lands of class 8, agricultural lands, shall be made _ 7 


~ for less than. $2.50" per acre. are of lands of class 2, timberlands, 


for less than the appraised value of the timber thereon. Publication pean” 


of notice of applications to purchase will be required i in accordance = 


with. the “practice. governing. sales: of. public lands. In so far as — 


eee applicable, the general regulations. of the department. relating to the - 


execution of contracts will be followed. in.the preparation of leases 


3 x issued. Any revested. lands. leased : for recreational purposes shall oe. 
ae thereafter be exempt from any further claim by the county wherein 


~ such. leased. lands are located for payment. of moneys, the equivalent. 


of. taxes, as authorized under the act of July 13,1926 (44 Stat. 915). — 


During the existence. oF any: such lease, oo timber on the jJand will , 


~ not be:sold. . 


- = : a are modified, to conform hereto... 


: Applieations pene finder Nie editions not'i in aubetautial | 
conformity. with the requirements herein-made and not accompanied : 
bythe prescribed proof will: be rejected ss to’ ae or curing | 
the defect. where possible. 7 

5. Reservations and. conditions. Na patent -o or lease ieinae to a 
_ State, county, or municipality will contain .the. mineral | reservation 
and forfeiture provision prescribed by the law. No provision is 
‘made at this time for development of the reserved. mineral: deposits 
in lands. to be conveyed or leased under the terms of this law, and 
until such: regulations shall have issued the reserved. deposits will: not. 
be subject to disposition. _ ee 

6. Proceeds—The proceeds bow aalenc or as ae tis general’ 


“law will be credited to Sales of.Public Lands except in those 
i‘, instances i in. which other provision has been made i in the laws author- oe 
- dzing. disposition of the land. All moneys. received . from or on | 


account: of any. revested lands leased: or sold or acquired. through ae 


:  % exchange. under the amendatory. act shall be applied i in the manner _ ae - 
prescribed by the acts of. Jt une 9, 1916 (38° Stat. 218); 4 and. plea eed 


26, 1919 (40 Stat. 1179). | 
Former Circular No. 1085 of July” 28, 1926 (51 L. D: 505), that - 


wa nae of Circular No. 1122 of April 27, 1997, relating to recreational 8 


sites (52 L, D. 135), and. Circular No.. 1156 of June 18, 1928 (52. ‘ 
L. D. 407 ), are hereby superseded and. all. instructions in pea ee 


C. . Moors, ¢ Commissioner. 
Approved: Soar ee ei ae at gee 
- Sos. M. Deon 

| First Assistant Secretary. 
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-[Pustro—No. 386—44 STAT, 741] 


a A AN ACT To authorize acquisition or use of public iands by States, counties, or P manicipali- 7 
= a ties | for recreational purposes a 5 


‘Be ét- enacted byt the Senate and ti OUSE of Representatives of the United States ee 
= oe America An: Congress: assembled, That the ‘Secretary. of the. Interior be,. and: 
, hereby is, authorized, in his discretion, to withhold from all. forms. of appropria- ay, a 
tion unreserved. nonmineral public lands, which have been classified ‘by him 


_.. as chiefly valuable for recreational purposes and are not: desired for Federal pe ee 


administration, but: only after. a petition requesting such. withdrawal has been ye) es 
signed and filed-by the.duly constituted authorities of the States or of the  - 
- county or counties within which the lands are located, and to accept. title on = 
- behalf of the United States from any. States in and to lands granted by Con- 
gress: to such State, and in- exchange therefor to patent: to such State an.equal | ge 


| quantity or value of. surveyed land: so..withheld and classified, any: patent. So e 


— issued to contain a. reservation to the United States. of all mineral. deposits in Bc ae 


ba the land. conveyed and.of the’ right to mine and remoye same, under regulations 7 


to be established by the Secretary, and a provision for reversion of title to the 


United States upon. a. finding by. the- Secretary: of the Interior that for a period | 
. of five cousecutive years. such land has not been used. by the State for. park 
or recreational purposes, or that such land. or any part thereof. is being devoted , 

to other use: Provided; That lands go - withheld and. ‘classified: ‘may, ‘in the 


a diseretion. of the Secretary of the Interior, be also. held. subject to purchase and. Agi 


may be: purchased by the State or. county, in which the lands. are situated, or 
by. an adjacent municipality in the same State,: at a price to be fixed by the 
Secretary ‘of the Interior, through appraisal or otherwise, subject to the: game’ 
reservation of mineral deposits: and the same provision for reversion of title 
-as are prescribed. for. conveyances ‘to the’ States’ lil ‘consummation of exchanges 
hereby. authorized, OF. be held subject. to lease: and. may. be. leased ‘tO. ‘Such. States, a 
counties, or municipalities. for recreational use: at, a reasonable: annual rental 
for 2 period. of twenty years, with privilege of renewal. for a ‘like period. And 
the Secretary: of the Interior is hereby authorized to. make all necessary ‘rules | 
and regulations | for the purpose. of carrying the’: ‘provisions of this ‘Act. into» 
effect: Pr ovided: further, That. the Secretary: of the Interior shall for. each year 
make a. report: to. Congres ess eiving. in detail a. list. of. lands: exchanged under the 
: provisions of: this Act. a ~ ; Na 
pore, June, 14, 1926. 


[Pose No. 27445 Sma. 429) 


aN ACT. Extending ‘the provisions: of the: Reécreatiotial ‘Act of June 14, 1926, to feeuier ix 7 a 
"Oregon and California. Railroad. and Coos. Bay. Wagon: Road: ‘grant lands in the State ae 28 


_ Oregon . 


Be at. enacted, by. the. Senate’ and. ‘House of Representatives of the. ne 
7 ‘States. of America in Congress assembled, That the provisions of | the Act of . oe 
Congress. approved | Ji une 14, 1926. (Forty-fourth Statutes ‘at Large, page “T41); — 


entitled: “An Act- to authorize’ acquisition or use of public lands. by States, coun- Z 
- ties, or - - municipalities.’ for: recreational’ purposes, fy are. hereby: extended . to. 


| former’ ‘Oregon: and: ‘California: Railroad. ‘grant lands. revested. in the United. eae 


States. under. the : Act. of: June Qs. 1916. -(Thirty-ninth Statutes at. Large, page 


_ 218), and to former Coos .Bay Wagon. Road grant lands reconveyed to the. = 
i - United States under Act of February 26, 1919 (Fortieth ‘Statutes at. Large, = 
‘page 1179): Provided, ‘That any lands ° leased hereunder shall. thereafter be 


ee “exempt from. any. ‘further elaim by the county. wherein such. leased. lands ‘Gre. 


i Ries for: ‘payment. of moneys, the equivalent of taxes, as authorized under a te 
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: the Relief “Act of July. 13, 1996 (Forty: eoaiih Statutes se oe page 915) : ne 


7 Provided further, That - only such lands as are within or contiguous. to. the . a. 
former limits of said. grants may. be - accepted. in. an exchange hereunder for ian 


such former grant lands and that all lands’ and timber secured by virtue of | 


ae any ‘such. exchange shall. be disposed. of in accordance® with the terms. and 
ae provisions. ‘of said. Revestrent “Act ‘of June 9, 1916: And provided. further, 
That no sales of lands classified: under said. Act-of June 9, 1916; as: of class oy... 
or agricultural lands, shall be made for less than $2.50 per’ acre, and of lands of» 


class : 2, ° or. = eateries for Tess cars the io deme wulne: of ‘the: timber 


ug | thereon. 


oo SEe. 2. That all moneys: deceived. from: or on “acéount se any: ‘Jahds. leased. or 

| ola hereunder : shall. be applied : in ‘the. manner pied by Hne aforesaid a 

_. Acts of June 9, 1916, and gaa 26, 1919. er a ere ee ee ae 
ae PETOWed, aoe 18; 1928." ee eee ee 


“BIG PINE MINING CORPORATION 


oe | Devided a aly 20, 1981 


= Mrnina Crare—Lonr (Ovarmt—Praomr (Ovaim—Drscovery,. ee 
ae lode discover y.. will not. sustain a placer mining location, | 


MINERAL ‘LANps—Mirnine Crarm—LimEstone. is 
7 ‘Lands. containing. Tumestone or other: ‘minerals, whieh under the conditions 


"marketed, are not. valuable because of their mineral content, nor r subject 
to location under the mining law. a. eae ee ae 


: Dixon, First Assistant ‘Saori 3° pee a es Segre | 
The Big Pine’ ‘Mining Cargoration' i appéaiedt foi 3 a. - desiston 
of the Commissioner of the General Land Office of May 18, 1931, 
which affirmed the local. register in holding. its. mineral entry, Los 
Angeles 045160; for cancellation. - The application for patent made 
March 6, 1928; ‘anibiaced: the following named and: described placer 
locations alleged to be valuable on. account of limestone deposits, Viz, 


- Little J ohnnie, covering lots. 3, 4, 5, and the SEY, NW%, Sec. 6, T. 


3N.,R. 7 W.; Big Pine, covering lots’ 1 and 2, Sec. 1, T..3 N. ,and a 
| 68K SEY, Sec. 36, T.4N.,R.7 W.; Eagle, covering lots 2 and. ri Sec... 
eit, ToS Ns ahd SY). swt, Sec. 36, T. aN, CR. 8 W., 8. B. My all 


_ within the: Angeles National Forest. 


Upon consideration of the testimony adduced: at a ‘eating held : 


7 7 November 19, 1929, in protest proceedings brought by the Forest - 


Service, the Conmucicae. concurred in the findings of. the local 
register, that the limestone on the claims had no commercial | value; 
that $500 had not been. expended in labor and. improvements upon” 


: or for the benefit of each or any of the claims; that the land is oon 


a chiefly” valuable. for recreational purposes. . ‘Claimant 0 on appeal ¢ con-_ 
‘ tends: these conclusions are not warranted. ee . 
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_ aT: appears: aichout. dispute i in ie: prance that. hese. aan: in... < | 
| onbowian are laid over mountain: ridges with steep:sides:that rise 


oh about 2,500. ‘feet. above the- desert: plain: and. are adjacent. to. the Los. = - 
eae ‘Angeles Park‘ anda subdivision known. as: Wrightwood; that'a belt 


of: limestone ‘of varying width, amounting to several: hundred: feet 


in places, traverses the entire length of the: Kagle. and. Big Pine oe 


- locations and extends. fora considerable: distance into. the Little : | - a 
Johnnie claim. . According to the analyses presented: by claimant’s a Le 


ise: Witnesses, ‘the calcium carbonate content: of the limestone - ‘deposit oe eo 
. -yaries from 25.8 per cent on the Little J ohnnie to.96.6 percent onthe — 

Big Pine claim: -The analysis offered by the Government showed — oS 
- .- considerable less percentage in calcium corbonate. “The testimony = 


‘. --on both sides agrees that the lime deposit is in lode formation within — - 


Z | well-defined | granite: walls, and that the method of: transporation. pete 
of the ‘deposit from the claims. would be by aerial tramway, esti- 


oe mated to cost, by: a -Government’s. witness, at $40, 000. per. miles ‘by Stree 2 
. . claimant’s: witness, $20, 000 per mile. . “eS 
The opinions of the Government’s aes differed ie how: of 


: ome claimant's witnesses as. to whether the deposit i in its situation could 7 s Paty 
-. be mined, transported. and: marketed ‘ata profit, and: as to whether a 


Me coe reasonably: ae Peron would expend: Hay: money in such ae 
a on or re 

“Witness Lainb: for. the Gavernncit. testifiod): that he had been’ a eo 
gaged i in quarrying: limestone in the locality. fora number: of: years... 
and sold thousands of tons of lime: rock, and was acquainted. with 
the deposit’ in: question; that:the value of a limestone deposit 3 in. the. 

; locality depended upon. its accessibility and that the mining thereof 
was not economically feasible, because the cost of production and i 


a - transportation. of. the. deposits. would: exceed: the sale. value of: the ; Pie ee! 
lime obtained. therefrom. Roberts, a mining. engineer, testified that: 


: : ie he at. one time had this deposit investigated to see if. it could be - | 
-. Jeased or purchased but stopped all negotiations for the reason that. 


-. he thought the transportation costs too high. He. also testified to the — oe 


a i _ effect that he made a calculation as to the feasibility. of. developing : “ oe 
a similar deposit: on NEY, Sec. 2, T. 3 .N., R. 7 W. (adjacent land), 


- either in 1923, 1924, or 1925, and. found: there would be required ye aon 
| miles ‘of aerial: tramway ‘and that the cost was ‘prohibitive. ~Testi- 


, . mony-offered by the Government, which is not denied, is to the effect 
that limestone deposits are widely distributed i in the region of these 
3 _ claims, and ‘much of it more accessible. These’ witnesses and the. | Se 
oe “mineral ¢ examiner for the Forest Service also testified that the land 


was more valuable for recreational: than any other purpose, Witness Be a 


Lamb testified that he was. an official land. appraiser, and. valued the 2. 


oe : land - in oe Angles 1 Parle at 30 000 (oe acre, and’ if. a: L road | were oe 
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extended theretoai to ts ae in. ; question, | the. latter en i : ae ae 
_ worth from $300 to. $600 per acre for such purposes. For the claim- 


ant, Sampson, a mining engineer, and Baverstock, mineralogist. and 


| metallurgist, expressed the opinion to the effect: that the quality and. 


— quantity of limestone on the claims was such as to justify investment 
.. for its development, but both are shown to have had no experience in” 


oe developing, | mining’ or selling limestone deposits, and advance. no 

. particular. reason. as a basis for their opinion. ‘Lands containing , 
limestone or other mineral, which under the conditions shown can not 
probably. be successfully. pare and marketed, are not valuable be- 


cause of their mineral content, nor subject to location under the 
mining law. Morrill v. Nor oa Pacifie R. Re Co. (80 L. D. 475, — 
499); Cataract Gold Mining Co. et al: (43 L. D. 248, 254) ; United . 


: States ve Bullington, On Rehearing (51 L. D. 604, 607). Consider- i 


ing all the evidence, the department. believes ie the land’ is not ~ 
valuable for its limestone deposits, and. therefore not disposable | 


oo under the mining law. Furthermore, it. is undisputed that the de- 


- _ posit is in lode formation. A lode discovery will not sustain a placer 
, location. Cole v. falph (252 U.S. 286, 295) 5 Duffield vi San Fran- 
. eisco Chemical Company (205. Fed. 480, '485).; unreported depart-_ 


mental decision of September.14, 1927, in the case of United Statesv. 


Borax Company. The locations must, therefore, be declared void. - 


. - In view of the conclusion reached, it j is unnecessary to consider the Sets 
3 conflicting evidence -as to. the value: of the labor and improvements © 


made: upon: the claims... The Commissioner’s decision. canceling the Mee 


Oe entry is affirmed, and the claims: are. ddjudged.- ont no ea 





| Aired. ; | 


3 DISTRIBUTION OF ROYALTIES oN OIL AND GAS PRODUCED FROM Ae 


: . A HOMESTEAD ALLOTMENT oF A DECEASED CREEK INDIAN © 
Se ap z | - Opinion, July: 20, “1984 Gs Meunsiges ee ee : ca 
: OxeEK feces Lanps—Hommsrea Atiomannn—Herts—Deeps—Doormne OF mh 
2 | Approval iy ae Searatary of the Interior: ot ‘a. ‘deed. oe an: heir: conveying 25 


- - his. interest in the.. homestead: of a deceased ‘Indian. allottee is: retroactive i? 
| a and the deed becomes. effective as of the date of. its, execution and. delivery. 


- unex INDIAN. Lanps—Honmsrap ALL ovacent—Elzins—Mrnons—Duscenr AND _ 
a ‘ DISTRIBUTION, . ae he | a ol ee pie eas 

_ Where a. Creek Indian died soseaused: of a omen allotment, leaving’ 

: heirs, in general and also issue born since March 4, 1906, the interests of | 

the heirs in general are ‘present vested interests in ‘the. ‘fee. in ‘remainder, | 


fe oa ~ the: beneficial use or enjoyment of which is’ postponed until the termina- 
~. tion of the. peal estate: created by: the: PrOVISO to section 9. of the act Be atone 


J lsh ot May 27, 1908. 
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Cine. INDIAN: Lanps—HOoMESTEAD: -Arzorscext—Ont AND | Gas Tasos Lanse eee a 


- Rovaurms—Hems—Munors.. 


: - ‘Where issue born since. ‘March 4, 1906, ‘Joined 1 with. other: tieire: ms a deceased a 


ons Creek Indian. allottee, with the approval of the Secretary of. the. Interior, | 
ean leasing. the homestead for oil and gas upon a royalty: basis, for. ‘the 


we ‘benefit of them: all, ‘the special estate created by section: 9 of | the: act fe . 
of May. 27, 1908, attached. to the royalties; such issue being’ entitled to . 
_. the interest or. income ‘therefrom. until. April 26, 1931,. but- leaving the 


a 7 principal, like. the. homestead, to 0. to ‘the heirs in ‘general, on. the; ter- a 
s : mination of the special estate. : as as 


“Crem INDIAN Lanps—-Hommsreap. Actoment—Hams—Ont AND Gas. Lanne — gee a 


-Decps—RoyvauriE s—MInors. 


A deed. executed and. delivered by an heir in ‘general of ‘a deceased Cicer: Soe? Se 
| ‘Indian allottee, conveying his. interest jin the oil,. gas. and other minerals” . ‘ _ 

~ underlying. the homestead, with the- approval : of: the Secretary » of the = 

Interior, subject. to the special estate in the homestead - of. minors. born Pat 

7 since March 4,° 1906; operated. as of its | date to transfer: to. the. grantee — | 


| all of his title and interest in and to sucli minerals including his interest _ 
or share in the. royalties thereafter accruing - and on / hand | on April 26, 
1931, the date of termination of the ‘spectal « estate. a. , 


Court Decision Crrep AND DISTINGUISHED. 
“Case of United States v. _ Hinkle (267 Fed. 518), ‘distinguished, 


Finney, Solicitor: ea (Oo dee tae ie ue Pee an 
“You [Secretary of the nteror], Tan requested my ‘opinion upon 


a question. arising out of the distribution. of some $55,600 repre- ~ 


| senting royalties on oil. and gas. produced. from the homestead. allot- | 
ment. of Mable Walker, deceased one- half blood Creek: allottee, de- 2 
scribed as the SEY, SEY, Sec. 29;,,T. 8.N., RB. 8 E., Oklahoma. core 


Mable: Walker, the allottee,. aa atestate. May 7, 1921, leaving _ 
a: husband, Jeff Walker, and three children, J ohnson. Walker, an: 
adult, and Turner and: Mose Walker, both minors, born subsequent oy et 
to March 4, 1906. ‘Under the applicable | law of déecent, the husband =~ 


_. took one- nee and: each of the children two-ninths i in ‘the homestead. 7 = a 


7 allotment. ‘of. the decedent subj: ect to the estate especially given to. the | a ~ 
> two. children. born. ‘since. March: 4, 1906, by. the. second Proyise Ss ‘ 

a section. 9.of the act of May on, 1908 (35 Stat. B12). : ay eee 
March 23, 1923, a ohnson. ‘Walker, one of. the. heirs, tarolled as ae oy a 


- one- -quarter blood ‘Creek, executed a deed: ‘conveying. to. John. W. 


— Willmott and B. D.. ade his interest. in the: oil, gas. and: ‘other oa 
minerals: underlying this homestead. allotment. “The deed was: duly 0 
. delivered to the grantees: and. by them presented to the. Secretary ets 
of the. Interior. and ‘approved by, him on April 2, 1924 “subject to 
' the special estate. in the homestead of minors born. since March 4, > 
- 1906, under the: proviso. to. section 9 of the act of. May 27, 1908 = 


(85: Stat, 312). ”*. Certain. information. presented to the. ‘department Se 
by.t the superintendent for. the Five Civilized ‘Tribes after the execus * 
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tens dolivery. and. approval of the deed:to Willinott and Lacte eecee 


a | to. show that the consideration of $500 was inadequate and that the | : 


~ deed. was obtained under circumstances of a “questionable nature. 


: Demand. for reconveyance was accordingly made upon the grantees a 
and. upon their failure so to do, suit was instituted by the United 
States in the District: Court’ for the Eastern: District. of Oklahoma 2s 
-- to-eancel the deed. The trial court handed ‘down a decree: cancel- 
ling the deed but this decree was reversed by. the Circuit. Court of | 


oe Appeals, 8th Circuit, that court holding that the deed having been. - 


| a taken by the grantees and approved by the Secretary, of the Interior | 
_ in subordination to the rights of the minors born after March 4, 1906, — 


7 was valid. (See Willmott v. United States, o7 Fed. (2d). ar.) No. ae 


- appeal: was taken, the decision has become final, and. the validity, 0 of | 
the deed is not now open to question. iy 
At the time of the death of the: allottes, Mable Walker, shabe was 
aD outstanding oil and gas: lease upon the land given by the allottee 
with the approval of the Secretary of the Interior in. 1919. This 
_ lease was later surrendered and a new or substitute lease taken with 
~~ the Secretary’ s approval, in the execution of which all the parties in 
- Interest joined. Production of ‘mineral. from the land under this — 
lease began in the fall of 1923, and royalties thereon in the amount © 
aforesaid have been collected. mad are now held by the superintendent 
for the Five Civilized. Tribes. The estate especially given to the 
minors born since March 4, 1906, by the second proviso to section 9 
of the act of May or, 1908, Supra, terminated under the provisions 
- of that enactment on. April 26, 1981, and the grantees of Johnson 
- Walker -have accordingly made. deniand upon the superintendent | 
for the payment to them of the share of such royalties which their 
grantor, the said Johnson Walker, would have been entitled to In. 
: the absence of a conveyance, . 


a ‘Under these circumstances the roe upon etic ce am. Dae to _ ; ~ 
rule is whether the deed referred to became effective. ‘upon the date. - 


of its execution, March 28, 1928, or upon the date of its, approval by 


_ the Secretary of the Interior, April 2. 1994, or upon April 96, 1931, cys ts 
—. the date of termination of the tia estate of the minors ; born after. at 
March 4: 1906.- | | 


‘Itis apparent, I think. without Ssiient that the dats upon ahick | | . 


ae the Secretary gave his ‘approval to the deed in controversy can not - 
be regarded as the effective date of the deed. ‘Under the rule. laid 


~— down by. the. Supreme Court of the United ‘States. in. ‘Pickering Veo. 


Lomax (145-U. 8. $10), the approval of the Secretary related back | 
and: took effect as of the time of the execution. and delivery of the : 
* ~ deed, no- rights of. third parties having intervened. in the meantime. oe ge 

| oo also Loman v. i (173 U: 96) ; Anchor Ow Co. v. eg eee 
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. oe (257 Fed: oUt, ‘affirmed: 256° Ui S: 519): ‘This view is fortified in ‘thie: : - = 
ee instant ¢ase-by the’ provisions of the deed: itself which in ‘express 
terms: declares that: it; shall convey not: only. the grantors’ interest 


_ in the oil; gas and other minerals underlying the land. but also “ all : a _ 
interest in all my right, ‘title and estate under and. by. virtue of any 


a oil and. gas: mining lease,. or other mineral : lease, now or hereafter © - = 
oe existing upon said premises, or any part thereof; inclading. all rents. 
and royalties. accrued. ” All of the royalties now in the hands of the 


‘4 ‘superintendent: for the Five Civilized Tribes have accrued since the a 7 : 
execution and delivery of the deed and the intention of the grantor 


| as clearly: expressed In the deed i 1s pirat Ais. inter est, therein | should a 
Zs Da by the conveyance. : PES Be gree ets eee oe 
. The Commissioner of Tadian, Affairs preecee Che eien, ‘hat the . 


3 deed should be regarded as having no effect, until the: expiration’ of. 2 


the special. estate of the: minors on. ‘April 26, 1931, urging in support 
of that position that to give effect to the feteaent ‘prior to that 
— time is to. permit. the heir to bargain : away his Tight to receive royal. 
ties under an existing lease, which he states is contrary. to the views 


- expressed by the Circuit Court of Appeals, 8th Circuit, in United 


States v. Hinkle (261. Fed. 518). The Commissioner further sug- 
gests that: the. deed. might be construed as an executory contract: to 
assign or a covenant to convey a. remainder in expectancy contin- 
gent as to future’ use and enjoyment upon termination of the special » 
estate of minors born since March 4, 1906. This. latter. suggestion 

of the Commissioner appears to be predicated largely upon the 
theory that the heir, Johnson Walker, inherited no. present interest 
in the land under consideration which he could convey prior to April 
26, 1931, with or without the. approval of the Secretary of the In- 


| ‘terior and it may, therefore, be well to refer. briefly to the relative 
rights. of. the heirs. in general and the owners of the special estate 
under the second Brovito : to section 9: of the act t of ey Ae 1908, oe = 


| _— which reads ae 


icon ‘shall ‘die ‘Teaving | issue surviving, Hoar. since “March fourth: einen : aa : 
hundred and. ‘sis, the homestead of such. deceased: allottee shall remain inalien- 


able; unless ‘restrictions against® alienation. ‘are removed therefrom > by. the 


_. Secretary of the Interior: in the manner provided in section one hereof, .for — 


the use and support. of: such., issue, during. their life. or lives, until. April rag 


; twenty-sixth, nineteen hundred and thirty-one; but if no- such ‘issue survive, 
; 7 then such > allottee, if an adult, may dispose | ‘of his: homestead by: will free 


: ; ; from: all. restrictions ; : if ‘this be not done, or in the event: the issue hereinbefore. . . 
__ provided for die before April ‘twenty-sixth, nineteen: hundred.and thirty-one, 
_ the land shall then. descend: to the’ heirs, according to. the laws. of. descent 2 Me 


: and distribution of the. State of Oklahoma, free. from all: restrictions. 
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Fortunately we are not. without ; a idiaal: interpretatioi: of. the os . 
- foregoing statute by our. highest court. In. Parker v. Riley (250. ae 
U.S. 66), the Supreme Court of -the United. States. had: occasion 


to consider and define the’ respective rights ofthe heirs in general — - 


oo and the owner. of the special estate in the. homestead of an allottee - 
_ who died leaving a child born since: March 4, 1906, The homestead — 


was under lease’ for oil and gas mining purposes .and the question — 
arose as to: whether the child born after March 4, 1906, was entitled 
to all the royalties accruing during her life bat: not. ‘beyond. April 
26, 1981, or if not to. the royalties to the. income or. interest.there-_ 
tom: cae that period. The .court. after pointing out that the 


death of the allottee did not remove the restrictions from.the home- 
-.. stead and that the rights of the heirs, including the one*born after = 
March 4, 1906, in the royalties. were the same. as in the homestead, > 
held hat the after-borh child was. entitled to the use of the ‘royal:. .. 4 
ties for her support, that is to say, the interest or income that: might 
be obtained by properly investing them during the. period. to April : 


26, 1931, leaving the principal like the homestead to go to the heirs 
in “general upon termination of the special estate of the: after- born 
“hewn In so holding, however, ‘the Supreme Court pointed out very 
~ clearly that the fee to the homestead descended to the heirs who took 


_ the same subject only to the rights of the after-born heir. as. defined — . 


_ therein. This was also recognized in- Willmott v. United States, * 
supra, and the interest of the heir, Johnson Walker, in the home- 


{ 
seen (p: 279) me “ =e 
| i - Under. caHigan nine, however, all: that Folinson’ ‘Walker could col- - 
vey was an undivided two- ninths interest. in the fee in remainder ;- and so. 


stead here involved was. defined by that: court. in| the. eet aa 


ie, applying. the. section - the Commissioner. and the. ‘Secretary. accepted and ap- 


| proved the. deed, with the acquiescence of. the grantees,.. as a. conveyance of 
the. undivided remainder interest. | | Geet eer Be ie 


Under the foregoing decisions, it. is. Soby bas that ‘dis. interest. ie . 


“herited by Johnson Walker was not a mere expectancy or even | qa 


contingent remainder but a present, vested interest in the fee in re- 
- mainder, the beneficial use or. enjoyment. of. which. was- postponed | 
until. the termination .of the special estate of the issue ‘porn.since — 
March 4, 1906. The trend of the décisions to’ be. sure 1s that: the | 


interest: of the heir, regardless | of degree of blood, is restricted: and ei, 
inalienable without action by the Secretary of the Interior as pro-. 


_yided:in the statute. See Privett v. United States (256. Ue. Ss. 202) Bhi. 
_ United States v. Martin (45. Fed. (2d). 836) 5 Grisso. Vu: Milsey. (280. ; 


Pac. 883) ; Kimbro V. Harper (238 Pac. 840) ; Gage Vv: Harlin (250 | | | 7 
Pac. 82). ‘But where the required action ‘by the Secretary ishad 
there. can be little doubt as to the eae of the transaction. Wels - 


2 a mott Vv. . United States, eupee. 7 


a one a. _ DECISIONS OF THE. DEPARTMENT oF THE INTERIOR’ wale: 


ot The approval ¢ given by the: Secretary. of the Interior té' the 5 Shin a 2 > 
ee on: Walker. deed constitutes. the important. distinction. between. this. Sn aera 
and the case of United States-v.. Hinkle. (261 Fed. 518), relied. upon. . 


ae » by: ‘the: Commissioner: of Indian Affairs 4 in: asserting: the absence OE 

- any. right i in Walker “ to batgain away his right to receive royalties ee ot 
i under an existing lease.” In the Hinkle case’ a deed had been exe- 
- cuted on January 5, 1916, by. Sophie Robert, nee Cash,. full: blood. 


coe heir of Wallace Cash, a deceased. full. blood Choctaw Indian, con- 


_veying to one J. S. Mullen. the. allotment 'of. the decedent, “ ‘together " 
with all’ claims and demands for rents, revenues and ‘profits of what- 


 soever kind and description that have theretofore accrued from said, = 


- land to J. S. Mullen, his grantees or lessees.” The deed’ was not) 


- a approved by. the Secretary of the. Interior Bat: Was approved by. the 7 ' vw 
a : : county | court: acting as a Federal agency 7 under: the provisions of. sec- - tte 
tion: 9 of ‘the act of May. 27, 1908. The. validity. of the conveyance | Pod 


as to the land appears to have: been conceded, the. principal ques-. 


tion presented involving. the right of the United States to ‘require — 
an accounting for the mineral rents and profits from. 1904 to 1916, 


: the date of the conveyance, during which. period. the, Jand- WAS 


oS off by. ne is given in. ale deed... The cout held ag the occlu . . 3 


give custody and control of. the mineral. rents and profits. during. : 
the’ restricted ‘period. were vested in the Secretary ‘of the. Interior @ 


-. and that the deed which had not received his approval was not-~ - 


: S effective to release the’ grantee and ‘other defendants from the claim. : 


. 2 : of the United States on behalf of. the grantor to the mineral rerits ; a 3 
and’ profits taken from the land during the period of restrictions. _ 


That decision, which is in harmony with the uniform holdings. ‘of : 


; the courts that transactions - in violation of the Federal restrictions 


care void, does not hold. that the attempted release would not have _ ee 
been validated by the approval of the Secretary of the Interior — 


Me and the decision contains nothing to support the contention. made — a 
by the Commissioner that J ohnson Walker could not, with the. ~ 


approval. of the Secretary, transfer. his ‘interest in the. land. under na A es 
consideration together with his. right to share i in the mineral. rents, 


_ and profits therefrom. To the contrary the same court in “Willmott 


v. United States, supra, said dn ne the validity of ‘this: a : 
. identical deed (p. 280) . a 


+ * * ‘The. ‘only: cOnbSTILONS is, that restrictions ‘ean: auction! “of r | 


| Johnson Walker's undivided interest»in: the homestead were not first removed! 


os py order.of the Secretary as’ contemplated : by section ‘one of the Act. of May 27," 


1908. (35. Stat. 312) ;.and. that: the order made- by the: Secretary on April: 2°. 
1924,. approving the conveyance; was. not. sufficient for that purpose: No ruling 


ay _ £0: that: effect: “bY: any: court or: administrative: officer, , applicable to the facts s here) : 
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has been, edie’. to our attention, The Secretary was: given pieney. power. over | oe 


2 * the subject. matter. The | contention deals. with form and. not substance. .. We Eo 


_ think the action of the Secretary in his” order: of April ya 1924, if. ‘action by him* ae C ft 


ae was necessary, served. the: ‘purpose ‘of the provigo. in’ \ protecting the rights of the — —- 


-... surviving: heir ‘born since March 4, 1906, -* °*- Moreover, the plain: pur-- an 

- pose of the proviso is to. protect: the rights: of ‘such. an heir. by. ‘prohibiting the. a 
oe conveyance, cwithout the Secretary's approval, of the. estate. for life or years—. 
| to protect that estate for ‘him. A conveyance of the remainder does not inter- 


| ‘fere with that ‘purpose. — - | : 
“In view of. the ‘forepolhis, La am i of the opinion that the deed fe : 


a cuted and delivered. by J ohnson Walker on March 23, 1923, as. ap- = 
“af proved by: thie Secretary of the Interior operated. to. transfer. as.of:) 

. that date to the grantees, Willmott and Lack, all of the said Johnson 

_ Walker’s right, title, and interest in and'to ‘the minerals underlying | fy be 
the land described therein, including his interest’ or share in the — 


royalties. subject, to distribution on. “April, 26,. 1931, ‘the date upon, ne 
which the. noes estate of ‘the. Assue_ » born | since “March Ay 1906, - 
‘ terminated. a oe | ae 
Approved: ae 
Jos. M.. Dixon, — 
First Assistant Seoretary. 


TAXATION. OF ENTRIES ‘WITHIN. RECLAMATION ‘PROJECTS ‘AND 
OF ‘HOMESTEADS | ‘WITHIN INDIAN. IRRIGATION. PROJECTS. 
‘PRIOR. TO ISSUANCE. OF FINAL CERTIFICATE—CIRCULAR NO. 
1176, AMENDED , 7 


ot “Reovrations | o oe | 
“{otreolar 1 No. oT) 


| Derarracnny o or ‘THE  Trcanon, ee 
“GENERAL Lanp Oritce, one 
ar ee | Washington, D. coe Tul # 22, ‘1981. 
Reersrons, ‘Una. Stars Lae OFFIcEs: _ 
a ~The act of June 13, 1980 (46 Stat. Sal), 8 amends the act of f April 
S 21, 1928 (45 Stat. 439), to read. as follows: 


3 “That. the “Act: entitled. An. act . to permit. taxation ‘of lands: of omestena: ae = 


ae and desert- land entrymen under the Reclamation Act, ‘ approved April 21, 1928, : 


is amended to read as follows: That the. lands of: any ‘homestead entryman oe 


under the Act of. June 17, 1802; known as: the. Reclamation. Act,: or any Act” - 


| amendatory thereof or supplementary. thereto, and the lands of: any ‘entryman: — 


- on ceded Indian lands within any Indian irrigation project; may,: after satis: ~ - 


‘ factory. proof: of: residence, improvements, and: cultivation, and acceptance of 
— such. proof by..the General ‘Land. ‘Office; be: ‘taxed: by. the State: or. “political 7 
subdivision thereof. in which such lands are: located in ‘the. same. manner: and) 


ore a eae es DECISIONS ‘OF THE DEPARTMENT ‘OF THE: ‘INTERIOR _ AIG a 


to. ied same. extent as lands of a. like character held under + private ea : ” See 


may be. taxed. 


Sec. 2. The lands of any. desert. land Sates located: within an. irrigation be eh as 


ie project: constructed under the Reclamation Act and obtaining.a water. ‘supply eee 


from. uch project, and for’ whose land water. has been actually available for 


a: period ‘of..four. years, may likewise be ‘taxed by t the State or pola), sub- fe dy! 


| division: thereof in which such lands are: located.’ 


> See. 3. AU such. taxes. legally. assessed shall be: a lien. upon: the. lands. and ES Oe 
cf may be enforced upon. said. Jands: by. the. sale: thereof in the same manner and ae 
under. the same proceeding. whereby. said. taxes. are. enforced - against. lands: “hee 
held ‘under’ private ownership ; ‘but: ‘the ‘title or interest which the State or | ae 
7 political. subdivision thereof may’ convey by tax. sale, tax deed, or as a. result 7 
“of any: tax. proceeding ‘shall:be’ subject” to: a: “prior: ‘Tien resery ed ‘tothe. United a et 
= States for all due, and. unpaid. installments on the: appraised: pur chase’ price "of. 


such lands and for all the- “unpaid | charges. authorized. by. law. ‘whether acer uel: 


| “or ‘otherwise. | The holder of such. tax deed. or. tax. title resulting from: such. 7 ce 


tax: shall: be entitled to. all: the: ‘rights and: privileges in the. land. of an. assignec, - zs 


- of such: entryman: ‘on. ceded. ‘Indian lands. ‘or of au: assignee under the. provisions. ee 
of the Act of June 23, 1910, as amended, or of. any such entries in a Feder ale ee 
a reclamation ‘project | constructed, under said: Act of. Tune 17, 1902, as auDe e ee 


| ‘ mented or amended. 


‘SEC. 4, If the lands’ of any ‘such. eatryman ‘anal: at. any. bitte - revert Bi he — 
| United States: for any reason’ whatever, all such liens or tax titles resulting, = 
from assessments ‘levied after: the date of this: amendatory Act upon. such Jands. ae 
in favor of the State or political subdivision thereof Wherein’ the lands are 
7 located, shall be and. shall be -held-to, havé been,. thereupon extinguished; ‘and ae 
7 the levying of : any such, assessment by such State or political: subdivision. shall Ot ghee 
a a be deemed to be an. agreement on its part, in the. event of. such reversion, fe See 4 oe 
7 . execute and’ record a for mal. release of. such lien. or. tax title. | : 


~ Section 1 of the act of June ne 1930, amends. thie abe ok ‘April 2 a1, i - a an 


7 1998, so as to make it applicable to the lands of. any entryman within. i 


oe any Indian. irrigation. project: on ceded. Indian. lands, after. satis-» - 


factory. proof of residence, improvement, and cultivation, under the: 
homestead law, and acceptance of. such proof. by..the. General. Land — 


- Office, as well as to, lands: of reclamation homestead entrymen:under’  _ eo 


the act-of June 1%: 1902, after final proof. and compliance: with the: 


3 ordinary requirements. ‘of. the. homestead. law.have been. made Giles ses oe 
i accepted by. the, Commissioner: of the General: ‘Land: Office, 2, “vis. 1. 00 
Section 3. of said act. of June 13,. 1930, provides. that the title. on oe 
- interest. conveyed. by tax. sale, tax, "deed, Or aS a. result of any. tax. wees. 
ee proceeding shall be, subject to a prior. Ten reserved. to the. United os 
. - States. for’ all due: and. unpaid installments. on the appraised. pur-. 
chase price of the lands. and for all the: oe charges authorized = 
i. by. law: whether. accrued. or otherwise. #8 


By section. 4. of said act of J une: 13, "1980, s a new ection ee ae | 


added. to the act.of April 21,1928. An on section 4 Congress has. _ : 
ze conditioned its consent, to. ee taxation, by the State or. political. 


7 : subdivision thereof, of lands of homestead. and desert-land entrymen : 


et 420. Pie "DECISIONS: OF, THE DEPARTMENT or THE INTERIOR “(Vol ae. 


. : ‘under the soclnition act, od of homestead énties within inrigution. 7 -- 
- projects on ceded Indian ‘lands prior to the i issuance of final certifi: = 


| . - - cate thereon by providing, with respect to liens or tax titles resulting, if 
from’ assessments levied after June 13, 1930, on: such entered lands, ~~ 


for the. extinguishment of all. such. liens or “tak titles if the lands of mo 


| | the entryman should at anytime: revert to the United States for 4 | | iv 
any reason whatever; for the execution and. recording by the proper ee a 


- State: authorities of. a formal telease of such. lien or tax title in. the ee 


aes -event of such reversion, and: that. ‘othe: ‘levying of any such .assess- - : 


oe ment by such State or ‘political subdivision shall be deemed to ‘be 


-an agreement on its part, in the event of such reversion, to execute fe 


dnd. record: a: formal: release of such lien or tax title.” “The: matter ee 


of conferring upon ‘the States or political subdivisions thereof. per- oe 


mission to ‘tax such. land and upon [what]. terms. rests. exclusively. 


:. i with Congress. ‘Following the plain. provisions of. said. section 4 it 
oe x:0° 18 held, with reference to: liens or tax titles resulting from assess- — 
~ ments (gnc after J une 13, 1930; that on the reversion of the entered 


~ dand to the United States by relinquishment or cancellation. for any - 


o cause, or for any reason whatever, all. such, Tiens or tax titles are — a - 
thereupon extinguished and the land i is s restored to the United pee eee, 


= ‘ree of all such liens or. tax titles... DAs 
“Circular No: 1176 -(52°L. D: S11), i 1S: ‘amendéds as see forth haratii” 


The: purpose of the law 3 is to ‘permit, taxation by: States or ‘political = 


o subdivisions thereof, prior to the. issuance of ‘final. certificate,. ee ce 


~ lands embraced in reclamation. homestead entries, and i in desert- land oe 
entries within: irrigation projects: constructed under. the reclamation. = ne 
act and obtained | a-'water ‘supply from ‘a reclamation project, and a 
Lo”. of homestead. entries’ ‘on. ceded Indian lands within any, Andian 1 Irri-, ‘ 
: ~ gation project. ee 


Homestead’ entities’ under ‘the’ Fedlaniation act. and homestand en- os 7 


7 bigs. on: ceded Indian lands within any Indian irrigation ‘project ‘are. ae: 


Lae made. ‘subject to such taxation after the submission ‘of’ satisfactory ree 


final proof under the. ordinary’ provisions ‘of the homestead. lawand 


a upon the acceptance: thereof by’ ‘the Commissioner of the General’ ae 


~ Juand ‘Office, and’ desert-land “entries located’ within. irrigation proj; 


ects: constructed ‘under ‘the reclamation act and’ obtaining © a water — 


. supply from such project. at any time after water from said project 7 : ses 
has’ been’ actually’ available for ‘the Jrrigation of ‘the. lands: in the ok 


entry for four: years. 


Taxes legally so aacessed ie he" ‘State. or political ‘subdivision Pig t 


thereof under the acts of April 21, 1928, and Jurie 13, 1930, consti- . 
"tute alien: upon. the land, subject to: the prior Tien: Pa he ‘United 


‘States forall due and unpaid installments of the appraised pur- : 


chase’ ‘price ea the lands and for all the unpaid: charges authorized: 
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“ by law, whether: accrued ¢ or r otherwise, and such lien may be: anforead © a 
__. by the ‘State or. political subdivision thakor by the sale of the. lands. 2, San 8 

| “under proceedings had as in case of lands: held in: private ownership. eee i ; 

~ No tax assessed or levied, if any,’ prior: ‘to April 91, 1928, by the 

in eS ‘State or political subdivision thereof, ds s validated Le. either the: act <— 
oS OF. April 21, 1928, or June 13, 1930.. ae eaaye 

-. In ease 6f: the ile for anpata cee sof jands inbided in howie- ee, 

stead entries on ceded’ Indian lands within” any. Indian irrigation He 


ee project, or of a reclamation homestead. entry, or a desert-land entry . aes 


within an ‘irrigation: project. constructed. under the ‘reclamation: act "Sean ee, : 
: “and. obtaining its water. supply. from such a: ‘project, the: holder ne ues 
the tax deed or tax title resulting from such tax sale shall be: ‘en- A 
titled to all the rights” and privileges, as to such: homestead entries, a ae 
| of an assignee homestead entryman on. such. ceded Indian lands or. 


of an assignee under the provisions of the act of June 23, 1910 (36 


Stat. 592), and section 2 of the act of March 28, 1908 (35. Stat. 52), : | 
as: to desert- land entries, only. when. ‘application for recognition as 


assignee has been. filed in accordance with the governing regulations | 


(see 47:L. Dy 417, as to: homestead entries, and’ 50 Li D. 448, 453, - ; 
“as to desert-land: enitries), and also ‘satisfactory proof of auch tax 
title and showing that the period. of-redemption has. expired. “After | 


acceptance by the: Commissioner of the General Land Office of such 


 -evidencé as ‘satisfactory, the name of such: assignee shall be endorsed 


‘upon ‘the records of the General {Land Office] and. local offices and. - 
such assignee shall be entitled: to the rights‘ of one. holding ‘a com> 
pleté and valid assignment under said act of J une 23, 1910, or the act. 
of March 28, 1908, supra; and such assignee may at any time there- 
after receive patent. with’ lien reserved: (in: proper cases). under the 
act of August 9, 1912 (37 Stat. 265), as amended and extended, for 
all unpaid installments, including, in proper cases, all sums: ‘dué: or 


to become due to the United States on-account of. the purchase price 


of the land, ‘upon: submitting satisfactory proof of reclamation = 
_ required by the act of June 17, 1902 (32 Stat. 388), and-acts amend- 
-atory thereof, and in case of desart: Jand entries, the claimant ‘upon 


| submitting satisfactory final proof under the’ act of March 8, 1877. oo 


. — (19 Stat. 877), as amended by thé acts of March 8, 1891. (26 Stat.. Pe 


1095), section 5 of June 27, 1906 (34 Stat. 519, 520), June 6,1930 

o's, (46: Stat. 502); and June 13, 1930 (46° Stat. 581), and making the 

3 payments required by said acts, shall’ réceive patent with lien re- 

served in proper cases. The holder: of the tax deed or ‘tax. title, 7 7 
 -applying for. recognition as assignee, as aforesaid, must. submit = 
_. ‘proper evidence of ‘tax ‘title. As the laws governing thé sale‘of 


~~ -Jands for: taxes are not the same in thé several States affected by this oe 
ae sae and as. in some. instances more than-one method: of “conducting P 
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‘rales is permitted, and as the period in which redemption may. be 


2 made - varies, it is not thought advisable to formulate specific rules . 


ce governing evidence or proof of tax.titles. However, the following  _ 


7 general rules must. be. observed : Tf the tax title is. based on court 


ae proceedings, a copy of the decree or order of the court. under the 
seal of the clerk of the court must be furnished. The certificate of = 
~~ the clerk of the court should make specific reference to the laws _ 7 
, ~ ‘governing | such: sale. and show that the.period of redemption has _ 
expired. without. redemption having. been: made, citing the ‘statute. 
If the sale was made by the State or political- subdivision thereof 


Be or under other than. court proceedings, the certificate. of :the officer 
conducting such, sale, under the seal of his office, must be furnished. 


cr This certificate should show that. all steps necessary to legalize such — 


sale were taken, citing the statutes, and should show that the. period 
of redemption has expired without redemption being made. a 
In cases of application | for. exchange of reclamation homestead 


See Gane under said act of June.17, 1902, in whole or in part. (of lands 
not sold at tax. sale), or application to amend, where the proof as to 


residence, improvements, and cultivation in Sonor of: the base land 
has been accepted as satisfactory (see subsection M. of section 4 of - 
the act of December 5, 1924, 43 Stat. 672, 701,.and section 44 of the - 
act of May 95, 1926, 44, Stat. 686, 647, and the. remilations under said 
act. of May 25, 1926, 51 L. D. 525, 52 L. D. 193), there must be fur- 
nished in ‘addition fo the usual aviderice. a certificate by. the proper 


— State or. county tax officer. showing that there are no unpaid taxes 


or tax sales charged against the. lend: or tax deeds. outstanding and 
that the accrued taxes. Hor the. current year have been provided. for. 
Tn this connection reference i is made of course to assessments or taxes, 
if any, levied by the. State since April 21, 1928, under said acts of 
April. 21, 1928, and June 18,1930. On allowance. of such exchange 


EOF aincnament. you will Seer notify the proper State or county 
| ~ authorities thereof, to the-end that the base lands, in the event that 


they have been legally. assessed, may not be. further taxed by the — 
State or political. subdivision thereof ‘unless and until they again — 
a acquire a taxable status. The notice should describe the base lands, 
title to which has reverted to the United States, together with the 

hame. of the party surrendering title to the land io the United States. 


Except in cases of application to exchange, or-amend, as set forth 
in the next preceding paragraph, whenever relinquishments of en- 


tries or parts of entries. involving taxable lands are filed with the | 


register, he will note. the same upon his. records as in ordinary cases, 
and in cases of the cancellation, in whole or in part, of entries involy- — 


ing taxable lands, the register will note such cancellation upon his eA 


: ‘Tecords. and prope advise the State or county authorities thereof fies 
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_ : to the end that thé: lands inivolved may be: formally relisved of tae, ae | | | 
i Ee joe liens; or tax titles, if any, levied: or outstanding. thereagainst PU 
Pe, -Stiant to said act Of June 18, 1930, between Jane 18, 1980, and the = 


date when the relinguistinent: was filed. or “cancellation. made. Such - | ‘ S , 
~ notice should describe the land involved and | give the name. of the:. 2208" 


oe 7 entryman or claimant thereof as shown by the records of the Land — ee 


ea Department. The notice to the tax authorities should be- substan- = aos 
tially in the form shown at the end. of these instructions. The 


no release’ of the lien or tax title ‘should be duly executed and recorded - eS 


~ by the proper State or county authorities, after which with evidence . Lae 


:. of its recordation it. should be filed. with ihe register and. thereupon a> a 


- forwarded to: the General Land Office. A copy of the notice issued - oe 
to the. State or county tax authorities should be transmitted. to the — 


‘Commissioner of the General. Land Office | on” the - ‘issuance of the 3 
notice to the State. : _ 
Failure to notify the ‘State o or Slt ethan dheisot of. re- . 
version of title to the base land in cases of application for exchange, 
or for amendment, or in cases of relinquishment or cancellation of 


any entry does not mean. that: such base land or land covered: by the 


relinquished or canceled entry still. retains its taxable status, if any 
such it.ever had under said act of April. 21, 1928, as originally er- 
acted or as amended, as aforesaid, inasmuch as. under. law’ lands 
owned by the United Staties and not in a taxable status are not, under 
any circumstances; subject t to taxation, ee the. eorates or r political sub- 
‘division thereof. : | 
~The register of the loca lind cifice. will, ‘upon. ‘application therefor, 
‘furnish the proper taxing ‘authorities lists of reclamation homestead 
entries upon which. final proof has been submitted and accepted _ 
‘under the ordinary provisions of the homestead law, and of desert-. 
land entries where water from a Federal irrigation. project has been | 


available for four years, as provided in instructions of October 8 Bo . 


1907 (36 L. D..194), and of April 16, 1910 (38 L. D. 575). Circular 


No. 838 of July 8, 1922, (49. L. ‘bD. 168), stands. revoked as Os November | e : | 


27,1928. (52 L, Debi) 


' Neither said act of April 2 a1, 1998, nor the sihiandatoiy.a act of Ju une 
48, 1980, enlarges, abridges, or impairs. the act of August. it; 1916. eS 
Racca (39 Stat, 506), in re irrigation districts in. their relation to the public a 2 
~ . lands of the United States and both the act of April 21, 1928, as — 


amended, and said act of August 11, 1916, may have harmonious - 
- operation within their proper spheres. For Sas under ‘Said - 


| ee last. mentioned act see 52 L. D. 155: . o ae 
The holder of the ‘tax deed or tax title reaiiltings featn this tax 


: - gale mentioned i in section 3 of said act of April 21, 1928, and. of said: - 


ae act. of Ju une 13, 1930, , should promptly give notice in writing of his _ - 
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: dlaisd interest in the tnd i the register ‘of: the local: lead ae 7 


a within whose district. the involved, land is.situated, in accordance 


Ex with Rule 98 of the Rules of Practice (61 L.:D. 547, 563), whereupon -~, 
he-will be entitled to. full notice of all action against the entry. as ie oe 


| rovided bys said rule. se GPA 


7 I concur : 
Se: ao oe i P. W. Dawn, - Te 
oe le ns. | Acting Commissioner, Bureau of. Reclamation a 
oe =e z | “¢@ J: Ruovns, i, 
a x ommissioner of 1 Indian A firs. 
Approved: be | aes , Ar 
| Jos. M. Dron, 


First Assistant Seoretary, 


. Derarrmunr op rue INTERIOR, GENERAL Lanp OFFICE 
| as ‘DISTRICT LAND: OFFICE. : 


| (Place): (Date =>, 





“Sir: ‘Pursuant to. the  escinnous ander the Bee of Ju une 13, 1930, (46. Stat. 


. «§81), in the matter of State taxation of lands of homestead and | desert-land - 


entrymen under the reclamation ‘act. and of homesteads. ‘on: ceded Indian | Jands. 
within Indian irrigation. projects before issuance Of final certificate, you. are . 


6. © “Moors, Commissioner. eae 


: hereby notified that - ae eee ea serial. No. Secu) in the name not ie 7 


{Kind of entry). 
was s canceled - 
* - mee ee by. relinquishment state date of pat de sebngqulshinent). - 

dated. (a as to the: following discribed land 7 : 3 
See. —, T. —— i R. ——, Mer., and said land. has reverted to i 














_ ~ the. United States. ‘Under the. pr ovisions of section 4 of said act. of June 13, 


1980; all liens or tax. titles resulting | from - assessments - levied - after J une 


- 18, 1930, under. authority of said act, on the land.that has reverted: to the —_ 


United States are extinguished. You will, accordingly, execute. and. record. a 


(State. whether by un antamient or by ‘decision ‘and if 


 yelease of such liens or tax” titles. and forward such release to this: olfice eae - = 
with evidence of its recordation, 2 ao | . | 


‘Very eee fully, } 


Registers. 


ae : Nore —In issuing: ‘said. notice, it. is important’ that’ ee pense shall accurately ies. 
| ‘describe therein the particular legal subdivisions. Which have: reverted . to the 


| United States, together with. the date when. said reversion took: Place: 7 ae 
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7 a @ GRANT. 70 ‘SAN FRANCISCO FOR THE: HETCH HETOHY WATER 


SUPPLY: AND POWER: PROJECT 
| ve as Opinion, July, 28, 1931. 


ye “Brow 0 OF. . Way-Raroroap Rene oF Way—Ruseevors, Sire =e ot, 
~The grant of December. 19,1918, to: the city. and. county of San. Francisco of = S 


__. public lands. for development and use of the. Hetch Hetehy water supply : 


| and. power project is similar to the grant of March: 8, 1875, of. rights of. ce - 
way. and station grounds for Yailroad purposes, and of March 3, 1891, for 


= yeservoir sites; that is, a base or qualified: fee not: subject to interference 
3 by subsequent disposals. eo, Pg See SL, ae Oe . 


2 hee Rien or Way—On. AND Gas Lanps—Imasi, tad . eee 

| In the administration of the act of May. 21, 4930, Which empowers the ‘Sec. : 
. = eet of the. Interior to. lease: for. the extraction of : oil and gag: jands: cov-: 

ered. by a: right of way, ‘it. would not be. regarded: as. ‘consistent’ with. ‘the. x 


public interest: to. grant: a ‘Jease. which» would . interfere. with. the Hetch 
| Hetchy water supply and power project: grant of December ‘19,. 1918... 


? : ses Secretary Dison to Ur. M. uM. . O'Shaughnessy, Oaty Engineer, ae 


San Francisco, California: | +o 
Reference is made to your. Mr. M. M. O’Shaugnessy] letter of. Mags | 
| A 1981, and prior. correspondence relative: to certain: claims:in’ — 
~ conflict. with: the grant to the city and county of ‘San Francisco _ 


- under the act of: December. 19, 1918 (38. Stat. 242), for development | 7 


and use of.the Hetch: ‘Hetchy ; water supply and. ‘power project. 


- You. call attention. to. the’ provisions of: the said act ‘and: express a a | 
_ the. opinion. that it: contemplates. two: distinct classes’ of property, a 2 
- namely (i) rights: of way for acqueducts, power. lines, etc., and (2). 


_ > lands. for reservoirs, dams, etc.: that section 5 of the act provides te 


a for other disposal. only. of land: affected. by the rights: of. way, sub- 


- ject. ‘to. such’ easements, while the “ lands 2 were. ones ine fee 
and. are not subject to. other. disposal. : 


The department is of opinion that ‘the ay auality oF the aa in. a aa 


‘ respect to these two classes is the same, and that the estate so granted : 


‘is a base or’ qualified | fee in both’ cases. ~The provisions: for for- 
- feiture: relate to the whole. project or any part thereof, and upon — 


-. certain. conditions the Secretary of the Interior may declare: “for- 


| 7 : feited -all rights of the grantee. herein as to that part: of the works 
not constructed,’ ” and suit. may be. brought. for the purpose of pro- ce 


oe curing -a judgment, declaring - all’ such’ rights to that: part. of the : Sipe 


tr a works not constructed to be forfeited to the United States.” 9 
_. It is believed that the nature of this grant is thesame as. that ere 
7 provided by: the act’ of March. 3, 1875. (18. Stat. 482), granting rights ieee 


of way and station. ground: for ‘railroad purposes, and by the act of - 
~ March: 8;: 1891. (26. Stat. 1095, 1101), for reservoir. purposes. The 


ine legal. effect of: such’ grants was fully considered i in Windsor Reservoir 


7 sie oe a MO, Gets L. D. mF, ey ‘You will find es ee 


‘e 426 . DECISIONS: or THE. DEPARTMENT. OF. THE INTERIOR Vol. 


: cited: many Abacos to: the- effect: that en ‘grants can not ee dis- ae | 


. turbed by. subsequent disposals. ‘The decision (51 L. D. 305), also 


expressly overruled the case of Homer E; ‘Brayton (31 L. D. 364), 


which allowed a soldiers’ additional homestead entry to be made — a. 


for a tract covered by a reservoir site. approved under: the act of 


ode, March 8,.1891.. These later rulings: are. affected, however, by. the = 


_ more. ne act of May 21, 1930 (46 Stat. 373), which empowers ~ a 


the Secretary of the Tnteriot to lease for the extraction of oil and 


gas lands covered by a right. of way, but otherwise they. express 


the present attitude of the department. . In the administration of. - 


the act last cited it would not be regarded as consistent with the — Re 


public interest to grant a. lease which would interfere with the pur- 
| pee of. the. grant under. the. act of. December 19, 1918. 


You refer to certain entries for lands Bovered. by reservoir sites : oe 
solectad by the city and county ‘of San Francisco under the act of | as 

December 19, 1913, and ask what may be done to clear the title 
_. and to. maintain a leat title to other. such lands granted under’ that, a 


act. As above pointed out, the subsequent entries are’ ‘inoperative 
- to affect the title of ‘the eit y: and. county. ‘They: gave “no rights 


_ whatever as to. the. lands: covered by: prior. grants to the city and 


county. At most, they. constitute mere clouds on the title, and the — 
_. department. does not’ feel that the circumstances would: justify the 
expense of litigation in the: absence of active. a wun the é. 
rights of the city and county under. the grant. nt | 


The statute of limitations appears to be an a ehodine. eee 


= against proceedings to cancel the patent issued to Fred B. Musante 
for lot 19, Sec. 31, T. 1.S., RB. 16° E., M. D. M. , April. 24, 1923, on 


his. timber: and. stone. entry. “Perhaps some. adjustment: of the: pur- 2 


chase price. could be made if‘ he would apply for elimination from. : 


_.. his patent that subdivision, the. ‘greater ag of which: was ue 
f esa to the city and county. | fe 


In respect to lots 9 and 15, oe Sac. 31, ak to ‘the ‘State 7 
on September. 27, 1928, under an indemnity. school selection, perhaps | 
a satisfactory adjustment: could be: arenes ot nailer Oe me 


‘State or its transferees. = wa. 
Regarding lot 3, Sec. 1, T. 9 S., R. 14 E. M. D. M., skies in 


ait the stock-raising howiestead. Att of Andrew. ‘Poterion; this tract _ 


will be eliminated from the. claim because of ae eran of that sub- - 
division to the city and county. | , 


a. _ You-are further advised that in the future. aavens ua will 7 | 
not be. allowed in cases: where. ‘an entire’ subdivision. or a substantial © ae 


portion thereof is covered by grant to the city and county under 
_ the act of December 19, 1918; unless in a clear case the project _ 


- would not’ be injured by. eyes an: oil and oe lease under the 7 et 


ae, : terms of the act of May 2t, 1980. | 
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‘DISTRIBUTION oF NET PROFITS. OF THE SHOSHONE POWER a 


_ Opinion, July 29, 1981 


2 SraruTss—Counrs—Orwroms. 


It is solely the province of. the courts to. determine the. -constitutionality of < a seg 


| -“ an act of: Congress,. and until. an act is. judicially held to. be. unconstitu- —_ 
tional it is. the duty. of the executive officers: of the Government to admin- a 
ister the law as wr itten. - | 


. POWER Prosuot—InrigAT10n Dismrers SH Ane oF Promims—Srarurss.. 


in view of. the special act. of March 4, 1929, which specifically prescribes foe at 7 a ae 
2 the distribution. of the net. proceeds derived from ‘the: operation of. the Be 
" Shoshone ‘power plant constructed, by. the United States at the ‘Sloshone — - 


~- Dam, ‘Wyoming, the general provision: contained in subsection : 1, section 4, 


~ of the act of December 5, 1924, relative to the distribution: of the accumu- - 
. lated net profits: derived from. the. operation of project power. plants. has ie a 


no application to that. project. 


Finney, Solicitor rs 8 0 pie, ae pag 
‘The Shoshone. Trrigation Tistiice of die Siesttone) tote: Wyo: 
ming, has filed. with the department a statement. in the nature: ofa 

| claim for credit’ for a share of the net power revenues: -from. the 

Shoshone ] power plant.. constructed. by the United States at the Sho-. 

shone. Dam, Wyoming. | The ‘power plant. was built on the Shoshone ~ 

project. primarily for the. purpose of developing electrical energy: 
to use in operating: draglines for carrying on the extensive drainage 
construction program: designed to relieve seepage conditions on the _ 

Garland division (now included in the Shoshone Trrigation District). 5° 

_ the Frannie division: (now. included in: the Deaver Irrigation: Dis- 


trict), and also: for construction of the. diversion. dam and. irriga- oe” 


_tion works of the Willwood. division of the project. 


While this work was in progress, some ebdctiicity. was’ Seid toma! a 


- the power plant to municipalities, and for use in the oil fields nearby. 


The: revenues: from. power amount to approximately $75,000. per — a : 
year with > a prospect: that the revenue will be materially. increased eet 


a after the newly-installed 4,000 kilowatt unit is in operation. bap 
The act of. December By 1924 aCe Stat. eu oa) by a 4 
section I, section. 4 pea at 


That whenever the water ‘users take over armed care, operation, “and wanes snes 


; nance of a pr ‘oject, or a division of a project, the total accumulated net: profits, 
-as determined by the Secretary, . derived. ‘from. the operation | of project: power 


plants, leasing of project grazing and farm lands, and the sale or:use of town .— 


sites ‘shall be. credited to the construction charge. of the project, ‘or. a. division 


| - thereof, and. thereafter the net profits from such sources may ‘be. used. by the — 
water users. to be credited: annually, first, on account: of” project. coustruction : 


| charge, gecond,:. OD: account of project operation: and ‘maintenance charge, and 


— “t third, as the water. users may direct. No distribution to individual water ery 
- users shall be. made = out of any. ‘such - ‘profits before all obligations, to. the 
Pb Government shall have: > been. pee paid.’ | 7 


- a8 a DECISIONS OF THE DEPARTMENT OF THE INTERIOR, oe “Tvol. 


ee “While ge act: was in’ force). ai ee aeuents sad. was. » cniio - 
paee e eee the United States and the Shoshone Irrigation District, and 


‘It is the claim of the district that its proportionate. share of the cost. 


- - of the power plant was included inthe contract obligation assumed i so 


_ by the district.. It is the claim of the Bureau of Reclamation that 
at the time the repayment.’ contract..was made, July 31,1926, the 


- power plant was a, dosing” venture, and the district representatives 


- did-not. want an interest in it and declined to agree to repay any of 


eee ‘the. cost of the power system. Tt appears from the records and books — 7 . 
~-- of account of the Bureau of Reclamation that the cost’ ‘of 7 power plant ae 


and electrical system was carried as a separate item and was not = 


: charged to the Shoshone District or any other division of the project, a 


or and that: the ‘power revenues were credited against cost oe construct- ae 


ae ing the power plant: and the electrical system.” 


The district carried on ‘negotiations with the Und States a | 
| amending the repayment contract of J uly 31, 1926, so ‘that it would 
charge the district with its share of the cost o ic power. plant, but 

these negotiations were not fruitful. - While. they were being’ carried 

on, the act of March 4, 1929 (45 Stat. 1562, Soha was sae which: 
provided, among other things, as: follows: rig | 

- That: the net revenues from ‘the operation of the Shoshone power pian shall. 
be applied, first, to the repayment of the construction. cost of the power system ; 
second, to the. repayment. of the construction - ‘cost, of the Shoshone: Dam; and 
| third, thereafter such net revenues shall be. covered. into the reclamation fund. 

With this. directory legislation on. the. statute books, the district 

. réquests: ‘and demands. that the Secretary of the Interior give it 
: credit, under subsection I, section 4 of the act of December 5, 1924, . 
supra, for net revenues from power, notwithstanding such legislation, 

— the district claiming that the act is. unconstitutional: and, in effect, 7 

_ deprives the district. of a vested. right in the Powe plant and the ? 

net revenues arising from. the sale of power. Se, 
It is not the province of the executive officers of ihe: Gece a 

- ~ to. determine the. constitutionality, of an. act of Congress. If this 

duty falls to any one, it is preferably: upon. the judicial branch of. the . 


Government, and until an act of Congress is held by the courts to be — = 


unconstitutional, it generally devolves upon the department to follow - 


| oe the law as teh: This means that net revenues from power re- at 
| ceived. from the operation of the Shoshone power plant should con- 
a tinue to be. credited as required by the act. of March 4, 1929, SUpTO, 


a Iti is suggested by the district that the department report favorably” | 
on a bill proposed to be introduced in Congress that would amend the 


act of 1929 if legislation 1 is required.. Whether the department will : oe 


PROSE or as ia keplavon that ny be menpeens by. in e interested. 
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| Parties must be! deferred until the legislation is: before it for « con- ae 
“sideration. o: | 
‘Tt is my. opinion that itie? ‘abe 3 Mareh 4, 1929, ‘supra, pieveita the. 


s “ department from. applying. any “of ‘the Het. power revenues of ‘the: 0 


~ Shoshorie power plant to a reduction of the annual charges due from ae 


the Shoshone Irrigation District. to the United States, in accordance 


‘ 1924, 
| Approved a 
_ Jos. M Dass: ee 
First Assistant f Seoretary. 





with the provisions, of subsection I, section : 4 of the act of December 5, ae 


| RIPARIAN 2 RIGHTS 1 MEANDERED LAKE. BEDS IN THE E STATE | 


_OF IOWA . 


oe _ Opinion, August 5, 1981 


Laxes—Rivantait Rironrs—It URISDICTION. : 


“The United: States’ does not ‘retain: the ownership of ‘the beds of streams. or : - -* 
other bodies : Of: ‘water; | whether’ navigable or: nonnavigable, after” the tte” 


marginal: ‘uplands: have been : disposed: of: without . reservations ‘Or ‘restric- 
..tions,. and: the: extent: of riparian rights: ig -sovertied Py: local. law. Hardin 
We Jordan (140, U,. noe 871). ess ee a ee ee ae ee eee 


Laxns—Rrranian Riours —Parant—lowa.: 


_ of. atreamns ‘or ther "padies, of. water, ayliebhers mavigable’ or. qopnariesole ose 


: 3 and Government patents’ for ‘marginal. lands, follow: the: State. rule and 
- convey, no land’ under a nonnavigable lake. os oF 


Assistant Seqretany ry Edwards to H On 1 Bi a Dickinson, Des Moines, bie | 


Towa: ore 


| *: etereniéa is is ae ‘a your Hon. L. oe Dickinson] letéer of: J uly 7 
29, 1981, in regard. to. titles to the beds of nonnavigable; meandered 


Hes oes in ‘the State. of Towa. You: suggest that ‘a: conclusion could. be : 


. — “reached either by legislation. or by action on the part of the ‘Federal = 


| Government to be resented ona a stipulation oF facts and tried on 
briefs. - Se, . 7 


| The records s show, that aa ie have. ee fntroduesd:' in- ae 7 
| gress. with a view to granting to: the State of Iowa. all of the. right, 4 


title and interest of the United States i in. the lands within the meander 
_ lines, as originally surveyed, of the. lakes within the State, the beds 

a, © of nonnavigable bodies of water not passing to the riparian owners | a 

a as in nat State. _ These bills were: not enacted into law. | 


4 430 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR | “tvo * des 


There have been several inquiries recently. in ‘regard to ae s legal — 
= ownership of such lands, all of them more or less indefinite as to 

| “ the names, areas and locations of the lakes or former lakes involved. 
7 Since the case of Hardin v. Jordan (140 U. S: 871), this depart- _ 

- ment has. followed the doctrine that the Federal Government. does 


not own the beds of streams or other. bodies of water, whether 
- navigable or nonnavigable, after it has disposed of the. marginal 
uplands without reservations or restrictions, and that the extent of. 


_ riparian rights is governed by local law. Therefore this department’ 
could not consistently recommend. suit whereby the. Government 
| would make claim of legal title to the beds of. meandered nonnaviga-- a 


* ble lakes in Towa, where the: uplands were e properly eumveyed: and : 


— disposed of. 


‘The court. had ample eopetnik: to ule: upon ‘that, question in 7 


-. the case of Marshall Dental M onufacturing Company v. Towa (226 ties | 


a U.S. 460), but it chose to leave the question open. ‘Tt was definitely _ 


held therein that the riparian owner did not acquire title to the bed — 
because under the law of Towa riparian owners take only. to the - 
water’s edge, and that Government. patents for lands in that State 
- follow the State rule and convey. no land under a nonnavigable . 
lake. Whether the legal title to. the land remained in the United. 
7 States . or passed to the State, the court found it. unnecessary to 
_ decide, it being held that by” virtue of its sovereignty the State had 
sufficient interest in the condition of the lake to entitle it to maintain 
the suit against. the riparian owner to prevent drainage. This deci- 
- sion indicates. the delicacy. of the question. and the reluctance of the 
court to decide it. Of course a mere hypothetical ‘case would not 
be entertained. It would have to be an actual case, and only the 
pertinent issues in the particular case would be decided. In the 
absence of such actual controversy, it does not appear appropriate 
-. that a case should be made aD. Re a view to settlement of general, 
4 principles. ie 
J am not aware oft any case sae the Federal Government | is dis- : 


oa posed to: interfere with the State of Iowa in the control of such lakes, cae 
and it does not appear feasible to anticipate and attempt to frame 
c issues ° so comprehensive as to include’ all ‘possible questions that Se 


te might arise in the future. Inasmuch as the matter has been brought — 


to the attention: of. Congress, Tam. strongly of the opinion that the . 
subject: can’ best be left for such consideration and action z as the ° legis- he 


_ Jative branch may, find advisable. 
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“WILLIAM, Fe CARR 


_ Decided August 6, 1984 


. ‘Mantwe- Crane—PLacen ‘Crame—Bounpanms—Sunver—Roras “AND: / Regura- er ae 


TION S. 


‘The rule enunciated in 1 par ragraph 30 of: the: mining Depalattons fine a . limita- Gres 


. ‘tion. on the length: of a: placer claim, will not. be. applied where the mineral 


. deposits: are confined within a. narrow s strip of. land in the. bed and on. the - a | 
banks of'a small’ ‘stream. in a. canyon flanked by abrupt. walls. or rocky . 


Slopes. on each side,, containing. no “mineral, agricultural, or timber value. 


oS Enwaxns, Assistant Secretary: oe : pe 
This is an appeal on behalf of: ‘William: F. ‘Carr? ~igpplicant for oo re 
: patent for the ‘Hy- Grade. placer: mining © ‘claim, ‘Survey. No. 10638, Py eT, 


| embracing 80.695. acres, from. that. ‘part. of the decision of. June 2 


1981, by the Commissioner. of the: General Land Office wherein = : : - 


i it is s stated and held: " “eet 


2 three square 40-acre ‘tracts, as, required by paragraph 30, of the. mining regu. ie . 


} lations. | cae | 

| Allow’ ‘the. ‘Claimant. 30° days” ‘trom’ ‘receipt ne ‘notice. within “which” ‘to 
file i r. es evidence. that. he has. begun proceedings looking: ‘toward a pew 
survey. of the. claim. with | a view. ‘to. excluding ‘such portion. of the. claim as 


will bring it within the requirements ‘of paragraph 30 of the mining regu-- 


lations, | AE. he. complies: with, these. requirements: it. will be: necessary for. him 


+ £0. show, ce discovery within the limits, of. the. claim as. ‘amended. and improve- we ; ss, 
7 ments. to. the. value ‘of $500. expended upon. or for the. benefit” of ‘the as 


; claim, eRe 


Tt. laimant fails. to. comply herewith. or. ty ‘show cause. pithin the time as fe 


allowed,. the entry, hereby ‘held. for cancellation, will, be. canceled without < 


bre : further notice, in. the absence of appeal. 


-' The claim involved is for rinstirvéyed: land aoe a tional forest. oe 
Cs Upon receipt: of notice of the: application — for patent: the Forest | 
— Service seppeiedl that it would enter. no Protest against | the issuance a 7het 


| of patente. 


: . Mineral Sanveyet papal ee ie 


The survey. of: this. placer. claim does not. conform to ea seuss 
since. it. is on. cunsurveyed | land. “The land adjoining this: Cain is. extremely. 


- broken. and’ jnountainous, parts of which being. inaccessible: 


“his placer. claim could: not legally be made ‘to: conform. fe the “ecunguler - 
“a system’ of the. public: survey, . for it. would necessitate. taking: in: gr ound that 


ae carries no placer gold, being ground ¢ of DO value for ANY. purpose except, the a 


- rock contained therein. | 
[ols “Phis: placer claim is essentially « a ‘gules or "gorge placer claim, being 1 in me : 
canyon. of Hmigrant ( Oreck. Oe en ak Hs ayes: eas 
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In an ‘affidavit submitted: in support of the e appeal the mead ae 


7 _ surveyor referred to alleged— an” . | | es 
_ That the walls of the canyon or gulch, on aienar. side of the: said Hy-Grade os 


claim are steep and covered with slide rock except. where there are rock walls, - 
and that there is very ‘little: timber located | on the sides. of the claim, noné- . 
-* of which is commercial timber or likely to ‘become: such, and that the lands _ 
‘$3 within the claim and on: either side of the claim are not suitable for agriculture ; ate 

| eee: ee eee CAE ge OE ne gp 


“That. the. one. ‘end of the Hy-Grade Placer Claim is. ‘the end line of the- 


ee Fridley ‘Placer Claim, a patented mining claim, ‘and the other end line of the > 
a ae said claim is the end line ‘of the Bae, Horse Placer Mining” Claim, , Survey an 
- ae 10644; ats 
Phat all: of. the. cigs ‘groundis or:: likely wince econ in . the ‘portion: of: f-the.. So . 
ey te ge canyon where the. said claim. is, located. which is not. otherwise. appropriated iserc 3" 
re . included within the boundaries” ‘of the | said claim as ‘surveyed: and ‘that all of < 


c the o blaesr Br ound at each end of’ ‘the elaim | is included within’ other: claims.’ ae 


oe hobs 


The Land | Department has. not. heretofore applied t this illustrative - provision 
literally and. we need. £0 no ‘further than some ‘of the claims on the’ ‘map ten- 
dered herewith. to show that the rule has not. been applied literally. The Frid- 
ley Placer, Survey No. 4648, only. had one. locator, its length . is substantially | 
. equivalent, to ‘the: length of two square forty-acre ‘tracts: placed end to’ end, 
under. the liter al application of the peregrenh of the rule in a question: it should 


patented, 22° 

Again, the Mary Agnes ‘Placer | No. “10008 hala but. ‘one ‘locator and was sur: 
veyed for’ patent on November 20, 1916, and was ‘thereafter’ ‘patented, ‘under 
. the same paragraph of the same tule with one ‘locator it could ‘only. be’ ‘patented 
‘if. it could. be. included within one square forty-acre tract, yet its. length is . 
such, that, it could not be included within: two. square forty-acre tracts. 

‘Again, the Pittsburg. Placer * “No. "7391. was, surveyed ‘for patent in 1904 and 
was patented. It had seven locators aid ‘yet. ean ‘not be included within four 
square forty-acre tracts’ which is. required. under. the rule. 

- These claims. “which we have. mentioned, three in. number; are loeated in. ae 
a same canyon: and have. been patented at various times and. each. and all of. them 7 


: violate the rule ‘if it is to. be literally and technically appiled. 
. The location ofa. placer. mining. claim i in the form of ae one > here 
ivolved is not prohibited by any statutory. provision 4 in. the mining 
laws. | | 


| upon. the construction given to the: mining laws in ‘the case of Snow = 

Flake Fraction: Placer..(37 Li D. 250).- In that case; after having _ 
reviewed the decided cases very fully, the @ depaxanent stated - an 
conclusion (p: 258)— | ee ae ee 
Bach: Case . presented. must be: considered - and decided. on. te own “facts: 
Conformity ‘is required if practicable. In the interest of. wise administration | 


"Paragraph: 30 of the mining regulations (49 te D. 15, 63). 1S. ere = 


and under the power which we think Congress has vested in this department  ——> 


in the phrase “shall conform as near as pr acticable,” taken from section 2331, — 
| supra, and in order “LO. keep elaims in compact form and MOK split the public . 7 
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: domain. into. ‘narrow, ‘ioné: and irregular: strips, and . to. provide a less harsh 


wc rule. than. that which has: been followed recently, and to. cover cases. where — | — . : 


a strict conformity. is. ‘impracticable, it is the view | “of. this department that. au 


‘6 claim; hereafter’ located ‘by: one or. two persons: “which: can be entirely included 


é within: ae square. forty-acre- ‘tract;: and‘a claim: located’ by. three ‘Or four persons Dig oe 


; which ean. be. entirely. included in. two square. forty-acre tracts. placed. end | to 


r end, and. a.claim. located, by five.or ‘six, .persons. which can be entirely. included | | 


in tliree square. forty-acre_ cE acts, and a claim located by Seven or eight persons — ee 


a. “which can. be ‘entirely ’ included in four. ‘square ‘forty-acre- tracts, should’ ‘be eae ae 


* approved. © “In stating | ‘this -yule® it. is ‘necessary to: ‘say. that - we do not intend © te 

that: ‘the: forties: which:are:made ‘the unit ‘of measure ‘should. necessarily ‘have 
~-north- and-south and - east: and-west. boundary. lines: : Thus, no; inordinately long 

i. and narrow. claim could. be patented, and. no locator. ‘would be compelled. to : A. 
4 ~ include’ non-placer ground unless he so. desired, as was permitted in the case 
“of” Hogan © and Idaho. Placer Mining Claim, supra: Hach claim heretofore. | 


3 Jocated,. as it comes up for patent, must be. cc and geri ges: ‘upon its own . - ‘ 


ee Thee case oe Wood Placer » Mining Connpaty was ‘before the sia | | 
ment. at three different times aoe 1 Bs ‘D. 198, 868, eee It is shown _ 
(p TOD) oe gs ye Ses ler 


The: Discovery aim, which. is. somewhat i¥teguiax’1 in: 1 shape awe ‘defined: ‘by 

a number of courses is. pearly 9, 000. feet in Tength and averages: about 500 feet in - 
width. “It lies longitudinally in’ a. northeasterly: ‘and southwesterly direction. . 
Hughes creek: ‘enters: the claim at the. northeasterly end; flows ‘thence: substan- 
tially through the center; except at: one. point, for’ the: entire’: distance,- and ~ 
passes. out of. the: southwesterly. end. ~The exception. occurs near the . north- 
easterly end, where the creek ‘flows south and passes ‘without for a little dis: 
tance. the southerly: or. ‘southeaster ly side ‘of the elaim, but soon réenters and 
courses: thence. throughout: the: remaining length: thereof,: as: above’: ‘described. 
At the point where the creek makes this: fugitive. departure from the confines: of 
the Discovery claim, the Annex placer. (which. occupies a position 1540, 3. feet. in - 
length along and coincidental with that side of the Discovery. from its north: 
easterly, end, and which is: apparently 173: feet wide). is. Situated. Its location | 
and dimensions. are such, as, to embrace and. inelude that part. of Hughes creek 7 
which leaves’ and ‘flows. without ‘for a short, distance the’ boundaries: of, the | 
Discovery, claim, | 3 os 


It was. = further found and: held iG p. 402) — 7 ve oo = ae 


eee * Pit is ‘shown. that. ‘the claims are situated at the. bottom ‘ot. a eanyon a 


; or gorge, ‘trom 200° to 400 feet wide, except’ ‘at: the. point of: position of ‘the “Annex se 
i 8 claim, | ‘where the. width is: ‘about’ 500° feet; ‘surmounted by® precipitous. cliffs, 
barren of mineral, from 750. to 1500 and 2000: feet. ‘high, and that the claims 
ee embrace. substantially the area between ‘and practically ‘follow the base ‘lines: ) 


se : of. the enclosing’ walls, or’ ‘cliffs. 1G thus: appears: that, under: the circumstances, j ie ; : : 
me the. claims conform, ° as” nearly’ as ‘practicable; ‘to the United: States ‘system ‘of. 


4 public’ land surveys, ‘and’ the rectangular ‘subdivisions: of such. surveys. “With: : 7 coo - 
6ut in any manner modifying ‘the: doctrine. thereof, and: of ‘the case of Miller = 


os Placer Claim (80 L. D. 225), in its application to appropriate: cases, the depart: ae 


“imental decision’ under review’ “(82 L. “D.198), so far as it ‘directs the: ean | 
- cellation, of: the entry ‘because of oe nonconformation of the claims: in ' qnestion Eee 


is hereby vacated. 


"18607—82—vor, 88-28 
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The department i is ot the opinion that the case at bar is one Pt | 


i ihe. rule in said paragraph 80 should not be applied. The ed. : 


- ~ claim. involved i is a little over a mile in length and. lies in a gulch 7 
~ or- small canyon. ‘The land containing gold- -bearing gravel. is a 


 Jaws.. 


narrow strip in the bed and on the banks of a small stream. ‘The _ 
- wall or rocky slope on each side has no mineral, agricultural, or. 
timber value. Under these circumstances the department. would not. 
be. justified: in requiring. the. claimant to make and perfect. another 


location or mining claim. for part. of the. land. erely: to. observe a Pes 


| oes in said paragraph 30 of the mining regulations. - 


“The. decision, appealed from i 1s. eT sae BYE ee ite 
oA : | bad p Bevereed Fy 


CONSOLIDATION | OF NATIONAL | FORESTS—SPECTAL SURVEYS 
“Instructions, August 6, 1981 = ge ee 


Naina Forusts—HXxonanen OF Lanps—Rieur ¢ OF -Wax—Supver.. | 
The -execution. of: a. special . survey: for the: purpose . of: Joentifyidg: on the 
a ground excepted. right of way strips will not: ‘be. required. in connection: with 
the: exchange of lands: in aid. of. the consolidation of. a. national forest' 
pursuant. to the act of. March - 20, 1922, where the. Possibility of. the. 
elimination of the. lands from the for est is. remote. Re ee ee 


Assistant Secretary Edwards 7 the Commissioner of the General 
— Land. Office: Nite, Pe : 
| The following i is quoted £ from a: letter of the © Secretary 0 of Agricul 

ture dated August 3, 19313. ee eS | 

. Reference is: made to the letter ‘fron. this department of December 30, “4930, 

recommending the ‘approval of an. “informal application — for an exchange of 

Jand for: timber within the Coeur. d'Alene ‘National Forest it: the. State ‘of 

Idaho, under the. provisions. of the Act of ‘March. 20, 1922, (42, Stat. 465), 

filed’ by Maude A. Hogan of Spokane, Washington. , 

ita appears © that. there is. excepted from the land offered the ‘Government _ 

: in this exchange a strip of : land. embracing ‘5.58. acres ‘which is. used by the 

Ohio. Match Company for. a railroad. right. of way for. the transportation. of | 

| stumpage purchased from. the Yorest. Service, The. existence of this. excepted 


_. strip will. in no. way. interfere with the. administration - of the. offered land | 
for forestry. purposes, and . the ae of title subject to. this exception | 


_ meets with my approval. ae | : 
eae baie connection. with: the acceptance of. title to ene offered. land: in. this” case 


some question. has. arisen relative to. the necessity . for. the. execution. of an - . 


on exchange survey. to. identify on. the. ‘ground and by an. official. plat the. loca - 


- tion. of the said- railroad right. of oway.. ‘It. appears that the. only circum- 


a : siances under which. it would ever be necessary. to deseribe the. location of the BL: 
5 excepted’ strip. would. be. in the event the. offered land were. eliminated. from be 


- the national forest. and. subsequently entered. under. one of. the. public. land 
: In such an event it would: seem that it would be possible for the 
2 Government to ‘Pass pile to the land in question through phe issuance of | 
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a patent. containing: the: same metes. and ‘bounds description of the excepted Die Ge 


cor pas which. is. contained. in. the. deed conveying the offered. land to.the Govern- ~ | 


_ ment in the instant. case. By following this. procedure the. expense. and- delay.” et a 


Incident to the execution of an exchange survey would be avoided. | 
It has not. been. the. practice. of your. department to require the execution, as 


of special surveys identifying lands embraced in easements granted’ under the ee 
Various: rights of way acts, and. while’ it is. recognized : that. technically the - | 


instant. ease is: ‘different - from ‘the - ordinary. right-o f-way- easement, in’ that 


the land: itself. rather’ than. the. easement: is conveyed, nevertheless the: actual 
an results in so far as the effect upon. the land itself is concerned are the same. . 
: » Furthermore, the possibility of any lands which: have been: acquired through ee 
“the medium of the General Exchange Act of March 20, 1922 (42 Stat. 465), 
cand. other related acts, - ever. being - eliminated. from. the. national forests. is. ; 
. extremely remote. .The lands. acquired | through these. exchanges. are located ae tae 
in areas. which. have been. carefully considered’ by. the Forest. Service in con- ea 


- nection. with. its land exchange plans and. are: tracts the acquisition: of. which. 

| will aid greatly in the consolidation of the. national. forest. Jands;. therefore ° ) 
such: tracts safely can. be considered. as forming an. integral part of the a 
~ national forest in which they are located. So 


. he question which is here raised’ regarding the’ execution” of vesehnad ae 
- surveys» of deeded. excepted. strips is one. of considerable: importance, Ce | 
_ affects not only:the present case but also \ will affect: all future > exchanges where oe 


strips having: this. status. are: involved... eet, ; eo Gee 
Tt. also. appears - that: Be: requirement. ealling: for: the nein of erenanee? - 


- surveys. in. all future. cases. where conditions ° similar’ to those. in: this: case 
exist, merely because - there is a. ‘remote possibility. that. a few. small tracts aaa 
acquired | under the provisions. of. the. above ‘mentioned. acts” may. at. some . 
future. time be. eliminated: from. the. national forests, . would not: be in. the me 


- interest of economy. It would seem in. the event it is held that the execution. _ 


ofa special ‘survey is. mecessary . before the Government can. again : ‘pass. title 


to tracts acquired through exchange, ‘that. a great. saving. would. be made. a7 


in both time and money if the’ execution of such a survey. were postponed 
. until the necessity therefor arose. . Se 4 


The department i 1s ‘of opinion that the éxetution of epeatal surveys . | - 
in the character of cases discussed by the Secretary of Agriculture — | 


| should not be required. ‘That official | is a so advised Py. me. 


"JAMES R. CRAWFORD ET AL ar 
" Deoided August 6, 1981 


2 Scxoor {LaND—Inpinenyry-—- Mayme: Lanps--Minine. Crara—Iivinmyen—Cor- | : 


LATERAL Arracx—Counts—Sucuurary: OF THE InrERron—J URISDICTION, 5 
“Ordinarily where an act granting public. lands excludes. those. known to. be. 
~ mineral, the determination as to. ‘whether | a particular tract. is. of ‘that ee ae 
- character ‘rests: with ‘the. ‘Secretary. of the ‘Interior, and’ where. ‘such act es 


. provides. for other® action than the ‘issuance: of a. ‘patent. to pass title ‘Or. 


_ afford. evidence : that. At: ‘has passed, ‘such: as: the: approval ‘of: ‘a: list, the . ae 





es “See decision on motion. for rehearing, p. 489, ee es 
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: me -sapproral imports a final determination ‘of ’ the : noninineral ‘character’ ‘of 
© the Iand, is accepted by the courts: upon collateral: attack as” conclusive 
oe evidence: of: ‘such Charmetery and terminates the jurisdiction: of the: Land 
co Department. a _ ae es ae 
Sckoon ‘Lanp—Lypmoxtry—Marnmnar ‘Lanps—Iravp—Evipancs, - tie 


To establish ‘a. charge - ‘that. a State fraudulently ‘procured. title to catia a 
... lands. under _ its. indemnity.’ school jand grant if: must be ‘shown. by. clear; 


dane. and. convincing. evidence and. not by :a mere preponderance =" 
7 or evidence | that leaves. the question. in. doubt, that the land was known 
POs oe EO be. miner al. in, character. at the date. of the. completion of. the selection Ec. We 


by the State. 


t Soxoor, Lanp—INpeanrry Sernorron-Envreirtiwat , Proor—Bvipinor—Ennon: 


Where the proofs. submitted in ‘connection with’ an entry’ ‘or ‘selection ‘show 
compliance | with the ‘applicable law and regulations, allowance of the entry — | 


viet Mes 


or selection: ‘Is ‘not ‘erroneous: ‘because of the existence ot matters” “which - 
“would render it invalid but which do not then appear. : ee pet a 
Scroon Lanp—Inpmonrry—Cow'rest—MINING,. Crarm—Noviop ADVERSE Pao. 
1 OREDINGS—POBSERBION:.. le edye olds hat af Ret Ge etdieg ein 7 
- Failure on: the part of the older of : a valid 1 inining location: £6: eaeinee a ‘State 
-. indemnity selection affecting. his location,: of. which. notice .by> publication 
was given ‘pursuant to law, is not. attended with. ‘the same: fatality’ to: 
his oy wight as would ‘his : failure. to: adverse | a ee mineral 
- application. geste se ah ak ee ; tee gte- ee > Pass tag 


‘Epwanos,. ‘Aseistand a ote a ee 

On December 12, 1924, the. State. of dake: filed a rey ear 
| indemnity list, now Coeur: @Alene ‘serial 012369, for various tracts. 
As toNEW, SEY, EY SEY, SEY, Sec. 9 and’ NW1 Lh Swi, Sec. 10, 
Buys N.,R.4E., B. M,, included therein, the. selection - was perfected 
7 by the. State February 26, 1926, was lear listed. with. the. depart-— 


ment’s approval, uly. 25, 1929, and certified to. the State, July. eee 


1929. : | 
_ “On ‘January 28, 1930, ae R ‘Gaviod ad ‘earl ‘McKienry 
filed application 013186 for patent to five placer locations. Three 
of them, namely, the Gold Leaf, Divide and John Day, together - 
7 _ considered, cover the land above. desorbed: and are alleged to have © 
been located on July 17, 1929, June 10, 1926, and August 15, 1928, 
| respectively. On March 27, 1980, the mineral. applicants filed appli- 
cation to contest the State’s right to the land embraced i in these loca- . 


tions. The substance’ of the material allegations. are that the land ~ 
_ was known to be valuable for its gold deposits prior ‘to the selec- 
tion and at the time of its” approval; that the land: was embraced aa 


i valid locations at the date of the approval of the list; that: they 
had-no knowledge of the filing of the selection by. the: State of these 


— lands-until. the filing of their patent application; that'the land was 


_ not vacant, aed mule land at the. date of gelpction. They | 
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paquested the selectiGns: be: adjudged \ void and sinieral patent be . 


Se prendd to them for the Jands.. : ew: 

. The Commissioner. rejected the. minoral soplcaucn as. to: land’ cea 

ne gS eerined: to the: State as above stated, and dismissed the contest © 

be holding: he had no ‘power to nullity the approval of-the:indemnity = 
list... He-further held that. the grounds were ‘insufficient: for the... a 


= Government to institute proceedings to secure its. cancellation. 


“In. West.v. Standard. Oil Co. (278 U.S. 200, 2A1) the: Supreme oe 


: ae Court: summarized: ‘the principles oF jaw that are: Ne in- this 
nich as follows: = Coe a | 


| - Ordinarily, where an act. erantiag’ public lands excludes: those: mown to" be™ é "ae - 
~ aiueral, the determination of the. fact whether a particular tract is of that ar 
character rests with the Secretary.of the Interior. See Cameron v. United eee 


States; 252 U.S. 450,.464; Burke v. Southern Pacifico R, Re Co., 234 U. 8.669, > 


684-687. But. compare “Dunbar Lime Co. a‘? Utah-Idaho Sugar. Co. WRF E(2d)". | 


| 351. IE such act provides for. the issue of a patent, whether it be to pass title iat 
or. to furnish evidence that it’ has. passed, the patent imports that final determi-— | 


nation: of: the nonmineral character. of | the land has’ been made. The issue of 


the patent: terminates. the jurisdiction. of the Department over. ‘the. land, | See. 
Barden v. Northern. Pacific R. RB. 154. U.S. 288, 327-831 ;. Courtright ve Wiscon- 
SiN Central. R. R Co.,-19 L. D. 410; Heirs OF: C. H. Creciat, 40 -L. D. 623. ‘And — 


in. the courts: the patent. is accepted, upon a collateral attack, as affording 


conclusive. evidence. of the non-mineral- character. Smelting OO2-9. Kemp, — 


104.0. S. 636, 640, 641, Barden. v. Nor thern Pacifio R. R., 154-0. S. 288, 327.. 

Similarly, if the: granting act ‘provides for other - action by the. Secretary 
equivalent. to a patent, such as. approval: of a. list. of the: lands, . the approval 
ends the jurisdiction. of the Department, Cole v. ‘Washington, 87 L. D. 887; 
Sewell A. Knanp,. 47 L. De 152, ‘and it, likewise, imports that the necessary 
determination. has been made. “Chandler ve. Calumet & H ecla. Mining o., . 448 
U.S. 798. Compare Fred 8. Porter, 50° L. D. 528, 582-533. 


From the foregoing it.is clear that the. maga of the list: + ended 


‘the jurisdiction of the Land Department over the land, and the — 


‘Commissioner has thereafter no authority to entertain the subse- er 


quent mineral application and contest, and rightfully’ denied both. 


| “The: department. further agrees ay the Commissioner that. no - ae 7 
ee sufficient . ground 4s shown: for a suit by the United | States to set. on 
| aside: the certification and recover the land with the view of per- 


a mitting the mineral claimants to obtain patent to their claims. 


The record discloses that an examination of these and adjacent E 
see ‘lands: was made by-a mining engineer of the field service, consuming 


7 several weeks. in August, 1928, in which pits were. dug and gravels — _. 


tested for gold; that in this exploration he was assisted by the 
- ‘present mineral claimants, who declare now, as they. did then, that 
the land was valuable for its gold deposits; that the engineer. recom: » 


mended a nonmineral. lag heaton of the tracts. here involved: and~ | 


2 the approval of the State’s . selection; that the Commissioner con: eee 
es sidered, the examiner ’s report in clear- listing the selections. ‘Thiere = - 
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not ee in are showings of the tetas to persuade the Ges | 


-. ment that the examiner’s conclusions were wrong. To establish that a 
the State fraudently. procured title to. the lands it would have to be 


shown by clear, “unequivocal ‘and convincing. evidence and not. by a. 


mere. preponderance of evidence that left the matter in doubt (see — | ly 


- 60. C. J. 1115, notes 74 and 75) that the land was known to be mineral — : 
in character on February 26, 1926, the date of the: completion. ot the 


es selection by the State; discoveries thereafter would not affect the == 


ad title of the State. Wyoming v. United States (255 U. 8. 489, 501); 


Andrew A. Malcolm (50 L. D. 284); Kern O#t Co. et al.v. Clarke 


ft Pon (30 L, D. 550, 81 L. D. 288) ; State of California, Robinson, Trans- | 
—. feree (48 L. D. 384). Two at least of. claimants? locations “woulg _ 


appear, therefore, to be invalid on their face. | 
_. Furthermore, there is nothing to show that the approval of this list “n 
was the result ns any error, ‘mistake, or inadvertence in the Land 
Department. True it is asserted by claimants that. publication 


of the notice of selection was not in a paper. commonly i in circulation - 


in the neighborhood where they reside and in the locality. of the 
land,. ‘and they, therefore, did not actually have. knowledge of the 
: naticg: but. it. does not ‘appear that it was not published “in a daily 
or weekly newspaper of general. circulation in the county where the 
land is located,” as. required by the regulations (Circular No. 659 
_ of October 15, 1919, 47 L. D. 257, amending Paragraph i ey instruc: 
tions of June 2B, 1910, 39 L. D. 39). Soe | 
The clainiants must, ther efore, be charged with constructive notice 
of. the State’s ‘selection.- Not having filed. any protest. or contest 
against the same. prior to its. approval, they can not be heard to 
say that the land should have been. awarded to them or that: the 
approval of the selection was erroneous. . If the proofs submitted 
show compliance with. the applicable law and. regulations, allowance 
of the entry i is not erroneous because of the existence of matters which 


_ would render it’invalid but which do not then appear. See United 


: States Ve Colorado Anthracite Co. (225 U.S. 219) ; Olive M. Harri- | 
80% (50 L.. dD. A18).3. George Melnally. (50 L. D. 627). Nothing — 
therefore. appears sufficient, to move the ‘department to. assail the A 

title of the State. — rae ae 

The Commissioner i in his decision made this’ statement— a 


a “Moreover, it is as. incumbent: upon mineral claimants to keep’ advised. of se 
_ non-mineral applications pending in the-General Land Office as it is to keep = 
advised of mineral applications against which it would be “necessary. to file 7 


‘ an adverse claim. 


: ‘Ins so far as this statement may er that. a. faints ie the holder - 


a, of a valid mining location: to contest. a ‘State indemnity selection = 


are affecting his Hoa of which notice by. puphpaton: 1s ‘given, pur: | 
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.! 7 suant to law, would: be attended with. the.same. » fatility. to posses- ee 


. : sory. right: as. would. follow. from his failure to adverse a hostile . ea 
- mineral application,. the. department, i is not in. agreement. In other se 
-reapects me Commissioner’s oo. appears. to. be: puright. and. is. oe 





JAMES R. ‘CRAWFORD Er AL. (ON REREARING) 


“Decided October: $1, ‘1981 oh ch gh ata 


age ScHoon ‘Lanp—Inpemmcry—Munmean Laxps—Minrxe Crame—Nomton—Pno- be out te 


-TEst—Evipence—Fraup—Trust. . 


~The Government: does not owe any duty to seek to have Qe trust imposed. fe es, 

— oo on the title of. a State to an approved. indemnity school- land. selection, mee a 
in’ the absence. of evidence of. fraud in making and. perfecting it, in favor. . fae 
of a mining claimant who had not made. claim to the land in the Land 

_ Department Oe filed. ‘protest. after legally. constructive. notice before ‘its is 


approval. even’ though he: might have ‘shown | a .- better, right, to the. Jand oe 
~ under the: mining laws, Pat : : 
Epwarns, Assistant Seoretary: 3 i a eee ea 
Motion for rehearing has been ‘filed by J James: R. Cavod et a oS 
of departmental decision of August 6, 1981. (53. I. D.. 438), 
wherein mineral application, Coeur. Alene 013186, to the extent 
of conflict with approved school- land indemnity list. 012369, and 
| application to contest said list were rejected, and wherein it. was 
-held:that the. showings of the: applicant were insufficient as a basis. 
for recommending a. suit to set. aside the title of the State of Idaho | 
to the land claimed under the mineral application, = 
The ground for rejection. of the application and contest was that’ | 
by the approval ‘of the: selection list, title passed to the State,. and. 


the department’s jurisdiction. had. eadads, The. grounds for declin- 
ing to: recommend. suit to.cancel. the selections were that the evidence . 


was insufficient to establish allegations that the State had fraudu- — 


~ lently obtained title to land known to be valuable for minerals theree 
jn contained, and. that. it had not been shown that. ‘proper legal sie, 3 
notice of the. selection. list. had not been given, as alleged; that. the . le 
approval was not erroneous, and. therefore no. adequate basis existed. ; 
. for such a suit. The motion: attacks the. conclusion. that the grounds. S, 
care inadequate to set.aside the State’s title. : a 


- There is nothing material in the. oon hat vee Het heretofire. 


| been fully considered... As. indicated. in the decision attacked, the 7 ; 2 os 
| evidence is. clearly. insufficient: to show fraud in. making and. perfect A goa 


| ing the. selections. “No suit is therefore maintainable to enforce'a. 


OP public right: or to protect. a-public interest; and, irrespective of the. fs a ane 


| oe character. of the land. at: the ‘date. of the: es of. Ethe aoe 
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selection: list, the mineral claimants not Havinie made any Plain. to. 


| : the land in, the: Land Department or filed any: protest: after. legally © 
sufficient constructive notice, before the selections were approved, - 


the Government: owes no duty to them to’ séek : to have a trust in 
their favor imposed on the title of the State, even if they could — 


ag show a better right. In such a case “ Tt may properly be left to the 


a individuals to. settle, by. personal litigation, the. question of right 3 in 


| 7 ~ which they alone are interested.” United States v. Beebe (127 U. Ss. 
~. 888, 842) ; United States, ¥. New Orleans Sacco Railway y Company 
(BU. S. 507). es oe a cd 


_ The motion is accordingly os en aa. 6 = aes 





JAMES R ‘CRAWFORD, Er AL. 


| Patition’ for. ie exercise , of supervisory mthority j in ‘the ieee: | 
| entitled case (53 I. D. 435, ~~ denied ee Assistant ‘Becretary 
even December 11, 1931, : a eee ae ee 





EXTENSION | OF ‘LEASE FOR orn ‘AND GAS. IN “TRIBAL LANDS” | 
ae WITHIN THE NAVAT 0 INDIAN RESERVATION. 


Opinion, August 8, 1981 
Navaso cRDEN ‘Laxps—Or, AND Gas Lanps—lixrension OF Lnase—Snoaprary 
OF THE INTERIOR, ton May Bye | a oe ee ! APS 


‘Where an oil and gas lease involving tribal lands. within ie. “Navajo Indian ~~ 


| Reservation. was “sold at. public. auction under the act of May. .29,° 1924, 
7 ‘pursuant to. an advertisement specifying in the language of the act that the 
"Tease should be made for a certain stated period and as much longer’ there- 
after as oil and gas. is found in paying quantities, development. of the 
ee lands. and the: finding. of. paying production were -eonélitions | precedent. to 
Pre any extension and. the Secretary of the ea is. without ue to 
oo. -extend the lease on. any other ground, . we: | _ : 


Paver, Solicitor: ue ager 4. ee et 
You. teecrataty 0 of the Taterior] ee eectiestadls my opinion. as. to 
a ‘your: authority to extend for an additional period of five years 

certain oil and gas mining leases. on ‘tribal: lands within. the. Navel: 
‘Indian Reservation in New Mexico. ~ ee : . 

- Four leases are involved, all se conied July 3h, 1996, and aoe: 
by the Seerétary of the Thterior. September 13, 1926, in favor of the 


= - Continental: Oil” Company, a-Maine cérporation; aad: the. Santa Fe - 
_ Company, a Delaware corporation. The-Continental Oil Company — | 
| subsequently. assigned, with the approval of the Secretary of the - 


- Interior, an undivided one- half interest in each’: of the leases toa 
Delaware Corporation of the same name. ‘The lessees ca named 
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were. 4 the sirecessful: “bidders. ‘at. a. aa icon. sale. nad ‘pursuant’ ao 


. o tot the: provisions: of the. act. of May. 29, 1924 (43° Stat. 244), reading— ace 


“That: unallotted: dana” on’: Indian. ‘yeservations. ‘other - Anan lands. of. the ie ae 


‘Five Civilized. Tribes. and. the. Osage Reservation. subject to lease for. mining | 


— purposes fora period of ten: years ‘under the. proviso. to. section: 3. of the act.of | Fo . 
February 28, 1891 (Twenty-sixth Statutes at Large, page. 795), may. be leased = 
ab. public. auction by. the Secretary. of the Interior, with the. ‘consent. of the. . 


~ council speaking for such Indians, for oil and gas” mining: purposes for a ‘period. 


Sof not to exceed ten years, and’ as much longer thereafter as oil: or. gas ‘shall. rae 


be found in'paying quantities, ‘and the terms of any existing oil and gas mining 


lease. may. in Tike manner be. amended. by. extending the term. -thereot. for: as: : 
| long as oil or gas shall be found in. paying: quantities. ‘[talies. ‘supplied.] 


5 The advertisement pursuant. to which the leases were sold ead : 
= cally. provided that. the. leases should be made “ fora. period | of five — 


_ ‘years from the: date of approval. by the Secretary of the Interior 


7 -and as much. longer thereafter as oil or gas is found in’ paying © 


quantities,” and each lease so ‘provides. “Development. of the lands. 


2 ‘and the finding of paying production were therefore conditions prece- 7 | 


: dent to: extension of the: leases ‘beyond the five- -year period. No pro-. | 


“vision. for extension on any other ground i is contained i in’ either. the | - 
‘Jeases or’ ‘the advertisement. To extend the leases for a further, - 
ae ‘period of five years, therefore, i 1s to grant. to these lessees. a Seats be 
- aan ee not: announced i in the advertisement. oscar acs 

“2 In) an: [unpublished]: ‘opinion: rendered Oetaber. 1 1928, ‘the: ate 
torhey General declared invalid a contract between the ‘United. States 9 


and the Sinclair Crude Oil: ‘Purchasing Company for‘the sale of the as | 


| -Government’s. royalty: ‘oil in the Salt. Creek field because the bid of | 


the Sinclair. Company as” ‘accepted ¥ was at variance wit ‘the’ terms. - 
of the advertisement, ‘saying— Gn Oe ee eee ee a em 


It igs well. established law that a publié ‘often given power by statute to a 
-enter into a contract. on behalf of the public with the: best bidder, has no power | 


oe to grant that. bidder- any term materially advantageous to him’. which. was: not . 
announced in- the advertisement for bids.” The: contract entered into must be ~ 


the contract offered to the highest responsible bidder by advertisement. This — 
being so, I think-the: Secretary had no power to enter into a contract. with the 
highest. bidder. containing an option. of renewal. provision, . when. such provision 


aes uel not offered: to. all the bidders in the advertisement. for bids. | . es 
~The opinion of the Attorney. General. rendered. August 23, 1871 : 


- a3 Ops. Atty. Gen. 510), is to the same general effect. Holding : 2 ms 
that a bid which did not meet the advertised conditions could: not. eae 


| ae considered, the Attorney General said— ee 


oe Piper A am, aware that. the rigid rule which 1. advise has not always, peen need: a ee 
eas and that authority: for. a. somewhat flexible practice in the matter. of bids may 


S _ be. found in ‘opinions. of. may. predecessors. . But: I can see no: propriety. in an- | 


- nouncing terms unless they are to be insisted on; and. when, as in this case, they. wed 


_ are authorized by law, I think that the officer. or r public agent who prescribes ne 
- them is not at liberty to disregard them, : | ae 
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The Attorney General, to be sure, had ner coudarstion. ea 


‘ -eracts which, as originally executed, contained. the objectionable pro- 


ae vision, as distinguished from the present. case in which it is sought to_ a “2 
confer the additional privilege, or advantage by subsequent agree- ekg 


a : - ment. The lack of authority in the latter case, however, follows a as 
= necessary corollary to the want of authority in the former. 


_ See in this connection Chippewa Bridge Company v. City” of : 
Durand (122 Wis. 85; 99 N. W. 603; 106 Am. St. Rep. 931), 3 in the _ 


- Supreme Court. of ‘Wisconsin, holding (eyllebus, Be 982; vol. 106, oe i 


. Am. St. Rep. Ee ee 


The plans, specifications and terms ‘submitted as a basis ‘for bidding on. a ee ee | 
: ‘contract for public work: must not be changed, except in a manner to affect 2 


“glike all. persons bidding and desiring to bid, and if a change of a: “substantial : 


: nature is made either in. the character of the. ‘proposed. structure or: ‘the: ‘terms 


-of a proposed contract after the first competition shall. have been. completed, 
there must be a second opportunity given. to bid ‘upon. the new basis. 


Indeed, the subsequent. agreement proposing: to permit. fe oe | 
to hold these lands for an. additional. period of five years. savors 
strongly of the execution of a new lease for that. period. which when 
done . privately without advertising’ opens: the door to charges of 
favoritism and defeats the obvious purpose of Congress to secure to 
the Indians the advantage of fair and just competitive bidding... 
The. authority to make the lease under. consideration. having been: 
circumscribed by the mandatory requirement of the statute that they 
be let upon. an award to.the highest bidder at a public auction sale, 
jt is my opinion that you would not be warranted i in granting to the 
_ present lessees through private negotiations. the advantage. of an 
- additional five-year term, a peyleee not, extended _ oer bidders | 
by the original advertisement. i ered ae it 5 = 
a SPProved: a ee 
 Joun H. ‘Epwarps,__ 
Assistant Secretary. 


MERGER OF A PRIOR RIGHT OF WAY GRANT WITH. A WATER 
| ‘POWER LICENSE : _ 


a Opinion, August 8. 1981. | 


| Power Sire—Lrosxss—Rrent or. War. eet ne 
Where a license is issued under section 28 of the ‘Federal. Water Power ee | 


- of June 10, “1920, in place of a prior right of way grant under the’ act. of - 


s March 4, 1911, the legal effect is that the prior grant is merged with and ees 
a i. superseded by- the: license in so far as ones license covers: the Project: em. 
Lae: braced in the prior grant. con : a ee 
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ne a Ries. OF. Way—Powsr: Stre—ANNUAL Paynnnrs. 2 ae 
-Where. ‘a project for: which ‘g tight. ‘of “way was” bemoaned: dindee the a of ; 


March 4, 1911, is: partially covered'‘by a license issued under section 28.0f ae 
the Federal ‘Water Power Act, the grantee will be required to. make annual “aa 


- payments. under the old eee only to. the extent of that: ‘Dortlon. of it oo *s | 
covered by the license, Yh. ahh 2 | | iS 


Furver, Solicitors ee ee ee 
By letter of Fly’ 28, 1931, the o Acting J Director’ of a Geological . 


: ‘suey submitted certain questions and. the matter has been: referred , aie 


eo for: my opinion, » 


It is stated. that ¢ on “May 26, 1919, this  dopartiedt granted to ths oat 


a Southern California. ‘Edison: Company a right of way covering — ee 


distance of seven miles. for which the company agreed to pay an : a | oe 
annual charge of $5 per. ‘mile, or $35 yearly; that the company td 


thereafter applied for'a license under the Federal Water Power Act | 


of June 10, 1920 (41. Stat. 1063). for practically the same right of Ps Ege 


way, “@hieh: was) granted upon the same terms” as ‘to. annual pay : aerg 


ments. The questions submitted are as follows : 


a 2 ‘Does: issuance ‘of a license under the federal water power, act. terminate oS ee “ E ek 
“permit under the act of February 15, 1901 (31 Stat, 790), or a grant under the . 
ae of March 4, 1911. (36 Stat.; 1235, 1253), in so far as ‘there is duplication? az 


2. Tf not, as a matter of. administrative. practice should not: relinguishment. 


—_ be suge rested to the permittee. or: grantee in. order to clear the records | in’ so Rot a 
.. far as'there is duplication?. _ | 7 en 

| 3. If relinquishment is not made. should duplicatian’ of the $5. 00: a mile Guatie ag a 
under permit or grant, and under license be continued so long as the land is 

~ held under two rights of way or should the permit: or. grant be. modified tO: - 


reduce or eliminate the charges? 


_. The record shows that the Federal Power Goninon license: = 
: issued on ‘February 28, 1925, and that the. payments to this. depart-_ 


ment were adjusted as. of that date. No payments since then have — : 


- been made by the grantee to this department, oun there has been a 
no formal. relinquishment. of this grant. | ; 


The right of way granted by this jopalenentl was “inde nee a. | 


es of March 4, 1911 (36 Stat. 1235, 1253), for poles and lines for the 


transmission and. distribution of electri’ power and for telephone and - 
telegraph purposes. Assuming that the license issued. by the Fed-. 


eral: Power. Commission covered the. same purposes: and. the same 
~ ground, there would seem to be no reason.for retention. of the en eet, 


| obtained from this department under the act of March 4, 1911.. 7 
Section 23. of the ‘Federal. Water Power Act reads in part as. 


| Tollows : 3 oe ys 


; That the provisions of this Act. shall not be construed | as. affecting: any nee =o 


or. valid: existing right of way heretofore granted, or as confirming or other- 
wise affecting any claim, or as. affecting. any: authority, heretofore given ‘pure ge 
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; suant to law, but any person, “association, corporation, State or municipality, 
holding: or possessing such. permit, right of way, or authority. may apply: for a 


: = license. hereunder, | and. upon. such application -the commission ‘may:: issue to 7 
any such . applicant a license in accordance: with the provisions of this Act, and -_ 


in such. ease the, provisions | of this: Act. ‘shall apply. to ‘such. eBpeneiny as ae 
" Hcensee hereunder. a cae | ES ie ais oo fee ee 


The legal effisct of ee provision is 0 Sancti. ae ace The" 
: Joins of the prior grant, where the project is the same. But to _ 
obviate any dispute or misunderstanding as to whether the old grant 

is fully superseded it would appear advisable in all cases that. the © 


3 grantee be called upon to relinquish the old grant. It is not con- 


oe templated that payments shall be required under the grant and also~ leno 


° . under the license where the project. is the same. In the instant case. : 
a it appears to have. been the understanding of. all parties that. the: same 


7 project was involved, but as the Geological Survey now reports. that 
“some lands held under grant are doubtfully, if at all, affected by 
_ the license,” it would seem to be a proper precaution to call upon the. 
company to relinquish its grant under the act of March 4, 1911, mm 
toto or to pay for such portion as it desires to retain, if any. If 
after due notice the company should fail. to take action, | neither 
relinquishing nor making payment, then the grant. should be noted 
on. the records. of this fe ataaa as pogetace with and. cc apy by 
the license. 
"Approved: ge Fo 
dos. M. Drson, | ae 
ees First Assistant é Seoretary. 


“COLLINS. Ver KELLY 

“Decided August i, 1981 

Coan Lanna—Suirace Rrex7s—Pamewr—Box—Danacns—Snounrany OF THE | 
. InrERtor—Courts.. te, tele Se? a 


Section 3.0f the act. of I une 22, 1910; sathowines: ce Baer etary of the. Tuterior oe 


Bede to. require a-bond. before allowing any. ‘person | to enter upon: land. patented 
with. reservation of . the coal to the United States for the purpose of pros- 


| ~ pecting- thereon, but when the right to. mine and: remove the coal has been: ; 


‘acquired his. ‘authority | to réquire such a bond no longer exists ; in ‘the 


latter. event the owner: of the surface estate. may by proper. court pro- 


ceedings protect himself from: injury: or loss | in his s improvements. or eb 


--Epwanps, Assistant Secretary: S ee - _— 
On October 19, 1926, D. W. Kalle was + eo: a “coal jee. 7 

‘ing permit for the. N Yo NY, or NY NEY, NEY NW124, and lot 1, 
“Gee: 7, Ty 36° N., BR. 55 E., M. M,, Montana. The tracts ayelved oe 
had been beaten with ‘reservation of coal. to the United. States, 
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a ede ao act: of ve: 22, 1910 (36 Stat: 583). | Kelly filed. applica: " ole 


3 tion for lease of: lot. ye Seo 7 on October 18, 1928, and the same: ee ee a 
awarded to him on May 20,..1930. : iG A en 
On April 24, 1930, P.-L. Collins filed a ‘protest neste Ge rant = 


"ss aan of a lease to’ Kelly, alleging that ‘he was the owner of, had: we 


valuable improvements upon, and was. residing upon. said lot Ty : that’ - . 


| | Kelly. had at one time owned the. land: but had lost the same on ‘foie: ee 


- closure ;.and that Kelly was seeking to obtain a lease merely for the: a . . 
purpose of harassing and. taking. revenge upon the: protestant. - Cole eo 
~jins filed a further. protest. on August 22, 1980, which was’ ‘referred’ oe 


-. to the ‘chief of field division. An- examiner. of ‘the General Land os | 


- Oiee reported on November 25, 1980, in part, as follows:. 


* Field: examination disclosed that there is. On: the: Laas lot 4; a. avetting se i, : - 


machinery. These “improvements; “together, with. ‘the. machinery on the. land, i Se 
have a value of $18000, according to the statement made. to me by said P.L... .. 
Collins ; and, taking into. consideration the extensive farm machinery, it appears Fes 
that the ‘valuation ‘isa: ‘reasonable ‘one. “These pene and ‘the: — Z = 
oe cover. approximately 20° acres of the: said: lot. LL © 


The’ examiner ‘further: ‘reported that Kelly had! dug Z a. nels: six ae 2 | 
square and four feet deep. 40 feet from: the main house’ and 50° feet i. 


from the barn, between the two buildings ; that there was a coal mine 
within‘ one- half mile of this land and another within a mile; and that — 
these mines “were not selling one-half of the ‘coal they ‘could: produce. i 
He recommended ‘that the’ application ‘for lease be denied.” ee 

“By' decision of February 20, 1931, the’ Cominissioner of the General 
Land Office dismissed the ‘protest for the reason that no legal grounds 
for declining to: grant a lease were presented. ' Section 3 of the said: 
act of June 22, 1910, was: quoted 4 in support: of ‘the ruling.” Collins: 
appealed. - ‘The case was. “submitted. to the Geological Survey for 


report | and, recommendation. On. eae? Bl, 1981, ‘the = eee ees 


reported: as, follows:: 


In letter’ ‘ot July 16, 1981, ‘the district ‘mining supervisor “peporta: 


| “The shaft gunk: by. Kelly was. to a depth of six feet: The house, bad - oe 
| _ store-house, and. pump-house reported on: Kelly’s monthly ‘reports are. ‘on’ ‘the™ at sige en 


—-Jand. ‘However, ‘these were erected as farm buildings and ‘when the ‘mortgage . 


- - was: foreclosed ‘Kelly. lost. them. all. These improvements were noe. erected = 


“5 Ge im ‘connection. with mining. operations but existed. prior . to ‘the: time ‘Kelly’ ys" oe 
. permit: was issued.” ) | 2 


_. In view of. the ove ‘statements ‘and. the. ‘evident ‘value ‘br tle. gaitilea. a 
af improvements: it. is: now: recommended, that in- addition: to’ the: lease. terms 


| ’ heretofore. set | out in: my letter of. October 15,: 1929, the. lessee. be called ns. es 


upon, to. file a corporate surety: bond in the. amount of not less. ‘than $20, 000. 


as. security for. compliance ‘with the terms of the lease. and for the. payment A) des 


: iy of all damages to the STDe and improvements ¢ on / such’ lands: by the: lessee: 
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te follows: 


ay ee person qualified to acquire coal “aspoiits or : the: Gen to mine | a 


“Section. 3 of the act of. a une 29), 1910, supra, ‘reads ‘Tn past as s = at 


= and remove the coal under - the laws of the . ‘United States. ‘shall: have: the — “ 
right, at. all times, to enter upon. the lands selected, entered, or patented, Eee ho 
eee provided. by. this Act, for. the purpose of pr ospecting for coal ther eon upon : 
the approval by the Secretary ‘of the Interior ofa bond for undertaking to be 


oe filed. with’ him as’ ‘sécurity for the payment. of all damages to. the. crops’. and a | 


- ae ia improvements. on such: lands’ by reason -of ‘such’ prospecting. _ Any. “person : 
ae ~- who: has, acquired from’ the: United: States: the. coal: -deposits-in . any ‘such Jand, - 
or. the right to. mine : ‘and. remove: the. same, may” reenter and: occupy | “go! much | pe 


7 of the surface ther eof. as may. be required for all. purposes. reasonably; incident. 


‘te the mining: and removal of the coal therefrom, and. mine and. remove ‘the, | 


~ eoal; upon. payment of» the’ damages | caused” thereby to” the» “owner: ‘thereof, ie 

or upon giving a good. and: ‘sufficient. pond or undertaking in ‘an: ‘action: instituted Me 

é in any. competent court: to ascertain. and fix. said damages. - . Wn Be 
KE: will be. noted that: the department is authorized to. require ore oi 
bond: or. undertaking before allowing — any. person. to. enter. upon. 


| land. ‘patented - swith, reservation. of. coal: to, the United States ‘under. 
the said act of June 22, 1910, for the. -purpose of. prospecting. for. 


~~ coal: thereon, but. that. ‘when. ae right. to mine and remove the coal - 


_ has. been acquired the department. is not authorized to. Teme any... | 

| bond to protect. the rights. of the owner of the-land.. | 

The language. in- section 2. of the act of July 1", 4914. (88 Stat. | 
509), with reference to bond or undertaking, i is very similar to the — 
portion of section 3 of the act. of 1910. hereinbefore. quoted. . 

In the case of Kinney- Coastal Oil. Cc ompany Vv. Kieffer. (QF: U. S. 
: 488), the Supreme Court. of the United States. said - (p.. 506)— as 
| The circuit court of. appeals ‘based: its: decision: on the. part of: the ‘act ‘of 
1914 which—after. directing that the patent for. the., surface estate. shall cone, 
tain a. reservation ‘or: the. underlying. oil and. gas deposits, with the. right: to 
prospect for, mine and remove the samé—provides | that lessees of ‘the United | 
‘States may enter, occupy so- much of the surface as may) be. required, and) 


mine. and remove. the minerals, me upon payment of damages caused. thereby” 
; to. the owner of the jand, or upon. giving a. good. and. sufficient. ‘bond or. cunder- 


i taking therefor. in. an action instituted | in any, competent court ‘to ascertain = oe, 


and. fix. said. damages.” 


‘The plaintifis. take re poation ‘that the Gond ‘given. by ihe Tessee oa. | 


na approved by: the Secretary. of the. Interior whet the lease was issued satisfied anaes 


he that provision. “In this the plain wor ds of the provision are neglected. They. a - 
call for: a bond to. be given in a judicial proceeding wherein. the damages may cot ee | 


| be. ascertained. and. fixed. The. circuit. court: of appeals, 80. regarded them. e 


-- Having been granted a permit, and having shown. to the deperenene . - 
re the land contains coal in commercial quantities Kelly is entitled — 


E a, lease. ‘The department can not require any bond | from him. to ss 
7 protest, the. owner of the. surface. estate from. injury or. loss in. his. , | 


i “bond or undertaking... 
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— o improvements ¢ or crops. But Collins, a protestant herein, may sae eee 


The. decision . appealed decid 


WHITTEN ; Er aL. ww READ ) (ON PETITION)* 


"Decided January he 1928" 2 


A A firmed. ae 


~ sues Ling’: ‘Smuperion—Ponito’ Lanp—Supenemn—Counts—Lanp Darant 6 yes wits 


 MENTJ URISDICTION.. Saat | : ae ! : 
ae judgment by: a ‘court. ‘decreeing that a. ‘certain: tract is - publié' land: ands 


7 commanding | the’ Secretary. of: the Interior~ “to. give full legal force. and — 4 - we 
effect. to. plaintiff’ S. selection, ” does: not. depri ive the-Land: Depar tment of. MBE che a 
_ Jurisdiction. to. ‘determine ‘the rights. and. claims. of ‘other. Der Sons, not Par-, ‘; oe ok 


"ties to, the proceedings, with, respect to the Jand_ in controversy. . 


; Fors Liev SELECTION—Coror. oF ‘Trrtn—Possession—PuBtic Lanp.. 


Land in ‘the. actual. ‘possession of another. under. color. of. title. ae ‘daim of: 
Tight. is: not. Se vacant ‘public: Jand_ subject. to. homestead entry ’ ee and is. not, | 
therefore, subject. to. ‘selection. under. ‘the: act of J une 4, 1897. 


PRIOR DEPARTMENTAL Ducrstons. RECALLED AND. “VACATED, 


Cases Of Gleason v. Pent “4: Le-D.: 855 15: Lp.’ 286), Lewis Ww. ene 
“(18 L. D. B28), and Whitten et ay. ‘Reqd (49 XL. D. 258; 260; 50 Li D. 10), 
Tecalled: and vacated. : 


Finney, First Assisting: Sonoda 4 oe peat aartge 
-By- decision: of. August. 30, 1922: (491 Ee D. 958), ‘the:  departiiont 


affirmed a decision of the Commissioner: ‘of the General’ Land Office 
dated December. 12, 1921, denying the application for. reinstatement. ee 
of the swamp- lend selection by the. State of Florida involving. lots; 0°: 
1 and 2, Sec. 19, T.538., R.42.B., T. M. (survey. of 1875), rejecting = 
the State’ S. indemnity. school land. ‘Selection for. said. lots, and reject-. ae 
ing as to said lots. the forest lieu ‘selection filed by Henry : T. Read. 
A motion: for rehearing was. ‘denied. by. decision of October 26, “1999. ae 
. (49° L. De 260). The departmental decisions | were based substan- maa ee 
tially on the. ® ground that . any, ieee as to whether the Jand was. Cow 


for lots 1 and 2 of said Bee. 19 | as per "plat: of 1845 should ot bs : 


| : reopened, the matter having: been settled many years ago by three a 
| departmental’ decisions’ (14 om ‘D. 375, 15. L. ‘Dz (286, 18. L. D, Sauls 
7 affirming title under the Gleason homestead patent. 





‘ ‘See decision of August UL, 1931, P. 453, and decision of December 22, 1981, on | motion 
me for. tehearing, p. 469. ae _ 
*  -4 Qmitted. from Vol 522-9). 
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i. oA petition for the exercise of supervisory. authority, filed on state a; ‘ : 
of Read, was' entertained ‘by departmental order of March 15,1923; 


but the petition was denied -by decision of August 27, 1923. (50 Le Dy 
| 10); which also directed that a supplemental patent should ‘be issued 


Phe William H. Gleason under his homestead entry in order to put — = 


an end to controversy over the matter before the Land Department. 


‘Therefore Read fileda bill in-equity in the Supreme Court of the 


District of Columbia to restrain the department from rejecting or et 


cancelling his forest lieu. selection and from issuing a supplemental ee 
patent for. the said lots 1 and 2 to William H. Gleason, and requiring. 
the department. to. give full force and effect to. the: forest. hheu. selec- . ee 
's tion, excluding from consideration. any. title alleged to be i in. ‘William ae - 
HL: Gleason, his heirs. or assigns. A. motion to dismiss was inter-_ e 
-_ posed, and upon the same being overruled, an ‘appeal was taken to the a ee 


Court of Appeals of the District. of Columbia, where the decision 
below was affirmed. Work et al. v. Read (10 Fed. (2d) 637). 

The Supreme’ Court. of the District of Columbia’ ‘ereupon en- 
| tated ‘a permanent ‘injunction, restraining | the ‘Secretary of the 
‘Interior and the Commissioner of ‘the General ‘Lend Office from 


are Ad 


# oe Any. or either of the tertain- rulings, ce or ‘decisions cnentioticd 
and pee of in. the plaintif(’s. afor esaid. bill of : complaint, ‘to: the extent of 
rejecting or cancelling the forest lieu: selection of Henry. TT. ‘Read, known in 
the General Land Office as Gainesville 016724, as the north half of lot one (1) 
and lot two. (2), section nineteen. (19),. township fifty-three. (58): south, range. 
forty-two . (42)— east, “Tallahassee Meridian, Florida +. -and shall. not Assue a 
patent. to the said William. HA. Gleason, his. heirs or assigns, for said land. or. 
any part thereof, and that they and -both of them | ‘shall from henceforth. give 
full legal force and. effect, to > the said location | of. the said ory T. Read of : 
said: land. ' 


ae farther ‘appeal: i to ths Court’ ot Appeals ‘of the District aa 


3 Columbia was filed on the ground that said final decree enlarged. res 
‘and modified the original decree. . By decision of November 1997, 

Work et al; v. Read (23, Fed. (2a) 189), the Court of Appeals held ® - 
that the’ final decree. is in substantial ‘conformity. with the original E 


os decree as affirmed - by. the decision of December bs. 1925, ee 
Further -(. 141)— ee a ene a a aa — 


* * it was clear at the time of the donner adjudication ' that there e:ygere | 
no. contesting’ claims. ‘to this land, in the Land: Department, subject, to consid- 


= eration. under the public land law. After the mandate of this court went down, 


— i time was accorded the department, at its: own request, -to ‘make “additional ® . . A 
showing, if” any such claims existed, No showing was made; “hence the. final © 


decree, AS we said in the former case, “we repeat now, the ‘discretion of the . e 


a Secretary is exhausted and there is nothing left. for him. ‘to. do but: to issue | 
fe a patent to the plaintitt as rae by law. | Sse er Al te, 
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ook petition: for rehearing was filed wherein it. was stated. that, since 


the decision of the court: adjudging the land to be public. land: of 


the United: States, other claims in addition to the Read selection — a 


had ‘been: made ‘for the'land in. dispute, the: disposition. ‘of. which — : 


involved the determination of questions of fact, exclusively | within — 


: the jurisdiction of the Land Department, and. that such claims had ~ ma 


not’ been’ advanced in defense of the pending: action for the reason. | 7 


_ that the courts. were without. jurisdiction with respect thereto: prior Pate 


to a. determination thereof by. the Land. Departement, and the Pelt: 7 
tion concluded, as follows: , 


| Tt may well: be. said, therefore, that rights. may euler in. the , public andy. Cr. 
solely within the cognizance of the Land: Department, a consideration of which: Bag 


“a8 may be precluded unless: the decision of the court be modified. 


‘The court in the following per curiam. opinion, November 26, 1997, | “ 
Work et al. Vv. Read as Fed. (@d) 139, oa denied the petition - 
for rehearing — Cs eu 


Per Curiam. A petition for’ ‘Suhoueiae’ has been. filea in this’ case. on the 
ground that: this court.is. without jurisdiction to. ‘direct the entry of. a decree | 
‘requiring the Secretary of the Interior. to issue a patent for public lands while 
the legal title to. the lands remains in the United States.. The decree in this 

case: does not’ direct. the. Secretary to’ issue a patent: for the lands in: question. | 
Jt commands him “To give full legal force and effect to plaintiffs selection.” 

This. is based upon: the admission of the averments. of the bill sustaining -the. 

conclusion. that, from. the admitted. facts, ‘plaintife: was. entitled ‘to. an. order 
restraining. the. Secretary. from. cancelling his selection for. the purpose o 
issuing a ‘supplemental patent to. Gleason, his’ heirs or assigns. © ee 

“True, we said. in’ our ‘opinion, after considering ‘the sweeping ‘admissions 
inthis case, ‘that “ the. discretion: of the: Secretary is exhausted, and there is. 
saan! left: for. him to .do but to. issue a ‘patent. to. the. plaintiff, as. required. by 
| law. » This statement, however, as the decree itself, is based. upon. the. record. oO 
? There is» nothing in the ‘decree which estops ‘the Secretary ‘from: exercising a 


2 lawful. discretion in . the. further consideration of plaintifi’s selection, should es 


there: ‘be information: in: the. “possession of the: ‘department, not disclosed in the. | 
present record, that would justify such action. The decree speaks..for itself. _ 

- and merely. restrains the Secretary from using the. Gleason entry as a basis. for 

ae cancelling. the. selection. Of. course, . ‘the. opinion. and decree deal only with. 


‘matters. appearing in the. record, in. which, it may be suggested, the Government, - 


He by electing. to. stand on its. motion to. ‘dismiss the bill, a course for. which a 


the court. is not: responsible, ants effectively conceded. itself out ae court. 
The petition. is denied. eke - 7 3 3h 4 | 


| ~ Therenpon. the entire matter. was eabmited to the Solicitor Gea. = 7 | 
i eral with a request for an opinion as to the necessity. of applying to 


the Supreme Court of the United States for-a writ of certiorari, and _ 
also as to whether ‘the decision of the Court of Appeals leaves the 


| a department. of the Interior free to function: in: considering and:diss ce 
posing of all. applications for rights or elem in or to the land in- wee 
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volved, jndlndiig oe application. of Read, ait. excluding ‘from = 


: consideration: all title or claims in-or to: the land based on. the | if 


— William H. Gleason homestead entry and the patent. issued thereon. Ont ot 
Under date of December 1, ee the Solicitor General advised a 


ie, % - this department as follows: ae eae AS | 
I am satisfied that: no application to ‘the ‘oubmeies Court ot: es United : an 


States for certiorari need be made. I construe the order of. November 26, 1927, : 
- and what has been said in it to mean that the Secretary of the Interior is free _ 
to consider and dispose of all. applications for rights. or claims in. or to the land 


involved, excluding. those based on— the Gleason homestead oor and ‘the _ | 


| patent issued thereon. .° | 
- The Court of. Appeals” of. the District in vite last statement makes it very. ‘clear =o 


. that it construes the decrees of the Supreme Court. of the District, which it 
has affirmed, as meaning this and nothing: more. I am satisfied that: the Sec. : 

| retary would not be.in contempt of the decree entered | in the. Supreme Court a 

| of the District if he ‘proceeds accordingly. | a aes a ore 
In view thereof it now becomes the duty of the department to pro- _ 
eve - with the determination of the various claims to the tract in’ 
controversy in the light of the court’s: adjudication that the land in 
dispute is ‘public land of the United States, and in this consideration: 


all claim of title, right, or interest in the tract based upon the 


patent: issued. to William. H. Gleason under his homestead 1. entry. 
wall: be excluded from consideration: ; 

Before: proceeding - with’ consideration: of the’ severe lating ade 
- to this land it should be said that this is the first consideration of the’ 
matter in the light. of an understanding that the land. involved i is not 
to: be: regarded as land. accreting. to. the. patented homestead of 
William H. Gleason, but rather as land } in place: at the time of the: 
| original survey of the township. in 1845, and as a consequence that: 
_ the survey. of 1845 was but a. Seaee and not a i final a of the: 
| township, — i. pee 
Phe rach in eee. iti is 5 stated: is s generally bnown by, real egtate es 
-. brokers and business men of Miami as “the Wayne. tract.” It is — 
located’ on the: west shore of Biscayne Bay, approximately: three. | 


“ miles north of the business district of the city of Miami, and since 


1920. has been. within the corporate limits of that city. 


oe | The original plat. of survey, approve din 18 45, “howd ie — cs 
~~ dots i in fractional Sec. 19, T. 53 S., R. 42 ove i M., Jot L.containing — 


- 79.62 acres, and. lot 2, 85.22 acres. A further survey. of the town- ws 


ship was made in 1874, the. plat. thereot being approved and filed Wha 


in 1875. By the. later survey, Sec. 19 -was divided into seven lots, fe 
| numbered 1 to 7, containing 337.76 acres. Lots 3, 4, 6, and 7 of the : 
survey, of. 1875 3 correepond, roughly. with lots 1 and 2 of the eure a 


ne of 1845. 
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pig ee 5 was ‘selécted oe the State. of Florida idee its swamp-land, . . a : _ 
ees grant, and. patent to the State issued on May 4, 1885. | 


On June 4, 1884, the. State of Florida. selected: ae 1 oa Q: (plat: 
| of 1875) as swamp land.. The selection was finally rejected on April 


7 : 15, 1887, on the ground that the said lots were not swamp lands | 


: . . on September 28, 1850, but. were covered by the’ waters of Biscayne... | | 
Bay. - 


‘Edward ce Pent, on. J anuary 18, 1890, cated to Tanke ieee 


| entry for lot 2 (lat of 1875), ohh the’ local. officers: rejected. on - 


the ground. of conflict with the Gleason entry and patent. The 


. Commissioner of the General. Land Office, on appeal, reversed the 

~~ action of the‘local officers, and the application was allowed. The ~ ie 3: 

entry was commuted, fash certificate issuing January 26, 1891. Site + 
On February 25, 1891, W. H. H. Gleason, claiming ‘said lot oe 


| : purchaser under the patent. to William H. Gleason, appealed: from - 
the action allowing Pent’s entry. By. decision: te ‘April 12, 1892 


a (14 Le D. 375), the department: held that: title to the lot had passed 


under. the. patented. homestead - entry of. William H.-Gleason, and — | 


:. : the cancellation of Pent’s: entry was. directed; | A: motion: for-review | . ae 
wag denied September 12, 1892. (15° L.. D. 286). Pent’s entry was ce a 
-. thereupon canceled. | gue Donon: of: the: commutation Aas of the 


2 Jand: has been repaid. ~ ne ae. 
The Supreme Court. of the State of Florida. (39 a5 1081) held. that ee, 


él. 4 purchaser. under the Gleason homestead. patent took no title to 


| ~ ot. 5, which; as before stated, had been patented to. the State as_ 


swap » land, -and the decision was affirmed ‘by the. Supreme Court | 


“of the United States on. May: 29, 1905 ees v.. ees 199 cae oe, 


Gs Bd) | - 
The: recent Moonee ‘arose: cee on Te une 19, 1920, Henry T es 


aad applied to. select: lots ‘1-and 2° (plat. of -187 5) and. ether lands tee 


‘under the exchange provisions of the act. of June 4, 1897 (30. Stat. 11, 


oe 36), in lieu of SE14 Sec. 27, T..158., R. 5 5 E. B. iL M., South Dakota, ee 


- : within the limits-of a. ‘Aational. forest. alae Fe 
-» On September. 20, 1920, the State of Florida filed cadens sehool 


- land selection. for. said lots. at and 2, and:also: a protest. against. the 


_ ae selection. of: Read on. the: - ground of. imumodeaglianee:: with | the. son ae ; 
ca seguro es sigh 


=. On. J antiary 4: 1991; ace ancis S: “Whitten. fled: a Brey ae 
a Read’s seléction as to aid? lots: 1 and 2; alleging ‘failure: of. compli- ~~ 


ance with the regulations and:also. that he was. a bona: fide uaa oes _ 


for value of a portion of the land. a 2 
On: August: Q, 1921, there was. filed on. ehale ae a ‘Gints: of. 


Florida by. attorneys: ere in Washington a petition: for:the re- _ oo 


Pon | instatement of the swamp-land selection of lots: a and 9 ey of | - 
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a | 187 5), oa fhe State’s selecting agent ‘under eis er a then . 7 7 


| protested against the reinstatement of the swamp-land selection. — 


The departmental decisions (hereinbefore referred to) of hae = 


s 30, 1999 (49 L. D. 253), October 26, 1922 os L. Dz 26073 and ee ee; ; 


8 1993. (50 L. D. 10), followed: —_ 
a After the date of the last ease decision, sad os the 
__ pendency of the court proceedings, Francis §. “Whitten filed a peti- Z 


™ tion for the exercise of | supervisory authority, alleging that. he is 


- possessed of the title to lot 2 from Pent; that he is the owner and => 


assignee of. the. swamp- -land. rights. of the. State of Florida in the a 


north half of lot 1, and further that long prior to June 19, 1920, 


he had. expended iaeee, sums in the planning of the development of 


this tract as a high-class residential subdivision, on which final plans 
had been perfected and approved, and that he. -was in actual pos- 
session of lot 2 and the north half of lot 1, with a large force of 
workmen making. improvements thereon on. Ju une 19, 1920, the date 
- when Read’s selection was filed. It is further alleged that the south 
half of: lot 1 is, and for. some years hag been, in the possession of one 
Charles Deering and his assignees, and. had been for years occupied 
and used in the propagation of ‘tropical plants and fruits. . | 
If, as alleged, Whitten was in actual possession of the north half 
of lot 1 and of lot 2 on June 19, 1920, under color of. title and claim 
of right, the tract can not be. regarded. as “vacant, public land sub- 
ject to homestead entry,” and was not, therefore, subject to selection 
by Read, and, in the absence of a. prior valid adverse claim, Whitten — 
should be: accorded: a reasonable time (in connection with: Deering’s 
assignees. as to the south half of lot. 1) within which. to perfect his 
- occupancy, under the rule announced in Burtis v. State of Kansas . 
et al. (84 L. D. 304). “Whitten has not abandoned his: prior con- 


: tentions that both Pent’s entry and the State’s swamp-land selection Ede 
ia should be reinstated and patented. a 


Ordinarily: an order would be. enteral eiieamine the potion ; 


ie: . of Whitten, to afford Read and the State of Florida an opportunity — 7 


__- tobe heard; but the circumstances are unusual, and:counsel for Read | : | 
has" already. been: served with a copy of a. printed memorandum — 


- filed” on behalf of Whitten. In order that the department. may’ be 


- fully informed in the premises and full opportunity be accorded. to 
all claimants to make such showing as is desired, the usual practice 
will be waived, and the case remanded with carections that a hearing © 


be ordered, testimony to be submitted before a qualified officer located - 


- at Miami, Florida, or in that vicinity, after at least twenty days’ . ar 
~~ notice to the Caines of the State: of deeds; cia pe = 


_ ing, @ and. Read. 


wh The costs of ne hearing: will: be seneetioned: in- aeaordants an rao = 
ad tlie: second sentence. of Rule 53. of the. Bue i Practice as be ‘D. 7 


BAT) 


| interveners. 
_ The evidence will be confined t to che following =: 


_ 1. Was. the tract shown on the plat.of 1875 as “lots 1 aa 2 one . ak 
a Parl Sec.: 19. of. such. character. on September 28, 1850, as. to pass to. > ce Lak 
the State of Florida under the. swamp-land: ee aad is Whitten 


For. the’: ‘purpose of Siking ihe: order of a! Whitten eid oo 
be treated as ‘plaintiff and Read as defendant, and. all others as 
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| : possessed of the rights of the State under the swamip- -land grant? — “ast 


2. Is Whitten possessed - ‘of: the ee of Pent 3 in* alot: 2 under: his a ai 


i commuted homestead entry? 


8. Was Whitten in actual: possession’ of die tract on Iv une 19; 19202 - 


If, so, ‘under what color of title or claim of right, if any? 


“The register will render a. decision. -on the evidence submitted, - 


and thereafter the proceedings will follow the. Rules of Practice... 
All prior. Seperate decisions. in | the Drones are a Derepy re- 

called and vacated. . ae Posen el : . 

Prior decisions vacated. 


“Decided i August 2 tT, 1931 


Pusiz0 de ee Dapantacent—Snonerany ¢ OF THE 2 Intmar0n—J arsorcri0N— 


- -PRAcrice. | 


~The statutes: decanting: the ‘authority and. duties: of: ‘the officers : of the: Land : 
Department clearly contemplate that SO. long. as. the legal. title remains. in. 
| _the Government the lands. are public within. the: meaning. of those statutes, 


- the proceedings before the: department are administrative in their nature, - 7 
and. the laws-under which such lands. are claimed,-or being acquired, are 


in: process of administration under. ‘the: ‘supervision and. direction’ of the nS 


a Secretary, of. the Interior. 


Lawn: ‘Depanmcenn—Jontsproriow Secretary OF THE ‘Triekton—Swame Lanp’ : a : 
The. functions of the Land Department in- the matter : ‘of. the character of 
_ land subject to the. swamp-land grant are. quasi- judicial, and: the ‘sole duty 7 
of the Secretary, while. the title is in the’ United | States, is to pronounce. a - 


decision upon the rights of the State. 


6 Swame Lanp—Hearve—Suonmray oF THB | INmeeron— Vase Rreurs—Wourra- i 


. BLE ‘TrrLE—REs J uprcaTs. 


“The final ‘act of. the’ Secretary of thé Interior | in a ‘proceeding, after hearing es 


“had, to determine whether of not land is’ swampy in character within the Re eh 


~ purview: ‘OL: the swamp-land- grant fixes the. rights: of the: parties and: ‘creates oe “7 Gat 
2) a-Pight of. property, in-the land-in question: which: ‘neither: the: Secretaty:. eye hoa ee 


_ himself, nor his. successor in.office, can revoke or take away... 








eh 1 See decision on motion for rehearing, p. 447. 
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| : Sivan Lanp—Smcrerary OF THE INTERIOR—J URISDICTION—RES J UDIOATA. 
The lack: of power of the: Secretary of the Interior tO: proceed farther: after 


having” determined the character of lands. pursuant to the provisions. of te 


s : the swamp-land grant is not based on the doctrine of res s Juaionta, but ¢ on. e 
“loss of jurisdiction over the res ‘by the passing of title. : : 


| SWAMP. ‘Lanp—CoMMIssIoNER: OF ‘THE GunEraL Lanp Onrron—Hviwavce—Rus ee et 


JUDICATA, — - , | | = 
The rule of res juasénta. is. ’not ‘applicable ve a ‘decision by the ‘Goniiisaouer 
of the General Land Office holding that land. was not swampy in char acter 
when: he’ had no: ‘facts before® ‘him’: other: than: the: preliminary : showing by © 


the ‘State that. the: land was: swamp and inured to the State, under ‘the | os 


: a swamp- -land act. . 


Homestwap — JByrsy—Tonter’ ae | _ Supnorion—TRansren—Tasus—IMPRovE- reas 


MENTS—PossnssI0N—CoLor OF ‘TrTLE—Novice—REcoRps. . Eee SR Se, 
‘The county records showing a claim of title to. land. under. mesne conveyance | 
from a homesteader and payment of taxes. by a successor ‘in interest under 
the belief that. he had title and. the presence of improvements on the land 


are notice to a selector that the land was claimed and in actual possession eas 


of another under color of title and not, therefore, ‘subject: ‘to selection. 


ComMISSIoNER: or THE ‘Guwvunar Lanp Onrice—Reatsrm—J URisbiction—PuBLo 
 LANps. i | nS, oe 
The power: of supervision. onbensen by: the Gummuiesiones of the General Land 
Office over the acts of the register’ of-a local land office in the disposition 
of the public lands is not unlimited. or an arbitrary. power and it can not 
be exercised SO. as to. deprive any person of land entered and paid for. . 
HOMESTEAD. EWrRY—FINAL CERTIFICATE—PAYMENT—Exmror. 


Where an. entry, after the issuance of final certificate and payment. of pur- 

chase: price, was” canceled’. for a reason. afterwards. ‘demonstrated to -be 
unsupported by the law and the facts, the land is not subject: to a. further 
disposal. by. the. Government. to anyone other: ‘than the homesteader. 


7 ‘Epwanps, Assistant: Secretary: = a : 
This case is ‘before the ascent on. appeal from’: a. ‘decision | 
Not the Commissioner of the: General Land Office dated December 
8, 1930, wherein he’ rejected forest lieu selection. application 016724, 

filed. by. Henry T. Read, involving lots 1 and 2, Sec. 19 T. 58 S.. ; 


R. 42 E., T. M,, Florida, according to the plat of survey approved | 


“Pobruury ti 187 5, and conflicting school land indemnity selection _ 
| applications 016857. ‘and 018596, filed September 20, 1920, and Feb- a 

ruary 23, 1924, respectively, by the State of Florida.. : 
Lots i and 2 of Sec. 19, plat of 1875, adjoin the north and east 


a Cr of the fractional cen on ‘Biscayne Bay, ‘within, the ity Tae 3. 
— limits, as extended, of Miami. The fractional Sec. 19, containing ans 


| _ _ 337.66 acres, plat. oF 187 5, also comprises lots. 3; 4,5, 6 and (es which | e 


lots nearly. approximate. lots 1 and 2, being. all of fractional: Sec, 


7 19, Komen 164. 84 Rae! on a ee of oe neers, : poe 16, 


Bree em 
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The fionéat: Tiew aeleenion® application of: Read. is paced on. he. Ode ee ee 


: a Samana provisions. of the act of June 4, 1897 (30. Stat.11; 36), a 


~ and the lieu land is the: SEZ Sec. 27, T. ‘1 S., R. 5 E, B. ‘EL M., ee 
a) pee Dakota, within the limits of a national’ forest. 


A: patent issued. June 24, 1878, to. W.-H. Gleason ton lots 1 dima’ > 


me oo 2 of Sec. 19, plat of 1845, containing 1 168. 84 agus under a home: Pie — 


= stead entry made April 4, 187 0. 


~The State of. Florida, J anuary. 381; “1884, “filed ‘swamp- anid "ieles: ae ] 


on tion: for lots 8, 4, 5, 6 and 7 of Sec. 19, plat of 1875, which selec ros 
tion was finally rejected. August ‘2, 1885, as to all the: lots, except 
lot 5, which was’ trai May. 4, 1885, , because found. to te not 6 ah tee 
“a ‘swamp in character. aes: ee 
~The State; June’ 4, 1884, filed a ) swamp- end ‘adleetion for lots 4 ae 
and 2 of Sec. 19, plat of 1875. November 16, 1886, the selection » was 
rejected by the General Land Office, holding that the land was not | 
swamp at date of the granting act, September 28, 1850: (9 Stat. 519), : 


as survey, represented by plat of 1845, showed. hat the land was, 

at time of survey, covered. by the waters of ‘Biscayne. Bay and had 

no real existence, except a as s bottom of the bay. This decision became 
final April 15, 1887. o 

The local land officers. rej siectda an. a agplieation: to. dake homastedld. 
entry filed J anuary 18, 1890, by Edward. C. Pent for lot 2, 40.50. 
acres, ‘plat of 1875, because of conflict with the Gleason entry and. — 
patent, ‘which action’ was ‘reversed by the Conimissioner, J une 11, 
1890, and -the application’ ‘allowed: “Commutation. proof was abe 
mitted: ‘and’ cash’ certificate. issued January 26, 1891. W. H. H. 
Gleason, transferee of W. H. Gleason; February 25, 1891, “appealed, 
and on ‘Apiil 12, 1892, Gleason v: Pont (14 L. D. 375), the: depart- 


‘ment directed cancellation of the Pent entry, holding that’ Gleason 
had title to the lot. ‘The department, September 12, 1892, Gleason v. 
Pent (15 L. D. 286), denied a motion for review. Pent’s entry 


was canceled, but no -part of the commutation price for the oi. 
| paid by Pent ‘has been returned. is ea | 


The department, March 31, 1894, Laat W. Pierce: (18 L, D. ). 828), ‘ eae 
Te Held that the case of Gleason v. Pent, ‘supra, was decisive in the mat- 


a ee ter of the al of an application by. Pierce to enter lot 1, plat “we . 


| of 1875, 


: he ae ee under a. ‘deed Som: William oa Gisan, a oa 
began. an action’ to recover a part of lot 5 and other land, plati of — 


1875, in the circuit.court of the Seventh Judicial. Circuit of. Florida Ba ae 


<n and for Dade County... The. ‘circult..court found. for. White as to 


| : : - lot. 5. and. the proceedings i in. the. trial, court. were. approved, without me a sei : 
eae s ae byt the Supreme Court of the State. Gleason v. - White (ia eee! 
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- Bos 1081). On éctor, the Supreme Court of ihe United States, May ee 


99, :1905,. Gleason v. White (199 U. S. 54), wherein is. reproduced 
a the pertinent parts of 1845 and 1875 plats, affirmed the judgment of — 
- the lower court, stating with respect to Gleason that (p. 62)— eae 
Soe oe * * full justice ig done if a patent to lands. outside. his lines as’ Showa 2 
: by: the. a of 1845, is sustained,. for he is still protected in the tract bounded 
by those lines and amounting to 164.84 acres. To.give him twice that amount 
oo of. land. would be enabling him to. Saal by a mistake of the Government— fe ge 
a a. mistake of which he was cognizant. : <a 


The application for forest. liew Por ‘of Rend nee a S abempent. 0° | 


. : ‘that Charles Deering occupied and improved the south part of lot 1, — ge 


plat of 1875, and applicant agreed that, if. patent. issued to him, he - 
* would convey this part of lot 1 to Deering. The record contains: a 
certified copy of a deed executed ‘September 15, 1920, by. J. Harring- 
ton Edwards, attorney i in fact for ‘Read, quitelaiming south ‘part. of — 
lot 1 to. Dearing: at 

The State of. Florida, Septanber O5, ‘1990, protested the. forest ia 
| selection of Read on the ground. of noncompliance with. the regula- . 

tions. , - Whitten, January. 4, 1921, also protested. the forest: lieu selec- 
tion on the same ground and: Further that he was a bona fide pur- 
chaser for value, of a portion of the land, by mesne rae 
under the Gleason patent. _ ie 

Resident. counsel for Deering: joe 2, i901, filed 2 a. eae for 
| reingtatement of the. old rejected. State swamp- Jand. selection. The 
State. by its. indemnity school land. selecting. agent . protested. the 
reinstatement of the swamp. selection. The Commissioner, December 
12,1921, denied the request. for reinstatement and. rejected ; the forest 
fica: selection. and the then pending indemnity school land selection, : 
| basing: such: action on the. ‘previous holdings. that title to the land. - 


"passed with the Gleason. patent, and a construction. placed: on the 


decision of the Supreme Court i in the case of Gleason v. White, supra, 7 


as supporting. the action. of the department in refusing to make © : 


further disposition of said tracts, when. the court: said | Ap. 60)— be 


| ee ne Here. we: have. two conflicting official : surveys. and. plats, and, by ; 
‘mistake’ of the: Land Department, two patents. have been. issued,. which, | in: a 


: certain: aspect. Of. the surveys and plats, also. conflict... It is one ‘of. those un- 7 a 
fortunate mistakes that sometimes oceur, and which necessarily throw con- | 


fusion and doubt upon titles. Since it was discovered. the Land ‘Department 


| has wisely refused to extend the confusion. by further pe under the survey . . 


of 1875.. | 
| February 20, 1922, ‘the 5 aedtnay for Read ‘fled a ae with con-. e 


~ sent of. ‘Whitten, that the forest lieu selection, except as to the = ; e 


= involved: Jend, ‘be Pee for oS nario and patent issued March 


80; 1988," 
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! Representations: were. ‘made ‘that Whitten ae lot: 2 and the oe 


7 ae part of lot 1, plat of 1875, and Deering claimed the south: part —- 


of lot. 1, as. bien terse under the Gleason patent; that Deering made — oe . 


— valuable. improvements: on: the land; and that Whitten claimed. - 
equities as’ well as legal: title, having paid $75,000 in its purchase 

and having spent. $35,000 in improvements. The State school land 
“indemnity selecting agent. urged that. the State had. acquiesced in 

the adjudication rejecting the swamp-land selection more than 30° 


years before and that rejection became res judicata and should not. — ee 


| : be reopened. — Read. did not deny the purchase of the land by. Whit- oo te .. 
. ten, but denied presence. of improvements on the land at time of — 


: filing the forest lieu selection and he disputed the claim that the: 


; Gleason patent carried title to lots 1 and 2, plat of 1875. - 
a The department, August. 30, 1922, Whitten et al. v. Read (49 i. D. are 
| 958), held that the principle ot res. ‘Fpadicata applied with great force : 
J In this controversy and that the ‘swamp-land claim should not be me 
| reopened; that’ the “prior forest. lieu. selection, until disposed Of). & 
_ segregated the land so that it was not subject to ‘subsequent selection; eo 
and that the. question. whether ‘this land was ‘disposed. of by the ts HOE ge 


ae ~ issuance of the Gleason. patent should not be reopened, as that was.) Ga 


settled 3 many years ago by three decisions and was res judicata. ‘Phe ee. 


ae department, October 6, 1922, Whitten et al. v. Read, a L. D. 260) - eh ale 


3 denied a motion for rehearing. 


_ - The department, August De 1993, Whitten et at v. Read, on peti- ee 
tion (50 L. D. 10), held that the : swamp claim should not he revived = 
or reinstated; that the language in the Supreme Court decision 
in the case of. Gleason. v. White, supra, could with propriety becon- 

- fined to the scope of that case and to the situation disclosed in the = 

| record. presented ; that, lots 1 and 2, plat of 1875, were not before 
the Supreme Court as the case came up, and. direction: was given ede 

for the issuance of : a supplemental patent for said lots 1 and 2, plat — 


of 1875, to run in favor of the original. patentee, William H. Gleason, | 


heirs or assigns, so.as to inure to the benefit of wD remote grantees oe 


| holding under said Gleason. 3 
_ Read filed a bill'in equity in the Sucre Court: of this, Districk Bee 
Columbia to restrain the Secretary of the Interior and the. Commis- 


-  gioner from rejecting: or canceling the forest lieu selection, from 


issuing a supplemental patent to William H. Gleason, and requiring 


that full force and effect be given the selection, excluding from Cone 920 
_ sideration any. title alleged‘ to be in Gleason, ‘his heirs or assigns, 
“ On appeal froma décree granting the: injunction, the Court. of = oe vee 
_ Appeals of the District of Columbia, December: 77,1925, Work et al. v. 


ne | | , a oa Fed. a) 687 an affirmed the: ‘lower: court, and with refer- £ : = 
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oe ence to the: case. of Gleason Ve White, supra, the court stated (p. a 


- - Ra seey Geer reading of fe opinion discloses that the raistalce neteried- | 


to was. the: issuance of the Gleason patent. under. the survey. of. 1845,. instead: of. oA 


the survey of 1875, and the refusal. of the department to “ extend the confusion e 


~ by further patents: under the survey of 1875. ” refers. unquestionably to further | 
‘patents in the way. of. attempting to correct the mistake made in following the ae 


| ee AUEYeY when the Gleason patent » was issued. | aay | 


It ‘will ‘be observed ‘that: tnis decision ‘completely defines Gisasonie rights, — 


- and disposes of all further contention as to his title extending ‘beyond the 
~ limits: of lots 1 and 2, 1845. survey, or: lots. 8, 4, 6 and 7, 1875 survey. The — 


: : balance of the: land. in section - 19 remained. government. land, -and. it: was So 


recognized by the. ‘Supreme. Court in. sustaining the patent . to. the’ State : of 
Florida for. lot 5. The status, therefore, of’ lots 1 and 2, 1875 survey, was ‘settled 
| by the Supreme Court in its decision, and no ‘longer remains an open. question, e 


‘April 1 1926, counsel. on behalf of ‘Trustees of the Internal In- 


- provement Find: ina ‘petition called attention to. the previous. ‘de- an 


_ partmental decision. as to the swamp. character of the land, referred 


rig to the decision of the Court of Appeals. of the District of Golimbia, _ 
asa repudiation of the plat. of 1845 as a final survey of the township, 


: r urged. that the only survey . for disposal purposes was that of 1875 
in view: of which fact the swamp land grant had never received. | 
proper consideration, and. alleged that the State’s Tights. to the land 


_ as swamp can not be defeated by failure « or refusal of the department aa 


to make ] proper ‘identification. | : 

A writ of injunction issued N ovember 19, 1996, ae of the. Supreme . 
| Court of the District. of Columbia, restraining the Secretary, of cae | 
Interior and the Commissioner i in that. they— ee 
BR dg. not enforce any. or. ‘either of: the . certait n rulings, “holdinga. or . 
decisions mentioned and. complained of in the. aforesaid bill of. complaint to the 


| extent. of rejecting. or- canceling the. forest lieu selection: of. ‘Henry wT, : Read, 
known in the General Land Office as Gainesville 016724, as to the ‘north half of 


~ lot one (1). and lot two (2) Section nineteen: (19), Township Fifty-three. (53) a 


_ South, Range Forty-two (42) Hast, Tallahassee Meridian, Florida,.and do-not — 


- issue a. patent to the said ieee. H, Gleason,. his heirs. or. assigns, for said — 


| land. or any part thereof, and . * * from henceforth: ‘give. full: leg at force 
| and effect. to. the said selection of said Henry ir, Read of said. land. oe 
The case was again ‘before the Court of Appeals. of the District of 
7 onic on the former appeal; which the court. affirmed,.November — 


1927, Work et. al. v. Lead | (23 Fed. (2d). 189), and the court, . 2 os 
| November 26, 1927, denied ‘a. petition for rehearing. (Id.). se 


On. a. farther. appeal, the Court. of. Appeals of .the District of | 
Columbia: April 1,.1929, Read v. Work: (32 Fed. hee) ae adenied 
7 the order, remanded the cause, and stated— | 
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The aie issue adjudicated up to the: “present: fame: is: that title to: ‘the: land. 
7 did not pass. to Gleason under his patent, and that the land is still public land © 

of the United States. When the Secretary threatened to. cancel plaintiff's — 
: selection, he was ‘proceeding under the misapprehension. that the title was in 


. Gleason,’ and that it was. not: public land; ‘hence the mere admission in his 


_ original: answer that the land Was ‘unoccupied. ate the time plaintiff. filed . his. °° 
entry, we think, would not justify the holding that he is foreclosed from == 
further: investigation. of. plaintiff's right. to enter the’ land under the public. ee ae 


land laws. This question. has: not been passed. upon by the “Department, and 


until - the. ‘Secretary has exercised his. administrative discretion, either by 
un ‘approval or disapproval, the lawful course of procedure. in - the. Department a 
~ ‘is beyond -the jurisdiction of this court ‘to control, With the issue of the _ 
Gleason. title determined, and: the. further. determination that it: is public land, 


the. whole question ‘is thrown. open: for investigation. as if the misapprehension 
in. the Department. which led to this litigation had not occurred. | 


The court, April 12, 1929, granted : a motion to stay aad “The = a 


; ‘Supreme Court of. the Unica States, October 21, 1929, Ready. Wa- _ 
bur (280 U. S. 570), denied a petition for a rik of certiorari. 


Francis §. Whitten, later than. the last departmental decision and . | 
| while. the. court’ proceedings: were: pending, petitioned . for the exer- 
cise of supervisory: authority, representing that le was, possessor. of —e 


A the title of Pent to lot 2'and owner and assignee of. the swamp-land a 


rights of the State i in. the north. part: of lot 1; that, he, long prior 


~. to June 19, 1920, expended. large sums in planning: final plans being 


| perfected. andl approved, the. development. of the tract as a high- — 

class. residential subdivision ; that he had ‘actual possession, on June — 
19,1920, date of filing selection. by Read, of tracts with a large force _ 
of “workmen. making improvements thereon ; and that. the south. part 


of lot 1 was,-and for some prior years, in. possession. of Charles. _ 


ol. Deering and assigns, who for years had occupied. and used the: Jand - 
- for propagation of tropical plants and: ‘fruits. 


The department, January 4, 1928. (53. 1.-D. 447), ded the’ a 
case, recalled. and vacated. all prior. departmental decisions in the — 


 - premises, and. ordered.a hearing. This order was amended, January | ase 
21, 1928, by a direction. that the evidence at the —. be cotifined - 


as o to the following: 


a ‘Were the tracts shidwn:c on ‘the oat of 1875 as lots 1 and 2 of ‘ania Sec. 19, 


. or either of them, of such: character’ on: ‘September. 28, 1850, as. tO. pass’ title: : 
eu thereto. to. the State of. Florida. under the ‘swamip-land grant? . ‘Who. is: now | 
oe possessed. of the. Bee of the State of. Florida, if: any, under the swamp-land | 


. grant? : ee: 
2. Who is now y possessed of Pent's rights, it any, under the commuted home- =o 
es stead-entry? | | | 


3. Were these lots: yatant land: gubiece to “homestead ' entry on June 19, 1920, = “ | 


: the ‘date the Read application was: filed? . 
ae Ae Is Whitten. or. his. assigns entitled to a. peetenred right to make entry for 
: | ot Bt Is Whitten or. his: assigns” (as | to. ‘the north part) and Degring | or his | 
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. assigns: (as to. the south a ‘entitled to preferred night to make entry for ee 


4 ‘Tot 12° 


a _ represented. by. counsel, with exception — of. Read, whose. attorney 
appeared specially, protested. against the order for hearing and de- ay Pot 
| clined: to. present testimony. » ; a 


“Mareh 12, 1998, daring: was held nd the pre were bats ae 


‘The register, October 15; 1928, found 4 that Jot 4 int of 187 5, was . é . ; 


: 7 swamp; that the transferees of. the: Charles: Deering estate and The | | 
~ Sirocco” Company were ‘possessed. of. the. swamp-land rights of the 


State: that Whitten and assigns were possessed of Pent’s rights: v3 


that lots 1 and 2 , plat. of 1875, were notvacant. land subject to home- ti 


_ stead entry on. a une 19, 1920; ‘and that Whitten and his assigns were | 
entitled to a ‘preference right: of entry for lot 2, in event that the 
land is subject to entry, and the assigns of Whitten and the Deering 
estate have superior rights to lot 1, if the swamp-land claims were 
not reinstated.’ The register recommended that the Pent homestead | 
entry be reinstated and patent issue thereon. | . 
‘The Commissioner referred to the purchase of the : Honk pare of 
— Jot 1 and lot 2, plat. of 1875, for a large sum by Whitten, who re- 
garded the land as a- single’ ‘unit’ ‘or subdivision, and Stated that — 
expenditure of money and labor on a part of the: land applied to 
the whole tract, and that the expenditure by Whitten and assigns 
in the belief that the land was privately owned gave rise to equities 
antedating the filing of the conflicting applications, The Commis-_ 
sioner held that Pent’s entry, regularly canceled, could not be rein- 
stated, but present record title owners of the greater part of lot 2 
oud be protected as against a mere paper applicant and he- 
allowed: them to apply: for the land under applicable public land 
law. <A request for a. supplemental. ‘survey and plat of lot 1 and 
the assignment of a new lot. number to the» ‘Deering claim | 


7 was denied. The: Commissioner, on. ‘the question of incomplete- 


ness of the forest lieu selection, ruled that noncompliance with — 


7 governing regulations has’ the effect of postponing the vesting — 


of. title between the United States and the selector only, and. 


not as between selector and. third parties,. and as to latter: their | 
__ rights would be determined primarily by conditions existing at date 


of filing selections and first then in right continues so until default — 


7 ‘at least. The Commissioner disposed of the interrogations by con- | 
- cluding that lot 1, plat of 1875, was swamp; that lot 2, plat of 1875, 


__ was not swamp; that Marion D. McCormick and Barbara D. Danial, — 


i son, grantees: of Charles Deering and The Sirocco. Company, suc- 


- cessor in interest to Francis S. Whitten, were: possessed. of the rights e 


ys of the State to lot 1, under the swamp: -land grant; that no eviderice 7 = 
was presented showing any conveyance by the ‘Btate of lot 2, under ae 
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the swamp- Jand grant; that. The Sirocco Company, 's successor in 


te interest of Whitten, was possessed of the greater part of Pent’s Pe 


rights under the commuted homestead entry for lot 2; that the lots. : : ‘ a 
were not vacant land subject to entry on June 19, 1920; that Whitten. 
and assigns were entitled to a preferred. right ‘of entry for lot 23. 


and that Whitten and assigns and Deering and. israel were > not me 


7 entitled to. a preferred right of entry for lot 1. ae 
‘Read and the State filed appeals and. Saad: for ‘the: partion, oO 
Cece. Deering, appeared at an oral argument. : ~The’ appeal: and 
participation | in oral argument: by Read’s counsel. are considered. 


é as, constituting a general appearance. - Counsel for the estate of 


| Charles Deering, deceased, renews request for a ‘supplemental plat. 

: ~The State urges. that the Pent matter is res judicata; that.Read’s 
application. did. not. segregate the land asyit. was incomplete ; that. fo 
Read was. entitled: to. a patent. on: his former. selection; that. the  . - 

north. part: ‘of. lot 1 was. unoccupied -at. time: selection. was filed; — 


and that. improvements. on the north part of lot.1, plat of. 1875, - 
were located on sovereign land between high. and: low water. Read. 
argues. that: Whitten must. abide by. original. position with regard to. 


_ the swamp . character - of the land; that.-the- prairie land is. not. 


swamp; that; the. Commissioner found, no:.oceupancy of. lot. 2:or- 
June. 19,1920; that, there. was no. occupancy. ofthe north. part. of 
lot. 1.on said. dite: that. the Pent entry was. canceled. after notice; 
and that the forest. lieu selection is.res judicata as to validity. — 
Francis .S.. Whitten, one. of the. parties, testified that: ‘the. -east: 
-end of the property, amount of land. he aid: not mow, was : low and 
swampy... | 
“Charles ‘Hannocl: Bee engineer, ey ae he saw ne: or ie 
acres | cultivated; that there was evidence of a tomato patch and. 
remains of. vegetable. patches; that. he classed the land as_ easily 
_ saturated marl; and. that. a mangrove. swamp of 7 acres. was on. oe 7 
shore line of the bay. - | 


_ George is Reid, real: eatate,. testified, that the oe ae the prop- ee 


: erty was a. low mangrove swamp, extending back. to marl land. : 
covered. with high spots. where palmettos grew; that. marl was not - 


swamp. and was tillable during a normal. season; .that a number : . | & 
of negroes» ‘were: allowed to. cultivate. -part of the land: thatat ‘the 0 


o edge. of. the pine land. and for. about. three or five: hnndred: feet, he — 


was a good lot of marl prairie land. fine for cropping during fairly = 
good. weather when-it: was not too rainy; and that the land eee Die at ee as 
ors generally to the bay and water would -run off. quickly:.: Late fF ak 

 ..W. He H. Gleason,. a resident of Eau. Gallie, Florida, ¢ pave: oie. ed oe 
oo rather, rvaghe and indefinite: testimony regarding: culevanen on. n both: re 
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oa T, Ww Palmer): peal’ estate, tesened: hint: approximately 30 0r 
40. acres of tomatoes :were planted in 1908 on the prairie land; 
that he imagined - that the cultivated’ part. was. on the: low ‘land ; 
of: lot: 1 and on the Crane tract’ on the north; that: there ‘were 5 
acres In. mangrove ; and: that a roadway. was s thrown: ap going down se 


| to the bay. : | 
TO, Glenn, Blows ‘testified eae he mide 37. erage 14° on itie. | 


7 siorth: line of lot 1, 4 on the west line, 8 on a line drawn approximately. 
east of the south line. of lot 2 extended to the bay, 1 on the shore and 


2)" 8 ona line run from the center of the. north part of. Jot 1 extending 


toward shore, and from conditions disclosed by borings lot 1. was 


swamp land; thata few acres in the northwest corner of lot 1 might : 
be cultivated that an examination of the south part of lot A after _ 


_ . canals. and other improvements. were made, indicated its: swamp nae 
a character ; that the general surface elevation above mean high tide _ 


is very flat and swamp vegetation grows practically over it; that the 


_ borings showed peat’ and soft clay; that. vegetation: consisted. of man- | 


- grove in front, dead and down trees showing age of more than one 


_ Hindied years by ring counts; back. of the mangrove was some boee 


_tonwood, an area of saw grass ‘and. scattered clumps.of saw palmetto. 


A-map. accompanying the report of Glenn, known as Whitten’s:‘ex- 7 


hibit No. 16, shows, ata. point east of center of the south line of — 


lot 2, the eastern edge of: level. upland running ‘across the lot inter- 


| ‘secting the north line at a point west of the northeast corner; that | 
_ the eastern: edge of the upland slope and the eastern edge oft pine. 


timber starts a short distance west of the southeast corner of the 
lot and crosses near the center of. the east. line of the lot and touches: : 


the north ‘line of lot 1 a short distance east of the northeast. corner 
— of lot 2; that the approximate. eastern. edge of open savannah lies. 


ae wholly on. the west half of the north part of lot 1; and. that a road. _ 


= enters the west half of the north ae of lot 1 and runs south past _ 


oy small cultivated area. 


L. L. Janes, agricultural. canon: testified that ie 1 was. low 


7 lying area ‘adjacent. to the bay; that. a mangrove. forest’ is on the 
3 eastern. part, west. of which is a narrow strip of. grassy prairie, ‘then: 


a section running north and ‘south covered with: saw palmetto and ; 


-. west of this area is an open grassy prairie extending eastward to 


# the west side of lot 1 and. into the southeast part.of lot 2: and in the — < 
northwest. corner of lot 1 is a small upland area with a scattering 


stand of pine and saw palmetto, but he stated that. he made only a : 


| Z ae examination of the south part of lot 1. 


James M.. Morrison, foreman of the Deering estate, testified ne 
_ the south part of lot 1 was as much as half covered in: mangrove and. | 


7 4 buttonwood ; that it was low wet ground ; that the object of canals i 
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placed on: the: Deering tind’ was: to ‘All the land high: dough’ so that : ae 


4 vegetation and ornamental. plants: could: be grown; that. about 31% 


os acres. of tomatoes were grown by ridging’ on the: north -part: im: fae 


< west central portion; that the north. part of lot 1 is swamp; ‘that 2 - 
‘the north half of the north part of lot 1 runs into edge of pine land; 
that 33 acres were in the south part of lot: 1; that mangrove was 


between low and. ee tide ; and that. ae on. 1 the south: eae was 


4.8 avant before fill. 


Paul -F. “Matthaus, i In aniploy of ie ‘Deésring cane teatified: ist o 


a, “athe south part of lot 1 was very low, swampy land with saw grass, . 


oe saw palmettos, mangroves and buttonwood+ that before fill it was 


low ground ; that ‘about half was. covered with: mangrove ; ‘that. at. 


high tide a good portion of the land was covered with water ; and that : 7 ss : . 
ae 3Y5 to 4 acres were cultivated 'to tomatoes in the north part. et 


~ ‘Medlin 8. Mishler, a. resident of the State since Decsnber’ 1, 1899, | : 
~ testified that the south: part of lot. 1, outside of mangrove, was prac- — 


ae - tically all covered with saw ‘grass, areads: and marsh; that: it would — | 


not have been possible to have cultivated successful crops on any part. ce ap 
of the south part of lot 1 without ‘artificial drainage or building up 


. of, the land; and that he made no examination of Pane north pet of 
Jot be | 


: Tnpeovenent: Fund, testified that lot 1. was swamp, with the excep- 


AL R. Ricmiesn chief. feld agent: for the Teste of Toternial ee | 


-- tion-of a- small area in the northwest corner; and he stated that lot. : Pa 
a was filled i in at date of. his examination. pe oo 


_. dames: ‘Donn, a resident of. the’ State a 1919, testified that. i -2 
: “part. of lot. hs could: be: cultivated without artificial drainage; and eee 


er - that he was on the north part. of lot: 1 after fill. re 
oe Oe oO. ‘Matthaus, a resident of Dade County. 42: years, testified that ee 

~  lot-1 was low prairie, lower than the pine land. it wii 
2: WD. Hatch, boat captain, resident: i in Miami 4 years, ee fiat. - 


ees he. “went: on the land’ June 19, 1920, his examination consisting ‘of | cy 


7 2 circling the land without going over: the entire ea and he expressed : : | 


: definite | opinion as. to the character of the land. 


J. A. Pent, a resident. of Dade County 49 years, ‘testified that tha: oS 7 


ae “land | in the orth: part of lot 1 was.dry to the mangrove swamp on the 


"shore; that he hauled wood in a dump. cart from the bay until fill 


work began; _that 30 acres of. tomatoes were planted on lot 1. in [ 


| 1908 or 1909; that he and one Thrift had 2° acres in tomatoes one” 7 er 
season; that: — B. Moore farmed .a strip. one year; that one Jerry 


_ Rain or Devane. had 30° acres in tomatoes on the land; that on the — ; 


upper edge of lot. L are a few pine trees; that the: Tata's in the north 7 | | | 
part of lot 1/was never considered’ swamp and the. south part. ao e 


¥ : ae 1 was a: ais q higher, but same as s ‘the north hgerh ae land. 


- land.» a 
A, J. Senda: a : residint of Miami. 36 years, “testified. hak on “the See 
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a W. Picot, a residént ae Miami since 1911, Gated: that? man- — e, 
oe I piston were on the low land on the north part of lot: 1. and to the pas 
_ west was prairie land, containing palmettos and pine,. which was 
| : higher. than the prairie; that the land ‘sloped from the. pine land acre 
to ‘marshy land. on the ney and that ee was: west. of the Jow: ae 


= north part of lot 1 there was palmetto land, some prairie, cand man-— - 
e grove; that beyond the. mangrove it was. high and not swamp ; that 1G 


was farmed. with good crops all the way to the mangrove; and that : 
~ _ tomatoes, acreage not: known, were raised on the land by ridging. | oe 
 W.M. Mettair, a resident of Dade County 56 years, testified that ee 


; the land on the north part. of lot 1 was mangrove, palmetto. and 
pine land; that the land west of the mangrove was called prairie and: 


was farmed: that he saw. crops on the land, but did not: mow-the’ 


time when or the acreage; that prize crops i: tomatoes were. raised 
there; and. that. he passed. through the land but did not: know what 
was oa In any particular year... 

George. LL. McDonald; a resident ot ade, : County 6 59. years, atadd 
hae. the. land in the north part of lot 1 was ‘mangrove, ‘marl and 
pine woods; that 8 acres were in mangrove; that he never knew. 
what areas were in each class of land;.that he never considered the. 
land swamp and he believed the maj ‘ority of acreage could be farmed 
without drainage; that the land. beyond the :pine woods gets lower}; 
that Edward C. Pent raised, tomatoes: for home use ; and. that. he 
saw grade stakes after they were putin... — 

J. J. Soar,'a resident. of: Dade Contity. since. ‘1892, testified . as 5 to | 
, na character of the land in the north part. of. lot 1, but he was 

confused: and evidently had been. talking about. lot 2 and regarded 
lot 1 as the Deering claim. He stated that more than-half of the 
south: part. of lot 1:-was mangrove; that dirt from. the canals on that — 


-part.of the lot was.used to fill low places so that. it: could. be culti- iS 


~~. -yated;-and that. the raajonity. of. ‘the aa ae could be. race . 


ie without artificial drainage. 


«eee C. Richards, a qeeident of Dade. County: 52 years, stated flint 7 - 
the land in. the north ‘part: of lot: 1 was pine, a strip of saw prass 


> and mangrove; that. low land. came Up: to. high, pines Jands and. that... os 


he never saw any cultivation. .- 


Charles. R. Pierce, attorney for Read. testified ‘nat he a saw 


the south part of lot 1 after filling and he believed that lot 1 outside, 4 
4 of mangrove was cultivable and not swampy.: | = 
VV. H. Soar, a resident of Dade County 14 years, stated Ghat ek on 

ae north part. of. lot 1 -was composed. of mangrove. fringe, prairie and) 
es Pine] land; that. the land back 25 the Mangrove . was marl and. not eae 
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| swampy} that: ne never saw crops planted on. the: Guth: part of. lot ts dele. 


~ . _ but he believed that all but a small area could-be cultivated; that the ; ee ee 
a mangrove widened. on the south part of lot 1 and. covered. onothied: cig 


of the area; and that when he arrived at the land the south part: of - ad . 
| ml 1 was heme cleared: and. filled: | 


-R. L. Stewart,.a resident of Dede: ‘County’ 98 - years, pre re. 


the-north part ee: lot 1 was pine land, savannah, palmetto and man- 2 a 
- grove. Tand; that. the. growth on. the: land: was mangrove: and. but: 


. tonwood, palmetto, saw grass, myrtle, high grass and pine; that he ns 2 


z found a: cultivated field, but-did not: know the location or. the areas : 


ee that: the ‘meander: line on the -plat: followed ‘inside of a mangrove . ~ 


area of about 11 acres; that: lot 1 ‘was not swamp; that he knew | 


~ nothing of the south part. of lot 1; and-that- his examination on the aa 


- caeae was made a week before: date of hearing. 

John M: Sutton, who stated that he:was Bolder ot a ‘scrip. assion- 
ment of the Read: selection, testified. that the greater. part: of lot 1 
_ was marl land, cultivable Jandi in 1850 and the land could raise. crops 

usual; to the: locality’ without: artificial arotaree # and. that, he saw. the: : 
south part of lot’ 1 after fill: Ba we 


- Dr. John. C.. Gifford, a: fecideut OE Florida of yoars, testified that i 


| ha did. not, know ‘about: the character of the land 3 in 1850, but that — 
the: land with saw. palmettos. was high. land’ and a little. piece: in 
the. corner of the north: part: of lot: 1 was:high pine land; thatthe 
land-could ‘be’ cultivated without artificial: drainage, but: his: tecol- - 
lection was vague as to the south part: of lot. 1; that he examined 
the land a week: before the date of hearing.. ’ - 

Jd. W. Spivey, a resident of’ Dade. County:3 33 - years, . testified that 


a man named Green cultivated, but: did. not know where, an unknown ee 
- number of acres in 1899; that. the mangrove was swamp; that there _ 


were pitie trees on the: land beyond. the prairie; and that the oe 
acter of the south part of lot 1 was the same as the north part. . 


_. John P. B. Ellis, civil engineer, stated thatthe fill was a 7%, 
a “on the south part lot 1 before. he arrived: and that. he had: not, 7 


S examined the north part: of lot. lL 


_ Section 2479, United States Rovised Statutes, oid in apa oo 


“@o enable the several States (but not including the States of Kansas, 


- Nebraska, and Nevada) to’ construct: the necessary: levees and drains, tote Pt 
-. claim the swamp and: overflowed. lands. therein—the. whole of the swamp. ‘and. eee 


overflowed lands, made unfit thereby for cultivation, and’ remaining unsold - _ a 
| on or after the twenty- -eighth: day: of: September A. D. eighteen’ ‘hundred ° and | EHRs 
*. fifty, are granted: and lene: to. the several . States Teppectively in which: said ae peu es 


: lands. are situated. 


Section: 2481, ‘United States Revised Sbatuted is as followed. 


ae In inaking out: lists. and plats of the lands aforesaid’ all ‘legal. subdivisions, — tah cae 
ic ‘the greater: part: whereof: is: wet and unfit: for’ ene shall: be: included oo? te, 


: - 18607—82—vor. 58-30 
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ey: said lists. and. Hane but: when. the: ‘greater part at. a subdivision is. not of . - 


| eee character, the whole. of. it shall be. excluded ther efrom. 


The field notes of the survey, ‘on which the plat of. 1875 i Is aes 
with. respect to the: north line of section 19, adjoining which ‘the : 


x involved land lies, state that the Jand was. second rate, rooky: pine, | a 
7 savannah and. miarelis: | | 


‘The parties have eopnrded ig 1 plat of 1875, as. eonaidting of 
two parts. This is a single lot. a the: character of the land of 
the entire area of. the lot is the controlling factor in the matter _ 
of the swamp character of the land at the date of the granting - 

- act. The witnesses who definitely testified relative to the entire 

— lot 1, of conditions existing on the ground before filling began; were 

James M. Morrison and Paul F. Matthaus for Whitten e¢ a/., and 


J. A. Pent, J. J. Soar and J. W. Spivey, for. defendants. “Glenn i ae 


and Richardson, for. plaintiffs, testified as to the entire lot, but 


they Imew nothing of the lot before the fill; O. O. Matthaus testi- eee s 


- fied only as to the north part of the lot; Mishler testified as to the 


7 south part of the lot before fill; and: Donn. testified as to. the north — - . 


. part of the lot after fill and the south. part’ of lot 1 before. fill. 


a The testimony of Whitten, Hannock, Reid and Palmer, for plain- 3 
. tiffs, was general as to the character of the land. Vv. H. Soar, 


~ Pierce, Sutton and Ellis, for defendants, testified as to the south 


- ~-part-of lot 1 after fill, and they and rest of defendant’s witnesses — 7 


_ testified. concerning. the north part of the lot. The testimony was 
in agreement as to the nonswamp character of lot 2; plat of 1875. 


Weighing all the evidence submitted, the department. holds that. | 

_ it appears by a. fair preponderance of the evidence that the greater 
part of lot 1, plate 1875, was swamp in character at the date of | 

_ the granting act, September 28, 1850 (9 Stat. 519). — 


— In: the case of Nearieees pee a Bank ve Biadow (Te: v. 8 i 
448, 457), the court said: - 


The. character of - the - proceeding before the asparanent must | be kept. in. 


ae mind. It is. not like a proceeding in court., It is administrative in its. nature, a har 
and. when the proceedings are conducted in accordance with the provisions oe 
of law creating the department. and giving it jurisdiction, they. may be. upheld, ake ae 


and the. decisions of. the officers Super t when not made erery and ee 


; without evidence. . 


, Mee consideration of the’ decane in the | cases of Knight v. United esas 
; Site: Land Association (142 U. ‘S., 161, 177, 178, 181); United 
_ States v. Schurz (102 U.-S. 378, 402) ; ee Orleans: v. Paine (147 - = 
Uz. S. 261, 266) ; and Michigan Land and Lumber Company v. Rust 


(168 U. S. 589), “interpreting the statutes defining the authority — 


and duties of the officers. of: the ‘Land Department, clearly demon- 
strates, that so long as the legal title. remains in the government _ 


a _ the lands: are public within ‘the. ae a those statutes ‘and: the eee 
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Jaws’ ithder_ which atch lands are claimed, or are. being, ‘acciteed: : : : ae 
are in process of administration under the supervision and diree- 
tion of the Secretary of the Interior.” Parcher v. Gillen (26L: De. 0. 


eat 34), See also Aspen Consolidated. Mining Company Vv. Williams 7 


(QT L. D. 1) and Morrow et a Vv. ‘Btate of: Organ et al. eos L. D. Dr 


390). aie : 
‘Ruwtheraors, ne finitione of the. Land Depicts are quasi- 7 


oe “judicial and the sole duty of the Secretary of the Interior, while the vs 


- title is in the United States, in the matter of the swamp character 


of the land, ew necessitate is to pronounce a decision upon the rights _ ; oy 
of the State. “The final act in such proceeding fixes the rights of — 


- the parties. and creates. a ‘right of property in the thing, or 7és, sub-. ane 


- ject of decision, which the Secretary. himself, or his. successor, can 


not: revoke or take away. Moore v. Robbins, 96.0. S. 530, 534; _ 


United States v. Schurz, 102 U.S. 378, 402; United: States v. Stone, 2 
Wall. 525, 555; United States v. Minor; 114 U.S. 283.” The lack of 
“power; as ar be seen from. these ‘decisions: of the “department. “to 
proceed. further: is not based: on the doctrine. of res judicata, but on: 
loss of jurisdiction over the: res by pean: of t title.” Ernest Be Gates -_ 
- (41 L. D. 384). ae | 
The Commissioner, Nowarnber 16, 1886, aac that ee t lat of: 
1875, was not swamp in character, ‘apparently with no. facts. before 


him other: than the: preliminary, showing by ‘the State that the land) 


was swamp and inured to the State under the swamp-land act. The 
‘presentation of evidence at the hearing now-enables the Separtment 
for the first time to determine the character of the land. - ae ey 
~ In prior refusals to revive or to reinstate the swamp- ‘and claim of 

the State, the cases of Whitten et al. v. Read, swpra, in support of the 


_ theory that. the < swamp- -land: claim was res judicata, cite the cases of — | 


J.C. Lea (10 L. D. 652) ; Hyde et al. v. Warren et al., on review (15 


iL. D. 415); Mee v. Hughart et al. (23° L. D. 455) 5 Lacey ¥. Grondorf aa 
eal. (88 L: D. 553) ; ‘Nelson. Gunn et al. (44: L. D. 486); Honey Lake 
Valley Company: et al. (48 L, Dz Tas and if oran Vv. ee ae = 4S 
i ‘U. S. 205). tS ee 
» The case ‘at (ee 1s not aed as: coming” within iS. principles Se 3 
governing the departmental decisions cited as applying the rule of 
ves judicata, namely, vested. rights, J. CG. Lea, supra, facts previously ce 

- fully presented, Hyde et al. v. Warren et al., supra; construction of 


_ law later held to be erroneous, Mee v. H ughart et al., supra; constru- 


oe ing law and lawful disposition of land, Lacey v. Grondorf et ale, 


«supra; agreement in violation of law, Weian- Gunn et al., supra; 2 


intervening valid claim, Honey Lake Valley Company et. dl. , Supra tee, Sys 
and lawful disposition. of land, Moran v. Horsky, Supra... ine 

-. The testimony of the witnesses and the admission of. the forest lien: aa 
‘gt selector established the. fact, of the Se of improvements « on: v the 2 
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-_ south eae of. lot 1, plat of 1875, placed there prior to June 19, 1920, 
by Charles Deering:. ~The evidence. indicates that as early as J une,» 


1919, elevation markers were placed. on the north and south lines of | 


lot 2 ‘plat of 1875; that in May, 1920, grade stakes were also placed 


on north and. south lines of said lot; that a sign, bearing a notice that 
the land was for sale, was placed.on the land in May or June, 1919, 

at the west. entrance to the. property, and the sign remained thers | 

until some time in 1921; that Whitten and his predecessors, claiming _ 


title to part of the land. Gader mesne conveyance from Pent, the home- 


_ steader, paid taxes on.the land under the belief that they had title. 
‘Under these circumstances, the department is of the opinion that the 


2 — conflicting forest lieu selection and the indemnity school land selec- | 


tions are invalid, since the county records and the presence of the 
| improvements on the lot in question were notice to. the selectors that. - 
the land was claimed and was in actual possession of another under — 


i — color of title; and that the possession of Whitten of lot 2 is deemed: 
sufficient to. hae prevented selection of. the. lot. on: June 19, 1920. 


- Jones v. Arthur (28 L. D. 235); Burtis. v. Kansas. (84. L. D. 304); — 
Atherton v. Fowler (96 U.S. 518); Age, y. Patterson (228 U.S. 211) > 
Krueger v. United States (246 ve S. 69); Denee v. Ankeny (246 - 


UL 8. 208). 


. Pent was. allowed - make Foe ae for lot 2, an of 1875 5, to _ 
submit final proof, against which. no-adyerse action-was taken, and: 
to receive final certificate, after payment of the purchase price, which. 


has been retained: by the- Government. :On. a. protest and appeal by: _ | 


- William H. H. Gleason, the: cash: entry. was canceled on the ground. 
that Gleason; transferee’ of. patentee, was, entitled to the land as . 


accretion ie the area a described 1 in A, the Gleason patent, Gleason v. Pent, a Ries 


| Supra. ay : 7 
The eatry however, ‘atte the | issuance of final Caniacaters was only : 


_ subject to the: Jurisdiction of the. Land Department for the purpose. oO 


of: determining whether the land was subject to: entry. at date thereof, — 


or whether the entryman was qualified to: make entry and had com- 


~ plied with the requirements of law under which ine entr y was made. : < 


— Charles W. Pethami (89 L. D. 201.) ~ | | 
In the. case. of ye ne ve ee easel: (128 1 U. s 456), the court ons! 
(pA : 


| ‘The power” of supervision péasdesed: by the. ‘Commissioner of. the: General 


| Land Office over the acts of the: register. and receiver of the local land offices, no 
in the disposition. of the. public lands, undoubtedly. authorizes him. to. correct: 
~ .- and annul entries of. land. allowed by them, where: the lands. are not subject: to | 


entry, or the. parties ‘do not possess the qualifications. required, or have pre-. | 
_ viously entered all that the law permits. ‘The’ exercise of this power is neces-__ 


= sary to the. due. administration* of the: land department. If an investigation 


of: the validity. of: such: entries: were required-in: the courts. of law before they 
- could: be canceled, the necessary delays. attending: the examination would. greatly. 


ane si : ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 469 ce oes: 


ae 4 impair, at not destroy, ‘the ‘efficiency of the: departmenit. - But the power: ‘of 


me supervision: and. correction. is not unlimited or an. arbitrary power. It can be. oe 


“exerted only when the entry was made’ upon false testimony, | or without: 


‘authority of law. It cannot’ be exercised ‘so as to. deprive any person of land === ts 


lawfully entered. and ‘paid for. » By: such entry and payment. the. purchaser | 


secures a vested interest:in the property and a right toa patent therefor, Bnd: «oy a 
€an no more be “deprived of. it. by. order. of the commissioner than he ean be. ’ 
deprived by. such order Of. any other lawfully acquired, property. Any. attempted — wm oe 
deprivation. in that way of such inter est. will be’ corrected: whenever the: matter aru ©, 

4 is. presented SO. that the judiciary can act upon it. ~~ 


| While the Land Department, passed 1 upon ie ecace ewliether ae 
land was subject to disposition in the departmental decision canceling 
the Pent cash entry,. the action, as has been shown to a demonstration, 3 


ee was unsupported. by. the law and the facts. oe soe 
‘The department is also. of the opinion that the homestender, ‘Pent, oe 
ee such a.title to lot oy plat of 1875, as would prevent. a farther 


_ disposal] of the land. by the Government to. anyone other than Pent. 


Carroll. v. Stafford AB. How. 440). and Witherspoon. v. Duncan “ 


(4 Wall. 210). ae | 
The ‘representations made by” counsel tor the ote io Charles 

Deering warrant, favorable consideration of the request for a -supple- 
mental plat. 9. | | 

The matters herein considered are e regarded as decisive of any other 
questions presented. ™ : : 

The Commissioner’: Ss. denon is. educa. i. agree. eae ihe fore. | 
going and the case. is remanded with. a direction that the State may. 
receive patent to lot 1, ‘plat of 1875, when appropriate: application "a 
therefor is filed; that Pent’s canceled cash entry will be reinstated and 


patent issued thereon: and that a supplemental plat will be prepared | 


showing the south. part of lot 1. plat of ‘1875, as a ae lot, AOes. 
— will be assigned 2 a new lot pales . 


"WHITTEN Er AL. vw . READ (oN REMEARING) 
# Decided December 22, 1981. 


| Homestmap | “Ewmr—Prvat, | Caxtnrroans—Paxacent—Ionnor—Tnpnovescans— 
 Equiry. oa : ; | | 


= odifed and. remanded : 2 be 


"Departmental folding’ ‘of imnigt 1, 1931 (58 I. D. 458), that where ; an entry, —s 
after the issuance of. final. certificate and payment of purchase price, was > 
 eanceled for .a reason. afterwards demonstrated to. be unsupported by the... 
law and the facts, the land is not subject to a further disposal by the Gove 
7 ernment. to anyone other. than, the homesteader, extended to include. oné 
who is entitled to. equitable relief by reason of having placed improvements — on 


on. the land and was. the holder of the greater poreon: of the. outstanding wy 
as interest of the homesteader. . - aa: 
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Epwanos, Assistant Secretary: 


sae te ~The department, August 11, 1981 (63. i D. ), 488), } had eae ie ‘ ae 
-— conflicting forest lieu selection and. two school-land indemnity selec- 
_ tion applications for lots 1 and-2 of Sec. 19, T. 53S., R. 42 E.,T.M., 


coy Florida, according to a plat of survey. of 187 5, and held that lot 1 was we 


ss swamp in character at date of granting act, September 28, 1850: (9 


aa Stat. 519) ; that the conflicting forest lieu selection and the indemnity eae 


- school land selections were invalid; that. the possession of Whitten of 


fh lot 2 is deemed sufficient to have. ‘prevented selection of the lot on — 


June: 19, 1920, date of Henry T Read’s application}. and that the | | 
canceled homestead entry of Edward Cc. Pent would be reinstated _ 


- and patent issued thereon for lot 2, containing 40.50. acres. ‘The de-- : .. 
. cision became final as to lot. 1: and as to lot.2 so far as it related to - 
: Read’s forest lieu. selection and the State indemnity selections, by 


failure of Read and of the State to take any action after due notice. 
‘Resident. counsel for Francis 8. ‘Whitten filed a motion for re- 
Hiéaring and ‘presented an oral. argument, urging that. t Whitten be 
; awarded a preference right to purchase lot 2. . ; 
“The department is of the opinion, after. careful ‘Golisidatation of 
the entire record, that in equity and good conscience Whitten should 
be allowed to perfect title. to said lot 23 in the exercise of | a Tecognized | 
preference right. iat | | 
_ Movent presents a “post: office money order: ao ra 05, fee and com- 
| ‘missions, and a sufficient valid scrip to take the land based on unused — 
— 40.50 acres of.a recertified right. of William. M. Hazelgrove for 
1229.50 acres, which, with the. certificate’ of. recertification, duly 
assigned, passed through mesne conveyance. ‘to Mary T. Breen, who 
assigned. 40.50 acres thereof on, October 26, 1981, to Whitten. ; 
The governing regulations i in: ‘the matter of filing formal soldiers’ 


i. 3 additional homestead . application, posting, publication, and sub- 
mission of nonmineral affidavit, are dispensed’ with and the Com-° 
missioner will direct the local. affice to place the entry of record by 
_ assigning a serial number thereto, to issue final certificate in the 

name of Francis S. Whitten, and to transmit same by special letter, : 
cam. whereupon patent will issue. : ue as 

Modified to agree. with the Sees the. eparimental decision is. — 

oe adhered to and the case is remanded bos les He re action. - 


iif ene and demanded, 


* iat "DECISIONS | or THE DEPARTMENT OF THE INTERIOR ee 
| “TAK ‘EXEMPT | SELECTIONS—FIVE crvinizeD TRIBES 


"Opinion, September 4 1981. 


oe : INDIAN Lanps—Aszommnt—Surnerion —Taxarton—W ive ered ‘Trees, 


Lands allotted as. surplus to” a: full-blood Cherokee Indian the ‘restrictions 
“against which had been removed for competency by: the Secretary of the 
-. Interior under authority of the act of April 21, 1904, do not come. within: 

_. the nontaxable provisions of section 4 of: the: act of May 10, 1928. Re ets 

I. N DIAN’ Lanps—ALLormmnt—Sutncrton—Taxation-—-RESTRICTIONS - Acarnsr 7 

7 _ ALIENATION—FIvE, Crvitizep TRrses. | 


“Section 4 of the act of May 10, 1928, ‘which limits the nontaxable lands of 
each member of the Five Civilized ‘Tribes, including the Cherokee Nation, — 
on and after April 26, 1931, to 160 ‘acres, contemplated that restricted 

- lands only: should. be. selected and. ‘designated’ as tax exempt, and no au- | 
ge Sie thority exists for including in’ ‘such’ selection. or. designation any. lands. not 
subject to restrictions against. alienation, Pa et ae ee ee 
7 . Inpian Lanps—Azzomennt—Suzrormon—Restatori0ons: Acarwst AnrENanion— ce 

Five Crviuizep TRIBES. | | . a 


- Section: 19 of the act of: ‘April. 26, 1906, “which. pineea. 3 restrictions: againgt. ve 


eo alienation. of lands allotted to. full-blood. Indians of the Cherokee Nation 


“ 68 a certain stated. period ‘unless sooner ‘removed by. act. of Congress, and 


~ the. act of May'10; 1928; which’ continued them did not. reimpose restric: ; 

= tions upon: competent Indians of that tribe which had been removed: by the : 
oe Secretary. of the. Interior under: authority. of the act. of April 21, 1904. 

| | Graves, Acting Solicitor: a Te et SR Sie a 

~ You [Secretary of the Interior] eee requested my opinion | as to 

. whether. a 50-acre tract of land described as the : Swi, Swy and 

NWY, SEY, SW Sec. 2, T. 26 N., R. 22 E., and allotted as surplus 


to Betsy England, now Myers, Qa. full- blood Cherokee Indian, may be — on 


, designated as exempt from taxation under the provisions of section — 


 4of the act of May 10, 1998 (45 Stat, t 495), amended May s 24, 1928 | 


(45 Stat. ‘238), reading— “ Ty ae : ee a, 
“That on and after April 26, “1981, the ‘allotted, ‘inherited, and devised. re- | 


tricted lands. of each ‘Indian: of the Five. Civilized ‘Tribes in excess. of one a 
~ hundred and sixty acres shall be subject. to taxation by. the. State of Oklahoma | 
‘under. and in accordance. with. the laws of that State; and: in. all respects: as 


herr unrestricted and’ other lands: Provided, That the Indian owner of restricted — 


_. land, if an: adult. and. not legally incompetent, shall. select. ‘from his restricted. _ 
Pe land a. tract or tracts, not. exceeding in -the aggregate. one ‘hundred and. sixty 


acres, to remain exempt from. taxation, and shall file with the Super intendent. | 
of the Five: Civilized | Tribes. 2 certificate designating: and describing the tract | 
Or tracts SO selected: Provided further,. ‘That in cases where such. Indian - fails, : 


within: two years. from. date hereof, to. file such cértificate, and. in cases ‘where oe 
| the Indian owner is a minor or otherwise legally incompetent, the selection shal 
_ be made and certificate prepared by the Superintendent ‘for the Five Civilized 


‘Tribes ; and. such certificate, whether by the Indian or by: the. Superintendent — 


a for the Five Civilized Tribes, . shall: be subject to approval- ‘by the: Secretary of: 


| the Interior; ‘and, when. appepred: by the | Secretary of the Interior, shall. ‘be 
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“recorded: in’ ‘the. office of the Superizitendent for the: Five. Civilizea 4. Tribes, and: “ 


in the county records of the county in which the land is situated; and said: 2 


lands, designated and described'in the approved certificates so recorded, shall ” 


remain. exempt from taxation while the title remains in the Indian’ designated — | 
in such approved and recorded certificate, or in any full-blood Indian heir ce 
devisee of the land: Prowided,. That. the tax exemption shall not: extend. beyond Se © 


the period of. restrictions provided for in this: Act: And provided. further, That | 


; the tax- exempt: land. of any such. Indian . allottee, heir, . or. devisee | shall. ‘not ato os 


4 any time’ exceed. one. hundred and. sixty: acres. ~ 


The foregong provision limits the iia lands of bas case Ss 
ber of the Five Civilized Tribes, including the Cherokee Nation; from 


and after April 26, 1931, to 160 acres, to be selected. and designated - 
as therein provided. ‘But by. the. express provisions | of the statute, - 
; restricted lands only maybe. selected and designated as tax. exempt, — 
and no authority exists for. including in: such selection and designa- | 
tion any lands not subject to restrictions against alienation. —_ 
- From the record at hand it appears that on December 18, 1905, all 
the restrictions against alienation of the 50-acre tract: Mors auvolvell 
were removed by order of the Secretary of the Interior, issued under 
authority of the act of “April 21, 1904 (33 Stat. 189, 204), after an 
| application therefor had been. quads by. the allottee: ad the Secretary 
had. found that she was. competent and. capable. of managing: her 
affairs free from Federal supervision.: It is urged, however, that 
the restrictions so removed were reimposed. by: section 19 of the act 
_ of April 26, 1906 (34 Stat.-187), and continued in force by the acts 
of May 27, 1908 (35 Stat. 812), and Moy. 10, 1928, supra. ppecnon 19 
of the act. of 1906 reads— oe 


That: no full: blood ' ‘Indian of. the ‘Chocktaw, Chickasaw: Cherokes, Creek or 
Seminole. tribes’ shall have power to. alienate, sell,: -dispose of, or encumber in 
any manner any of: the lands allotted to him for a period of twenty-five. years 
from and after. the passage © and approval of this Act, unless. ‘such restriction. 
| shall, prior to the expiration of said. period, be. removed by Act of Congress. 


-. The facts and: circumstances inducing the enactment. of the fore- 

going, provision are well stated by the Supreme. Court of. Oklahoma 

in Brown v. Miller (215 Pac. 748). .It may not. be. amiss to briefly 

restate them here. © The lands belonging to the Five Civilized Tribes — | 
were allotted under. the provisions of agreements negotiated with © 

the several tribes and confirmed by Congress. These agreements, 

- go-far as. material, provided for the allotment to. each member of — 
a. specified quantity: of: land, to be: designated as: a. homestead. and. 


sie: land known as surplus.” Restrictions against the alienation ‘of 7 ; 


7 both classes of land were imposed for definite periods, varying in 


| ‘different. agreements. The periods | of. restrictions so fixed, partic: 7 
ularly. as to.the surplus lands, . were short, and at the cine of.the 
poses of the act of 1906 had expired | in a number of instances Son 
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: a were saboat to: expire in a ‘great many. thers. Congress was 


- | cognizant of the fact that. the full-blood. members - of these tribes - oe ; 


were, in the great majority of cases, incompetent and in need of: 


- further protection without: which their lands, from which the restric- - ; oa 
= tions. were passing by operation of. law, that is, by. expiration of — 


; : ; ‘the ‘periods of restriction fixed in the allotment agreerients, would ban : 


rapidly be disposed. of at. grossly inadequate. prices. To.extend the | 


_ needed protection to these incompetent. full- bloods, section 19 of = 

the act of 1906 was enacted and the clear purpose and intent of that Be 

section as. reflected. by the conditions then: confronting: Congress, sae ee 

was to extend the periods. of: restriction. then about. to expire and — we 

_ reimpose those that had expired by operation of law. Congress was — 
not concerned with the competent Indians ‘whose restrictions for | 


“ . . that reason: had been. removed by the Secretary: under authority, ORs: | her 
ee the: ‘prior. ‘enactment of. 1904. They. were: not regarded as in need 


of Federal. supervision, and it would -have required clear language 


2, to include them in the reimposition of restrictions. ‘That: they were — | Ee 3 
not in fact included was expressly decided in United States vi: Smith — 


(266 Fed. 740). ‘There, as‘here, the: Secretary of the Interior had ee is 
removed the restrictions from the land of a full-blood allottee prior = 
to the passage of the act of 1906, and after that enactment the lands 


: were. conveyed by the allottee.: The court held that: the act: of 1906 _ soe 


: reimposed only these restrictions which had theretofore been removed Dt ae 


- _ from lands of this character by. operation: of law and that the statute age 


did. not. nullify or. suspend the act of the. Secretary. of the: Tater one te 


a in. removing restrictions prior to the eee se oe act. ' See" also” Pace 


Brown ve ‘Miller, supra. Rae 
-.. The decision of the Supreme: Court of. the: United States in ie 
 Brader v. James: (246 U.S. 88), relied: ‘upon in. support of the claim A 


that the restrictions were. reimposed upon: the lands under consid- 


: _ eration: by :the act: of 1906, is not in. point, ‘as the question of the _ : - = 
effect. of that act upon ee from which the restrictions had: been 


removed by the Secretary of the Interior in the exercise of adminis- 


trative authority conferred upon. him by the law then in force. was 


- not before the court for decision. The question. there was whether A | 


the restrictions which had expired by” operation of law were reim- 


‘posed by the act of 1906, and the views herein expressed are in en- - 
_ tire harmony with the decision: of the court upon that question. 

| It follows, therefore, that. the 50- acre tract of land under voiidld ie he 

~ eration is free from. restrictions and. hence i is not eligible to exemp- - 


“s tion: from: taxation under the oe of the ¢ act, of bake 10, 1928, mo er 


| supra... 

Pe eae | 

| ae) OHN i. Biwi! | 
Assistant Secretary. 


ATA DECISIONS OF THE DEPARTMENT OF THE INTERIOR : Vo 
THE CARTER OIL COMPANY > - 


| Decided September 11, 1931 


| Om . AND Gas. “Lanos—Laasn—Comrumamon. oF ‘Rovaury—Repucmon OF 
_ Separate royally computations by the Secretary of the. Interior aor are 
‘tracts Within a. leasehold, as a basis for royalty reduction, rather: than 


: Si computation for ‘the. ‘leasehold as an ‘entirety, where in the lease there - 
Was a. definite. recognized division | of: the premises into segregated tracts, cee ae 
«ig. not: repugnant to. the: terms of. section :17. of. the leasing ‘act which con eG ane 
tks ferred upon:. that ‘official the authority . to reduce. the royalty. on. future 


a pre oduction where. ‘the average: daily ‘Dreduction, of ay oil. well shall ‘not os 
oe exceed 10 barrels per. day. er 7k . 


: Epwarps, Assistant es te = ee — 
The. Carter. Oil. Company. hae een ee a decision of ‘the . 
| Commissioner of the General ‘Land: Office of May 26,:1931, denying _ 
repayment of certain monies paid as royalty on oil and gas: produced 
from Tract “B ” included in the aed ae 038014, aaeay to. 
the company: November 5, 1921. oe 

* Claim is made that the sum of $9, 4A. 30. was exacted * “in ‘excess: oe 
lawful. requirements” within the meaning of the act: of March 26, — 
1908 (35 Stat..48), as amended: by -the acts of December i, 1919 
aaa Stat: 366), and June 27, 1930 (46 Stat: 822). oes Ei 
= The lease designates" the lands included hereitia as: , Tracts. IH > tag 
+R, ” ¢ A” and “B;? all: awarded under section 17 of the: leaking 
act, the first three named to appellant and Tract “B ” to the appellant 
and: the Inland Oil & Refining Company, jointly... Another. Tract 
“A” was also awarded jointly to appellant and the Inland Company. 
Pursuant to an operating agreement between these- joint. owners, — 
Tract “A” was included in a lease to the Inland: Company; Tract 


Ale ; “ B ” included in the lease under consideration. ‘The lease: prescribed 
| a flat royalty rate of 3344 per cent. and contained the: provision. that— - 


z such royalties, ‘whether in value: or: kind, ‘shall be ‘subject to reduction when- 


- ever the average daily. production | of any oil well shall not. exceed ten. barrels. — oo 
‘per day, if in the judgment of. the. lessor the wells. can. not be successfully as 


| operated under the royalties fixed therein. . aes 


Section. 17 of the leasing act provides ta a 


i Whenever the average daily. pr oduction of any oil well shall not: eee on tas Me 
- barrels: per . day; . the Secretary. of. the: Interior is. authorized : to reduce - the : | 
royalty on future. production when in L: s judgment. the well can ‘not be success 2 Ps 
e ee operated upon the Toyalty fixed in the lease. a a 


Regulations ‘of June 28, 1997, Circular No. 1197. (82. L. ao 15), ma 


| pertinent to the question. oe presented, are as follows: 


oe ee applications: for reduction of royalty in oil and gas leases. where | 
%, : the daily production per well per day. is ten barrels or less averaged over the a 





ae a See decision ¢ on motion for rehearing, p. 477. °°" 
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| 7 jedsehold’ as: a whole: for 8: continuous period. of. at, one three months, a < - - 
i preceding. the . date. -of., application » for. . Feduction .. will. be. andled in’ eee 
* . following manner: 7 ie Oe 


2. Applications for reduction of royalty will ‘be received. for ‘an. entire lease-— 


. - . hold or any. part of the. area thereof segregated: ‘for. computation of royalties te ¥ - | 
‘by the terms: of ‘the lease, by: advertisement, bidding, and award though _ 


included in the. same. lease: with other. lands, or. by. approved assignment. 


“On N ovember 11, 1926, appellant with other. companies. interested ae 


. 24 applisd: for. reduction. oft royalty on. all the four tracts. Sup- pe eae 
a “porting data: as to. average . production,. earnings. and expenses, Oe ge ae 
cetera, were combined as. to Tracts “D”. and “F”, alleged.to be 


operated under one lease, and like data as to: Tracts | « B: *.and % A,” -. a . 
- -were stated for each tract separately. On ‘July 26, 1927, the depart, eae 


ment approved: a. letter of the Commissioner. finding. from data fur- 


nished by the Geological Survey that the-average daily production ae 


per well on’ Tract “B” was. still: above ten barrels and denied 
relief as to that tract, “Under the. policy. outlined: in:the letter’ 
‘approved by you. (The. Secretary): March 29,1927,” but granted 
reduction as to aces os ee etl 2. and “ay effective oe i, 
A927... ee 
Subjec a to: Sanain festrictidns: as: ae 5.the é extent: a éverriding cova 
ties, the conditions governing the reduction. were stated as follows: 
(a) For, ‘each ‘month: ‘that: the average. productivity: ‘of the lease’ is not 
more than ten barrels | of oil per “well: per day, the: royalty shall be t per 
- cent, for each barrel per ‘well per. day or fraction’ thereof. | oe 
(Db): For each month that the average productivity of the lease § is. more 
than ten barrels of. oil: per well: per day, ‘the ‘Yoyalty shall’ be 12% per cent 
and upward in. accordance with the schedule of the standard lease form. et 
“Another. application was ‘filed. by ‘appellant. on. March 9, 1998, | 
for’ reduction: of royalty. on. Tract “B”, supported, by. data showing 


since the prior. grant of reduction, the production. of ‘Tract BOE tinea 
‘had fallen within the meaning of the regulations below ten barrels. © 

Qn May. 31, 1928, the department approved the reduction asked, = 

subject to paragraphs (a). and (b), as above set forth, which became en 


ve effective under the rules. April. 1,.1928. . 
It appears that. computations "of royalties due i in ee with s 


| : the prescriptions of paragraphs (a) and: (b) above stated, resulted ie 
in a. showing at the end of October, 1928, that the company was — 


entitled to a credit of $795.57 for excess ‘royalties paid on the entire » tire ; 


_ leased premises.. Revision of the account-was, however, necessitated ae 


- by a ruling of the Comptroller General of December | 17, 1930, to. Potent | 
-. the effect that there was no. authority for rule *(b)??s that if ahi. , 


average daily production per well per day exceeded ten barrels, gee 


royalty charged must: be the flat rate prescribed by the lease. ‘The 7 


. average: Peery on Tract go ae for a 1930, ne an af - 


cae 476 vs DECISIONS OF THE DEPARTMENT OF THE INTERIOR | Cvok 


ol secseied ten barrels: according to said ruling it: iene een - 
to make a debit correction against the-lessee. amounting to $811.08.. Ae 
On the state of the account in. his office, the Commissioner held - 


Gn. the decision: appealed from that no payments were shown in — -_ 


excess of lawful requirements. 


Appellant now for the first. time aes that the Gece is - : : 
without authority to grant reductions of royalty on part of a lease- 


hold and‘ not on the entire lease; that it should have been averaged 


et on the. entire leased: “premises . as a. unit, and: if. that: were done it 


: would show an average | productivity. oe less than. ten. barrels per | 


day for the entire leasehold. area, and he is entitled to a grant of 


= | reduction of royalties: onthe entire: leasehold. effective the first day er 
of the calendar month: following the filing of the -eompleted: apoee a 
-. tion, which: was. December. Hy 1926. °° ae. § 


a 5 The > Commissioner’ i ‘decision must be, anid is s hereby, 


ee “No merit is seen: in these contentions: “The pebtinent: part of ie 
; statute permitting: reductions under conditions therein specified is 
silent. as: ‘to ‘the methods of. computation that. may. be employed. 
This was a matter ‘properly: subject. to regulations by, the Secretary, © 
which he ‘is empowered to make under section 32 of the leasing. act 
to carry out its purposes. The instructions approved March 29, 
- 1927, which were oe in. ieee) the reductions; state. in section 
2 thereof that—. ee WO Ge Ot, eae OPA Ss 
Separate royalty computations: are normally, ‘made Ge for separate lease- 
holds, (b) for separate tracts within a. leasehold in case the lease so provides, 
as in case two or more tracts offered. for . sale. are. bid in by. one party and 
included. in one lease or parts, of. two. or more leaseholds are included. in a 
consolidated lease... emia Computing royalty. by. individual wells ‘As, “how- 
ever, wholly. impracticable and computation on a ‘leasehold. basis is. the general 


rule adopted in the department unless. there has. ‘been a definite recognized 


:o division of the leasehold by the terms of the lease. or by assignment. 
The lease here i in question falls under the description dendiminated: | 
| (py)? above set out, and in the lease there was a definite: necognized 
| division of the premises into segregated tracts. _— 


oo” he. subsequent regulations of June 28, 1927, ‘above quoted, did. not: . 
- abolish but perpetuated these provisions quoted. They. are not Tes | 
pugnant to the terms of the act, but on the contrary, provide | an 


— equitable and practicable method of effecting its. purpose. The con- 
tention that by reason of their application royalties. were exacted in 
excess of those required by law, and therefore subject to ) epayment 

is without substantial basis, | 


od firmed. 
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: < Decided October 28, ‘1981. 


ee: ou AND. ‘Gas Lanps—Lmase-—Rovaurr—Combrotnm Guneeat—Lanp Daranr. stv gy 


| ca MEINT—SECRETARY OF THE INTERIOR. Je = 
A. ruling’ by the. Comptroller: General. that. the ere of the Inter‘ ior is. ‘ 


- a without authority to. change the royalty rates prescribed in. an oil and. gas | sank 
lease is binding on the Land Depar tment. ‘where the pr oduction exceeds, 10. gare 


ae - barrels per well. ‘per, day. 
Enwanps, Assistant Secretary: 


A motion for rehearing has been filed j In. the above. eatitled case in- 2 8 
which the department. by. decision of September 11,1931 (53. TeDen ee 
- 74), denied the. application of The Carter Oil Company for repay- — eee ek 

ment of certain. moneys paid as Toyalty i in the company. S oil and. a e. ase 


- lease, Cheyenne 038014. 


The lease: embraces lands jeiienaiad as. ace « “B, » D? ” R — eh oe) 
and “H,” and is ata flat royalty rate of 3314 per ents In Novem- 3 


a ott a ber, 1996, the. company applied for reduction of royalty, and this was ee 


granted as to Tracts “D,” “F,” and. ““H,” but was refused as to 
Tract “B” because the. production was not below 10 barrels per — 
well per day on that land. One condition. of the. reduction was that 
for each month that the average. productivity of the lease was more 


than 10 barrels of.oil per well’per day the royalty should be 1214 


Lee ‘per cent and upward i in. accordance with the schedule of the standard 
- Jease form. | 7 


Subsequently. production, of Tract «Bp? fell below 10 barrels. per | 


well per day and on. application. reduction was granted. Still later. i i ; - 
the. Comptroller General. ruled. that. there was no authority for 


changing the royalty. rate from. 3814 per cent to 1214 per cent and 


. ‘upward when production. was. more: than. 10° barrels. ‘per’ well per ae : 
bilge day,. and this made. revision of the. account. necessary. _ ot ews 


In the. motion . for rehearing counsel for the: company contends 


that. there ‘is merit in the argument. on appeal. that the. production re 


| a from the lease asa whole should. be considered ‘in the claim for oe fous 
-. reduction and not: ean from. separate tracts; that there ig 
nothing in the lease which authorizes the Secretary of the Interior. 


~ to make the royalties. on. one portion. different from those on another : ee 


na that. the Secretary should follow the reduction originally granted — ee 


in changing the royalty from 3314 per cent to sliding. scale royalty - ore 2a", 


rates when production exceeded 10 barrels per well per day; and. 


_ ‘that as the Secretary had: authority originally to prescribe royalties aes 


~ he had. authority to change from 3314 per cent to 1214 per.cent and rae 


a vpseee when conditions + were oe to Justify a ToaveHOn: 
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The ‘facts and the. law were fully set forth ands disctased in the, : 
dscsion complained of. The lease consists of the separate tracts. : 


Pai . described, in which different parties. are interested. a 
In the application for reduction The Carter Oil Coupe showed ee 


| that it held the entire interest in Tracts “D” and “F.”; that it. 
held .an undivided one-half interest in Tract “Hand the. Consoli- | 


7 dated. Royalty Oil Company the other. one-half; and that it held 


an undivided one- -half interest in “Tract “3B,” ‘the Continental. Oil 
Company owning the other undivided Sue halt ‘The Consolidated 


ues Royalty Oil AED ENY and the Continental Oil Company ee in: | 


; the application. — _ 
- Neither section 17 of the Aaa sit: nor: the ron itself is ee : 


= lead: as to the conditions under which royalty may be reduced: aa 


| When reduction was asked and when it was granted in this ‘case. — 


cz there were departmental regulations in force providing. that appli- 


cations for reduction of royalty could be received for an entire lease- 
- hold or any part of ‘the ‘area thereof segregated | for computation a 

of royalties by the terms of the lease, by advertisement, bidding, 
~ and award though included in the same lease with other’ lands, or by 
approved assignment. ‘Inasmuch as there were different owners of 
the interests in Tract “ B,” ‘Tract “H;” and Tracts “ D” and “¥F,” 
there were in effect three different’ leases with the:same flat. royalty 
Fate. of 8314 per cent. “No provision or condition i in the leases -was 
necessary, in. the opinion ‘of the department, for the construction 
which was to be given section 17 of the. leasing act in granting 
reduction’ of royalty. . Reduction’ was: granted in: accordance with 
| regulations i in force and it was: accepted. The department: does not: 
find that there was any departure from law and regulations there- 
under in granting - reduction of royalty as to Tracts “D,” “F,” and 


“FY” but not as to Tract “B” when’ production. ion said ‘Tract is 


a es “B ” did not fall below 10 barrels ‘of oil per. well per day. a 
“Phe: department i is ‘of the’ opinion: that? the ruling of the: - Gong. Fs 


a twoller: General, -hereinbefore referred | to must be° considered as: oan 


| governing on. the question of reducing royalty. when the eyoraee - - 


7 br roductivity is more than 10. barrels of oil’ per well per day. - 
No reason for vacating ot modifying the decision’ of September a: ; -_ 


b 1981, is seen. and the: motion for + Fohouring Is brstiternag oe ae Ph ths 
Oe ae . - “Denied. i? | 
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“KARL A. P. LOYNING 


| Decided September Ii, 1981 


Dann ‘Derarrment—Powsr OF - Ravisw—Equrrasce Rrenrs—Res 7 urcara— a7 


| HomisTwap ENTRy—O1L AND Gas LANDS—-PATENT. | 


While: the Land: Department, prior to: the passing of the legal title to public ‘ 
ee land, -has the power to. make inquiry as to the. equitable rights: of a claimant : 


'. thereto. and ‘to. review. or. reverse: any of its findings for cause,. yet. the ics 


2 existence of that power. does not, in the absence of any application invoking 


> ‘the power to. ‘reconsider, impose a. duty upon the department, after it has. aa 


finally considered and adjudged the rights of a claimant, and that correctly. 

at the time; to reopen the record upon its’ own volition. with the view:to — 

ascertaining whether any change in the. status of the land. ‘subsequently. as 
7 foie occurring has created. a ‘situation whereby, the claimant meh be. granted < | 
_ - additional, rights. oe eee ra or te 


| EXCHANGE or ‘Paven'r—Honmsreap Eymy—Om J AND Gas. Lanps—RusuRvAtion, 


One obtaining. patent to. public: land. with oil and: eas reservation to. the United oa ane 


States, properly impressed. in. strict. accordance with. the. Status: and. condi- 
ia tion of the land at the. date his entry. is. approved ‘for patenting, } é can not, | 
7 after acceptance ‘of the patent, be allowed to. exchange the patent. for one. 
without such reservation on the ground that the: land was restored’ from: a. 
petroleum reserve | ‘between the dates: of the ‘approval for, and issuance OF 


* Rowanis, ‘Assistant Secretory: ee ae ee ea hs 
On May 20; 1931, the Coinmissioner: of the ‘Genéral Tan Office. 


denied the application of Karl. A. P. ‘Loyning filed May 6, 198 1, ce 


to have: the patent, issued for his combined: homestead ‘entries, Bill- 
ings 08937 and 012484, with oil and. gas. reservation to the United 
States exchanged for a patent without such reservation. 
On June 11, 1913, Loyning. made second entry 08937 ee the acts 
of F ‘ebruary 19, 1909 (85° Stat: 639), and February 3, 1911 (36 Stat. 
896), and on. ‘December | dy 1914, application. for. ‘additional entry: 
012484, all for tracts in’ Sec. 98, T. 6S, RB. 21 E., M. P.M. That 
section, with. other lands, was. placed in Petroleum Reserve No. ‘40, 


. -by Executive. order of Deceniber 6, 1915. Final proof. on the com-~ — 


Ps ‘ Me bined entries was made September 8, 1916. In response to a notice — | are 
a in conformity with the then. existing regulations (44. L. D. B25, Ma pes 


| 45 LD, 9); under the act’ of July 17, 1914 (38 Stat. 509), 0 


a » October ’ a, 1916, Loyning. filed an election. to. ‘take patent. with. pi! | 
vation of oil. and ; gas. On October 17,1916, final certificate issued 


| i bearing the notation: a Patent to contain. the. provisions, reservations, 


conditions and limitations of the act of J uly. 17, 1914 (38 Stat. 509) , 


ag to oil and. gas. On May 17, 1917, the a ‘were approved = 
_ for patenting and patent. issued accordingly. June 8, 1917. Between 


: the date of such approval and the date of the issuance of patent, 


Ce 85 ay 22, ‘tot, the land entered with other land - was as released 
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- frcin. the: “petroleum reserve and. restored. ne: siirestriekad entry. 


Briefly stated, applicant’s contentions are as follows: that the status. = & 


of the land at the date of patent governs in. determining the character — 
_ of the estate to be granted, and as the order of restoration preceded. 
the date of the actual issuance of the patent, he was entitled*to a_ 


_ patent. without the mineral reservation, and, therefore, the. issuance — ; 
_ of the patent. with such. reservation was unauthorized. by law and 


~*~ erroneous, and by reason thereof the department: has power to take 


it back. and i issue to him an absolute patent. The ‘delay 3 in invoking ; 


| the relief asked is attributed to lack of knowledge of the:vacation of _ : 
> the petroleum reserve until investigation of the title recently im _ 


. ae with a contemplated alienation of the land. 4. 
_. There can be no doubt that the mineral reservation aie the law 


and regulations was properly impressed upon the entry. The appli- _ 


| ~ gant does not question it. At the date of final proof and at the date | _ 


_ the entry was approved for patenting, the status and condition of 
the land was such that a patent without such reservation would — 
have been unauthorized. ‘While it is settled law. that until the - 
: legal. title passes to public land—in this case by the issuance of a 
patent—inquiry as to all. equitable. rights come within the cognizance 
of the Land Department ; Brown v. Hitchcock (173 U. 8. 478), and 
- pntil the matter is closed by final action the. proceedings of an officer 
of the department are as much open to review and reversal by him-. __ 
self, or his successor, as are the interlocutory decrees of a court open 


to review on final hearing. Orleans. v. Paine (147 U. S. 261, 266) 3. - 


Knight v. Lane (228 U.S. 6, 18). Nevertheless, the existence of this” 
power of. review and reconsideration does not involve the conse~— 
quence that it is the duty ‘of the Land Department, after it hag. 
- finally considered. and adjudged the rights of the claimant, and that 
correctly, to again, of its own motion, reconsider the record | with 


the view to. ascertaining whether any change in the status of: the | | 
land subsequently occurring has created a situation whereby the ae 


 glaimant might be granted additional rights in the absence of any : 


application invoking the ‘power to. reconsider. _ Furthermore, the 


- mere vacation of the petroleum withdrawal. did. not conclusively. ae - 
establish that the land was not valuable for oil and gas, nor of its 
own force annul the mineral. reservation impressed upon. the entry 


= pas i? confer a vested right to an absolute patent on the entry-_ ae 


Had the order of restoration been brought to the Commis- — 


| See s attention, he still had authority to inquire. whether or not, ~ 


| under existing: geological conditions, the reservation. in the patent - “ 


: i should be retained. 


‘The circumstances under which the. Land Department has author-. Ra 
"38 ity to, recall | a patent and issue a ew one in its stead to the "Beme. a 


| 53] | sa DECISIONS OF THE DEPARTMENT oF THE INTERIOR 7 431 


% “person. arose in n Le Roy V. Janion at al. (Fed. Cas. No. 8 ont, AB Fed: : os 
~~ Cas. 373, 8 Saw. 369). The Supreme Court said in United States Wes 


| Schurz (102 U. S. 378, 899) that in the opinion in that case, a oo 


e subject i is very fully and ably discussed by Mr. J ustice Field. 2 


"Among. other things, J ustice Field said. (p. 282) — i 


_ The. proceeding is not. in. principle essentially different from the correction: of 
i a deed .of a private person. . If the deed. is. accepted. when tendered,, the trans- 


action is closed ;..the. title. has. passed, . and: any. subsequent . alteration of the 


i instrument,. OY: its destruction, can not affect the grantee’s. title... But ‘if not - 


accepted: when. tendered, the . deed may: be. eorrected by. the grantor,. until it 


_ meets the. views of. the grantee. The only difference. between. the two cases 7 | 
arises: from the facts that whilst the individual grantor is not restricted in. his 


alterations, the officers. of the Government, acting under the ‘jaw, can ‘only, even. - e 


— by consent of: the patentee, go behind the record. to. correct: an error. committed  - | 


; - to his injury: an disregard of. rights. secured: to him: by law. [Italics supplied. 1. 
_ And again speaking of the patentee 3 in that case iti is said (p P. 982)— 


eee ‘Be: asked. what the law authorized. Hine to Wave, and ‘SO. far: as the 


‘law: is dlsdegarded in the survey: he stands free-as to his.acceptance of the — ca 
result. . He can in such case, by prompt expression | of: dissent, ‘communicated Lee se 
to the proper department, prevent the patent becoming. SO- far binding upon. not 


on as to preclude a reexamination of the survey as. to the errors alleged. 


The department: perceives no ground for holding that, the. ‘patentee ; 


before the patent. was issued had secured a right to an. unrestricted 
patent. : Assuming. that the character and status of the land wassuch 
that he could have upon: application had: his entry: suitably amended 
to permit. of its issuance, this. was’ ‘not done. The patentee” received 
; full title to the estate vested in him by law. The ‘patent issued’ con- | 


forms exactly with the record upon which it is based, and the depart- 


~ ment is without further jurisdiction i in the matter. - Caroline: Gole- - : 
man. (51 Li. Ds. 63). Moreover: it was: accepted, and: no. objection — cea 


raised. until: eesae 14 oe after: its: issuance. ~The Commissioner’ s - 

‘decision: 3 iss | ss nee aa 2 
Aimed = 
| ATLANTIC AND PACIFIC RAILROAD GRANT_WALAPAT INDIAN x. | 
| . “LANDS” | | 
- Opinion, September 46, 1981 


* INDIAN Lanps—Ocouranoy—Pustt0 Lanps, 


While ‘the. United States, like the Buropean. nations evr took | ‘possession: of 
7 the North. American continent,. asserted dominion. over.and title to the 
_ lands occupied. by. the Indians, yet the. Federal Government has, in case. © 


| of actual occupancy | reg arded their. Tights as. sacred..and not. to be. taken. 
| from. them. without. their. consent. and then only. pon: such : consideration 
sar as may ‘be agreed upon. | + 


18607—82—vor. 58-—31 
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PUuptio. ‘LaNps— INDIAN Occuraney.. 


Tt has béen. ‘the: established policy of. the. Government, in dealing’ cl unre- : 
“served, lands. actually occupied and ; impr oved. ‘by individual Indians. prior 


to initiation of. rights under the various public land laws, to. appropriately 7 eo 


 protéct the interests of such Indian occupants. 
Isptan Lanps—WALApat inprans—Occurancy.. 


>» Byidence ’ is lacking. to show: that, prior to ‘the: finis: of fhe removal of the 
3) Walapai- Indians ‘from northwestern ° Arizona to the’ reservation ‘ereated b & 
iy for: them’ on the lower Colorado River, there was such’ use and’: occupancy | 
ee of the lands, subsequently embraced ‘within the reservation, separate | and 

oe apart: ‘from the vast area of the pupnes domain, as to impress upon ee oats 
| status of Indian: lands.” : se rity, TEE , | 


: Irony Lanns—Pustic, LAwps—WaLarar INpIANS—-OcoupaNey—WirEDRAWAr, _ 


- ‘There being no: prior treaty, act of Congress, or administrative ‘order. Tresery- 
ing lands for: the Walapai Indians, it was within the power of. Congress to 
cause their removal from. ‘the lands occupied by them. to: other | lands 
reserved | by. Congress for their. use. and benefit, ‘and ‘upon ‘their removal 
.. the lands -which they had previously occupied became ‘subject. to disposi- 
+ tion. under. the public. sated ecie a unburdened with any title based. “upon 
| aboriginal occupancy. fr Te as eGR! 4 Rast oe 


- RarroaD Gran t—INDIAN Lanp s—Watapat INvraNs—O COURANCY— WITHDRAWAL, 


_The occupancy of the Walapai Indians on lands. in. Arizona granted to the 
Atlantic and. Pacific Railroad Company ‘by the act of J uly. 27, 1866, having 
been extinguished by. their. removal to other lands. ‘reserved: for them by 

Congress: prior to the date of: the. grant, the grant attached. free from any 

~~. glaim. based on. Indian occupancy, and the. subsequent reservation created 


for their benefit: after the definite. location | of the road had been fixed > 


| embracing: lands within the grant. did. not affect the > rights | of the railroad: 
ne company. oo fs , | | 


| ‘Frenzy, ‘Solicdors: ete Le | ee oa Be ieee 
‘2. Phe: Assistant: Coiiunissioner; ‘Office: of. idan Affairs, has Te+ 
. quested. an. opinion. regarding the validity of thé claim of the Santa 
- Fe Pacific Railroad Company, as successor in interest of the Atlantic ; 
 & Pacific. Railroad Company, by virtue of the grant under the act. . 
of July 27, 1866. (14 Stat. 292), to the alternate or odd-numbered — 
sections. within the. boundaries. of the Walapai (Hualapai). Indian 
Reservation in Arizona, which, \ was. ‘established by Executive order as 
of January 4, 1888. : > 
The following, states of facts is , quoted from. the letter of the | 
‘Assistant Commissioner: _ : a ee : 
‘The alternate or odd numbered sections of lana “therein, are mea oy the 


| Santa’ Fe. Railroad. Company,’ as. successors in ‘interest to ‘the Atlantic & Pacific 
Railroad: Company by virtue of a grant made: to’ the latter company by the act 


of July’ 27/1866 -(14 Stat, 292), wliich grant attached on March 12, 1872, the 
| date: on which the map of definite location of the road was filed. Title. to the _ wo Gea.t 


4 even-numbered. sections. is retained by the Government for the benefit of t the fe 
Indians. es : 
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: To ‘overcome gies igieadontivacee of this “ « checkerboard’ a tottrol: of lands; po 
| “the. act. of. February 20, 1925 (43. Stat. 954), was passed, conferring, authority oe 
for exchanges necessary. to effect consolidation. of. the Indian. and railroad con- a 


trolled: land. During: 1930 our: field men and representatives OF the railroad 7 


= company made an examination and appraisement of the entire’ reservatio nites 2 
and a. division of the lands. pursuant to the above act. was tentatively. agreed 
é ‘upon, . Consummation: has-been withheld pending a. compromise: adjustment. oe - 
of litigation. which was initiated: in behalf. of. the Indians’ involving . title to 
Peach Springs, located. within. the reservation. . Judgment and decree in: thes. 
ease were entered July 7, 1931, in the District: Court.of the United States for. 
the District of Arizona, effectually. ceposne of : the suit: Oe) Prescott, Copy. of oe 


stipulation and | decree: herewith). 


Upon. termination : of. the: ‘suit: the - ie aprearl: ica ie ieoceed ‘with. der rg i 


7 proposed division’ of lands: and. consolidation, as. referred to above. . However, ; 
in the ‘meantime, :the Senate’ Committee: on Indian Affairs has. formally. re- 
quested that action. be. deferred in the matter until: the ‘committee: has ° ‘oppor | 
tunity to: further. investigate the tights: of the’ Indians; also it: appears. the _ 


view was informally. expressed: by members of’ the: Sub-Committee “of the — 


| ‘Senate Committee. on Indian Affairs during. its recent: trip. through the South- 
> west that before. active steps: are: actually taken ‘toward effecting the division 

and consolidation, that the, validity of the, railroad: title under the. original : 
granting Act of J uly § 27, 1866, ‘supra, be formally passed, upon byt the Attorney | 
General. ; 


The record dideloces that ne pene now Aabmied Ae related . 
questions have received. ‘the consideration. of the department on a 
number of occasions during the. past 12 years. ee 
In so far as the immediate question is concerned, it first: Tocelted 
- careful consideration ; in 1919 when the. Commissioner. of the General 
Land Office by letter dated: “April 19 of. that year, requested. instruc- 


tions concerning the - survey. of. lands within the primary. limits of 
the portion of. the grant. within, the boundaries of this ‘reservation, . 
On April 26, 1919, the matter. was submitted to the Commissioner of 
Indian ‘Affairs with. direction, to report | as to. whether funds were 


, available to. cover the portion of the cost, of the survey,. to. be borne. ue 
é by. the. Government. - ‘On. May. AB 1919, the: Commssioner, din: his. a 
mn reply, objected to. the making of ne survey and: requested. authority sg 
_to prepare a letter. to.the Attorney General with. the view to, having hy oP acee 
steps. taken through: the: courts to quiet, any. alleged. claims: of the ee 


| the: ae Fe Pacific Railroad Cons ‘to: any and ane ae 


: 7 boundaries: of the reservation. on: the ground that: said. lands, were. not. | ; | 
| within the. grant. to. the. railroad. company ; that, they did. not. haye i. 


“the status. of. public. lands within the. meaning. of the: granting act}. . | 


: that, they “were. subject. to. “ other. claims. or rights ae and th at they. ona Gigs 


were ‘reserved ” from other disposition at that time. owing to.long- ; 


continued use. and. occupancy: by the Indians, . The record: shows. that “ 


the matter was carefully: considered by the department, after. which. ; 
= October: 2, 1919, the First Assistant Scoretary advised the Com- 
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missioner of the General Land Office that the survey might. properle _ 
proceed and that funds were available for * paying the Government's 7 

7 share of the cost of the proposed survey. | 7 
In that. letter it was stated— 


- our. letter: was réferred to the Commissioner. of: India. Affairs. for report, | 
| and in his: reply. of. May. 18, 1919, the position. is. taken. that. the. Jands-in question 


‘Were excepted from: the railroad grant by’ reason of the prior use and occupaney — 


-. of the indians, notwithstanding the:fact: that the grant to the company and the 
: definite location Of: ag saaiets were: Oe to. ane establishment of the Rae ame _ 


: Reservation. | lane hs Base eee aa | 
This ‘antten has been given very ‘earetal consideration: | in ‘eonnseHon with 
extensive memoranda - subsequently ‘prepared. on the subject, and -the conclusion — 
- Yeached that: there is no- such. Indian. claim as: prevents the railroad grant. from | 

; attaching: to. these lands; that the grant can: be forfeited only: by express Con- 
- gressional action; that therefore the Executive order creating the. Indian Teser- 
vation did not deprive. the railroad company of any. rights. to. the lands; and 
that the. claim of ‘the railroad: company can. not be. resisted on. the ground. of 
Indian use and. occupancy. prior to the grant... :It has. accordingly: been Geren 
mined that the survey of these lands may properly. proceed. . ge ES ec ; 


_ Under date of Octobér 20; 1919, the First Assistant acta made 
demand on the. company to deposit | in a proper United States deposi- 
tory the sum of $30,000, determined to be sufficient to pay the cost of 
‘field and. office work. Snvolved in surveying. ‘unsurveyed lands in the 
reservation, under. penalty of proceedings for forfeiture of the grant 
in the event of default.” | : 
‘On: December oT, 1920, ‘the: ‘Comuniseione® of aan Affairs ‘re- 
quested. review of the case, and on Jé anuary 26, 1920, the First Assist- 
ant Secretary advised him that the matter had been reviewed and ” 
that: the unanimous ‘conclusion of the officers of the department was 
- that “the railroad’ company has full, complete, and incontestable 
title to the. odd- numbered. sections in this reservation and embraced 
in the. grant limits.” It was further stated that attention should now 
_ be directed to the consideration of the question of consolidating the - 
~ lands into two parcels, for the Indians and the railroad: company, Oks, 
7 respectively. er * 
_ 'The'survey of the lands was 1 éomnplated: sid on “Septanber 28, 1922, 
-_ plats of survey were transmitted to the Commissioner of ‘Indian | 
7 Affairs for his information, covering eight, townships. within the — 
ne reservation. | ie 


7 - Subsequent odiisidenutiin aésignied’ to. promote the welfare: of the _ 
Indians led to the enactment of the act of February 20, 1925 (48 Stat. 


954), authorizing exchanges of Government and privately : owned 
lands in the reservation with a view to facilitating consolidation of 
| railroad and Indian lands, respectively. ee se | 


As stated in’ the Assistant Commissioner’s: letter, ‘git: was sub- a gre: 


sequently instituted PY. the United Sees in the District Court, of | 
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7 the United States for the District of hieaae against the Aehison, cen 
Topeka & Santa Fe Railway Company on behalf-of the Indians, 


7 involving title to Peach. Springs, situated in Secs. 2 and 3, T, 23 N., . 


BR. 11 W., G. & 8. ‘R. M., within the boundaries of the Peer aon | 
~ That suit was ‘ferminated: by stipulation entered into: by. counsel. on 
~ for the respective parties, and judgment. and decree were duly entered Oe on Le as 
duly 7, 1931. On July 15, 1931, the Attorney General advised that 
his department was now Glosine its files with respect to this litigation. = 
It was decreed that the United. States, for the use and benefit of = 
the Walapai, or Hualapai, Indians, or tribe of Indians, owns ab- 


| solute fee title to Secs. 2 and 3, subject only to. the. rights to be 
adjudged: to the. railway company to.take and use water .of Peach 


_ Springs, occurring in said sections, for railroad, , domestic, and other ye tae 


| uses and purposes,. et cétera. : oe 
The First Assistant: Secretary, ‘on. J ily 8 80, 1931, seabwieaved 
receipt of the Attorney General’s letter. and. requested advice as to. 


the validity of the title of the railway company § to the. odd-numbered Peitag 


: sections: within the. reservation... 


It appears: ‘to be. the: intention. to: sabinit. the thatten ¢ formially?: for i. Tee 


the: opinion of the Attorney General, and request. is now made as to. e 


- my opinion of the validity. of. the railroad. company’s claim: to the. . 
- odd-numbered sections of. land within the reservation under the — 


- granting act, and’ whether. the Indians, | through prior occupancy © . a 
- and possession of. the: lands, had a valid claim thereto which has | 


never been: extinguished. In effect; request. is now made for a Te- 


se view. of the: departmental. action. heretofors: taken. 


_ The lands ‘are claimed by the railroad company. ae the: rang = | 


made by. the act of July 27, 1866,: supra, to the Atlantic & Pacific — eae * 


Railroad - Company, of: whieh. the ‘present: claimant is successor: in 
7 interest. The date of the definite location of the road: was March — 
12, 1872. The Walapai, or Hualapai, Indian Reservation was estab-. 
lished: by Executive | order an: J anMaRY 4 1883. ~The ‘order 


; Toads as | follows: 


‘Exsounve ‘Mawaton, J anuary 4b 1883. 


It is neréby raped’ that the following | described. tract of country, situated As 
in the Territory. of. ‘Arizona, be, and the same is hereby. set. aside and reserved _ : | 
for the use and. occupancy of the Hualpai. Indians, namely : Beginning at Min e- 


point on the Colorado River five (5) miles eastward or Tinnakab. Spring ;. 
~ thence. ‘south. twenty (20) miles to crest of high. mesa ; thence south 40° east 


twenty-five (25) miles to‘a point of Music: Mountains; thence east fifteen . (15) cs eo 


. males; thence: north. 50°: east. thirty-five (85). niles ; thence north: thirty | (30) 


a” a. Iniles to the Colorado River ; thence along said river to the place. of beginning, 


the southern boundary being at least. two. (2) yailes south of Peach Spring, 

and the eastern: boundary at. least two (2). niles: east of sk Spring. 

» ALT bearings and distances pee approximate. 7 -_ 
- | “(Slened.)_ ea | Cassie A, “Anrsrun, 
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As the graint to the company and the definite location’ of the. road 
i were prior to the establishment of the Indian reservation, the ques- _ 
tion submitted is.dependent on whether or not the lands in. question — 


were. excepted from the railroad grant by reason of prior use and _ 
. occupancy of the Indians. In so far as the record.shows there was 


no treaty, act of Congress, or order by administrative officers. pur- 
: porting to reserve these lands prior to the date of the Executive. order 


? 2 of January 4,-1883,; other than that dated July 8, 1881, issued by = | 


~ Major (General: Willeox,: Department ‘Commander, setting aside, 
subject to the’ approval of the President, the area’ which was after-_ 


wards included in the Executive order. Te. should also be stated that — 


~ the record. discloses no cession of. Jands from these Indians’ to a. 

— United States. » eee Reyer ares | 

It appears on ae ae of the aay ce oa Shans sources 
ee ‘at the.time of the granting act, the Walpai Indians roamed the 
mountainous country: of. northwéstern: Arizona, including the lands 
afterwards embraced in the reservation. Efforts to place them under 
control met with vigorous. resistance, but after operations covering 
several years, the Indians surrendered to. the military. authorities, — 
and, in 1869, they. were: forcibly removed to a reservation on the lower | 
Galore: River, created. by: act of Congress May 8, 1865 (13 Stat. 541, 
— -§59). “The Sees ‘was unsuited to their wants and. many of 
them died.of disease, and, in. 187 5 , they fled from the reservation and 
became - wanderers and: fugitives in. the: desolate mountain regions 
- where they formerly roamed, part of which were later embraced. in 
- the Walapai Reservation. in July; 1881, the..local military com- 
-. mander, atthe request of the Indians,. recommended. to the Depart- ) 


Randy. ‘ment. Comriander: the creation of.a reservation for their. benefit. as 


soon as practicable, and as a result the military order: referred to was 
issued by the Department. Commander. ae Poe hs 
__. Various affidavits secured in accordarice with stipulation of conical 7 


in 3 in connection. with the Peach | Springs suit. disclose some. further > 
information concerning the use of the waters of the: springs. on the | 


reservation. - At. appears. that, at. the present time, there are only a | 


: , few: Indians. on the: reservation, most of them living at or near the ce: 
Peach Springs station of the railway company. | ‘Most’ of them are 


living at the Walapai Indian School Reservation, a. small reservation — 


: a few miles. south, which. was created on May 4.1900, by President 7 
. McKinley on. land conveyed. by the railroad company. 7 


Section 3 of the act of July 27, 1866, supra, under. which the eal A ae 
ood ‘road. company bases its claim, reads i in: part. as follows: ei — 


i “That there be, and hereby 1s... granted to the Atlantic: and: Pacific. ‘Railroad _ = 


7 Company, ‘its successors and: assigns, for. the: purpose ‘of aiding: ‘in. the ‘con- | 
2% struction of. said railroad and telegr aph line to the Pacific coast, and to Secure 3 
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the sate and speedy. transportation: of: the mails, aoe ritatiioiis of? war, cand _ 


—— public’ stores, over the route of said line of railway and its-branches, every) 


_ alternate section of. public land, not. mineral, designated . by odd - numbers, to a 
_ the amount of twenty alternate sections per mile, on each side of said‘ rail-) 3 
road line, as. ‘Said company may adopt,’ through | the Territories, of. the United _ a 


‘States, and ten alter nate sections of land per mile on each side of said railroad vs 


whenever it passes through any ‘State, . and whenever, on the line thereof, the Ss 


United States have’ full title, not. reserved, sold, granted, or. otherwise ‘appro- 2 


i pr: ‘ated, and ‘free. from. ‘pre-emption or ‘other claims or rights, at the time the 


line: of: said road. is designated. by a pie thereof, filed. in the office Of: the — 
commissioner of the general land office ; 


_ Section, 2. of the act contains the following provision: | 


4 “#8 Phe’ United States shall extinguish; as rapidly as may pe ‘consistent. 
with sable policy and. the ‘welfare: of the indians, and only by their voluntary: 


‘cession, the Indian title ‘to all: lands falling under the: operation : of this act Pe a3 


and acquired: in the donation to the: road named in the act. 


ane _ While the ‘rights. of. the natives as occupants. were generally - re- 
; * spected by. the European: nations, when they took possession of the 
American continent, they all asserted the ultimate dominion and. title ; 


to be in themselves,’ Johnson: ve MU elntosh (8 Wheat. 543) ; Hayt v: —s 


United States (38 Ct., Cls. 455). The same “principle has gen- _ 
erally been followed in. the policy ; of the United. States with. respect 
to the rights: of: Indians. growing. out of their occupancy. of lands 
_ within its borders. It has been generally recognized, ‘however, that 


this right’ thay be extinguished by the Government, which holds the _ 
a fee, leaving the fee unincurmbered to pass to-a grantee of the Govern- + 
ment, but. it has been. regarded as sacred. and something not to. be. 


_ taken. from. the. Indians without their. consent and. then upon. such, 


; : consideration: as. may ‘be agreed. upon. Leavenworth, Lawrence and 


Galveston’ Railroad Company v. United States (92 U. 8.738); 
— Johnson v. M clntosh, ‘SUpTO, United States” v. Lindahl (221° Fed. 148), 


= Lone. Wolf ve Hitcheock (187 U.. 8. 588); Minnesota vs Hitchcock se 


(185 U. S..373,.385) 0. we | | ioe 
In the. case of. Teen. Ur nppenie ae Gdlveeton: Reilroad : | 
Company: v. United States, supra, it was held that. where’ the: right 


of an Indian tribe to the possession. and use of certain lands. as long 
as it may: choosé to: occupy ‘the same, is assured by. treaty, a grant , 


. of them- absolutely’ or ‘cum onere by Congress to aid i in the building ae 


ofa railroad, violates ‘an express stipulation, and a- grant: in general - 


. terms: ‘of: ‘Jeni. es can’ ‘not ‘be: construed. to. embrace them. - “This: case oS 


involved a giant to the State of Kansas in aid of the construction of 


a railroad, and with’ respect’ to lands reserved for the ers aie es an 


? SS court said. (p- TAL) sae or Wieees beats 


- «0s “But ‘did ‘Congress intend that it should reach. these lands? Its. gen 
; er al. terms neither include. nor exclude. them. . ‘Tnvery alternate section designated | 
pe odd numbers, within’ ‘certain defined limits, is granted ; but only the Public. 
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innda saace abealiiely — the’ United. States are biel f4 survey and division a 


ase into sections, and to them alone: this: grant is. applicable. It embraces: such as. . 


could be sold and enjoyed, and not. those which me: Indians, pursaent to treaty 
stipulations, were left free to occupy. met : - , : 

- The case of Minnesota v. Hitchcock, supra, involved tarids: antied 
to be within a school grant to the State. The court decided in that 


case that the general scope of the legislation i in these matters and the 


_ policy of the United States in respect to: its public schools and also 
to the Indians sustained the contention that none of these Indian 7 


lands passed under the school grant to the State: 


"Whether this tract, which was: known as the Rea Lake Indian reservation, 
- Was properly called. a reservation, as the. defendant contends, or. unceded Indian | 
country, as the- plaintiff insists, is a matter of little moment. _Confessedly. 
the fee of the land was in-the. United States, subject to a right of. occupancy 
- by the Indians. That fee. the Goyernment might convey, and whenever the 
Indian right of, occupancy was terminated Gt such termination. was absolute. 
and unconditional) the grantee of the fee would acquire ‘a perfect and unbur- a 
dened: title and right of possession. At the same time, the Indians’ right of © 


7 -oecupancy has always been. held to be sacred ; something not to be taken from 4 


him. except ‘by his consent, and then: upon such consideration as. shou be 
| agreed upon (DP. 388-289). Se ea ee - a 
: *. oe ‘ ee ot ee 1 @ 
"Yet if it was necessary to ogee question we should have little doubt 
that this was a-reservation within the accepted meaning of the-term (p. 389). 7 
re of course, when. the Indian. tribe has been removed by treaty ee 
one. oe of land to’ another the interest of the tribe, in the land from. which it 
. has been removed ceases. and.the full ‘obligation of. the Government to the. 
Indians is satisfied when the pecuniary or real estate consideration for the 
cession is secured to them, But in some instances, and. this is one:of them, the. 
Indians. have, not. been removed from: ‘one’ reservation. ‘To - -another, but the. 
_ Government, has proceeded: upon the theory that, the. time has come when efforts — 
shall be made to civilize and fit them for. citizenship. Allotments are made in 
severalty, and. ‘something. attempted more than ‘provision. for. the material wants 7 
of the Indians, ° ‘In construing provisions designed for their education and 
civilization as fully. if not more than in construing provisions ‘for. their material — 
. wants, is it a duty to secure.to the. Indians all that by any fair: construction of | 
treaty or. statute ean be held to. have po understood by Went or intended by 


| Congress (pp. 401-402). &. 
+ eae the case of V ortharn Pacific Raihooy Co ompany v. Winn (246 | 
| v. S. 283), it was held that lands opposite the line of the Northern — 
‘Pacific Railway Company constituting an Indian reservation, when 


as the line. was definitely located, were not embraced in the grant of the 


- odd-numbered sections made to the company by the act of J uly 2, 
_ -1864 (13 Stat. 365). On page 288, the court said— 5. at 


| “That the reservation was in fact made and the lands. exclusively. devoted to. 
a the use of the Indians from the date of the agreement of August, 1877, is beyond | 

| controversy ; - that no objection was ever made by his superiors to the action | 
taken BY Colonel Watkins is equally clear, and to. hold: nay: for want on a 
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poumals Papcovel: ‘by’ the Sécrbtary ‘of ‘the: Interior} all of ie conditet of the. _ 
‘Government and of the: Indians in making. and ratifying’ and: in good faith: carry- 


| ing ‘out the: ‘agreement: .between them, even to the extent. of: protecting: the — 


reservation. by. military forces. from intrusion, is. without effect; would. be. to 

7 ‘subordinate. the. realities. of the situation | to mere. form, for the delay in ‘the se neues 
| issuing of the. formal Hxecutive Or der. of. the President under the circumstances _ 

can be attributed only. to the exigencies of the public’ business: joby. his: Tepre- ae : 
“ gentative,: the : Secretary ‘of the Interior, he: had. approved. the “eetting’ DEEL of : oe | 


the lands to. the. use of the Indians almost: three! ‘years. before... 


The judgment of the Cizcuit Court of Appeals. will -be affirmed,for-the reason 
ees that. the Spokane’ Indian Reservation was: lawfully: created prior to the ve ee 
a of the plat of the line of the plaintiff company on ‘October 4th, 1880... a 


The cases. hereinbefore. cited, wherein it. was. held. that Hie par: 
‘ticular grant involved did not. attach, ‘concerned lands. which had | 
been reserved for the use of Indians, pursuant to treaty obligations, i 
acts of Congress, or. by proper administrative authority. . e 
‘With respect. to unreserved. lands, it has been the ee ablighed: policy 
of the Government, in dealing. with unreserved lands actually oc- 
cupied and. improved by individual Indians, prior to initiation. of 
rights under the various public land laws, to appropriately protect a 
the interests of such individual holders. . - 
~ ‘The case of Cramer et al. v. United States (261 U. Ss. 919) held 
that lands definitely occupied. by individual Indians. were excepted 
from the Central: Pacific grant of July. 25, 1866 (14 Stat. 239), as 
lands ‘ ‘reserved — * * ~ or otherwise disposed of”, and that such 
possessory ‘rights,. Hough ‘not. recognized. by any, ‘statute: or other’ 
formal governmental action. of the. time, were protected by t the set- 
tled Pole. of the. Government towards the Indians: | ae oo 
ae Unquestionably. it. has: been the policy: ‘of the Federal Government 


from the viene to. respect the. Indian right of occupancy, which could. only 
be interfered with or. determined by the. United States. ‘Beecher v. Wetherby, 


95 U. 8. 517, 525 5 Minnesota ve Hitcheock, 185 U. S. 873, 385. It is ‘true that: oe 
this policy: has’ had in: view the original nomadic tribal occupancy, put it: is 
likewise true: that: in: its: essential: spirit: it: ‘applies to individual Indian ocecu- 


| -pancy, as well; and, the, reasons: for. -maintaining: it in. the. latter . case would — 
seem to be no. less ‘cogent, since. such occupancy being. of a: fixed character lends - 


ar support to another well understood policy, namely, that of in ducing the Indian. . ae 


to forsake his: wandering: habits and adopt those of civilized -life. “That such 2 | 
individual occupancy: is* ‘entitled - to-protection: finds strong support. in various — 


rulings. of :the: ‘Interior: Department, ‘to: which: in: land. matters’ this Court: has 


always given much weight. Midway Oo. v..Haton, 183.U. 8. 602, 609; Hastings 
é Dekota R. LR, Co, Vv. Whitney,. 132: U. ‘8. 857, 366... That. department. has Te ie ; 
exercised. its. authority by issuing instructions from | time to time. to its local - «~~ 


officers. to protect ‘the: ‘holdings of ‘non-reservation Indians s agningt the efforts 
- of white ° men to: dispossess' them (pe 227). ? fe | 


_ The court ‘further’ stated that the’ rights of one iho. occupies part. i 
of a subdivision. of public land without laying claim to or es “a 


7 dominion over r the remainder, are confined to the e part occupied. 
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Iti is. 5 quite clear that the question for deciion in. ‘the Cue ease’ ee 


_ was not analogous to the one here presented. . In that case the right - 


of the Indian was based on occupancy of a specific tract and the ~ 
<_< improvement. of same as an individual apart from any tribal rela-— 
tion. It is undoubtedly true that lands occupied by individual 2 
- Walapais and improved by them prior to. the date when the right 


_ of the. railroad. would otherwise attach, would be excluded from the |. 


grant. But there is no evidence of: gach individual occupancy pres- igs 
ent in this case as to any of the lands. — | | 


Nor was there at the time of the granting act or at the t time of the : 
date of definite location of the line, any existent reservation affecting 


. - the: lands i in question which had been set aside for their use by treaty, 


act of Congress or Executive order. In fact, at the date of definite 


' location, there were no Indians inhabiting, this region of the country. 


They were residing. at that time on the reservation along. the lower 
Colorado River, which had been created. for them by act of Congress. 
‘As a result of the conditions arising after their. unauthorized re- 
turn to this region, the reservation, was created. for their. protection 
and welfare. - 
While 'the available ieeomanaes bearing ' upon. ies lesion of use 
and occupancy of the lands now embraced in ‘the reservation prior — 
to the time of the grant to the railroad company is meager and 
consists. principally of the statements in the reports. of the military 
authorities, it. appears ‘sufficient: to. ‘support the conclusion of the. 
department heretofore reached. There is nothing to show that, 
prior to the time of. the removal of the Indians from. oie. (oe 
Arizona to the reservation created for them on the lower Colorado, 
there was such use and’ occupancy of the lands subsequently em- 


= braced in the reservation, separate and apart. from the vast area. 


of ‘the public domain, to impress. Upon them the status of Indian 


 Jands.. In any. event, the. fee swas in the ‘United. ‘States, and it 
Was within. the power of Congress to transfer such lands without | 


restriction, to terminate any right which they might have to further : 


use and occupy the lands and to provide other lands for their use — 


a and. occupancy. In my ‘view, their removal to the reservation. pro- 
vided for their use by act. of Congress under the ‘circumstances 


disclosed by the reports, extinguished any right which they might — nt 
have acquired to use and occupy any of these lands, and they 


"became subject. to disposition under the public land. Jaws, unbur- 7 


_ dened with any title based on aboriginal occupancy. 


Viewed ‘in its most favorable light, the. information does. not; in | 


my opinion, establish an Indian title growing out of use and occu- - | 
 pancy of the area which would defeat the grant to the railroad 
company... The lands were unoccupied public | lands « of the ‘United - 
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- States at the date of the definite location. of the: road | on Maréh. 12, eae oe 
1872, and, in consequence, the grant of the alternate or odd-numbered ee 


‘sections: within that. area attach as of that date. “United States Vv. 


- Southern Pacifie Railroad Company (146 UL S. BIO) 3 Southern ae 
Pacifia Railroad Company v. United States (183 U. S. 519). The 
rights of the Indians in lands within the boundaries of the reserva- - eee 

tion date from the Executive order of J anuary 4, 1883, when the -— oe 

~ lands were set aside for their use and oceupancy,' The map..of. 
the definite location having been filed long prior to the creation 
cr of the reservation, it therefore. appears that the views expressed et 
in the letter of the: First. Assistant Secretary. to the Commissioner = 

of the General Land Office, dated. October 2,.1919, to the effect that = 

there was no such Indian claim as. prevented the railroad: grant 

from attaching’ to these lands, was correct. Furthermore, in sub-. 
sequent legislation—act of | ‘February 20, "1995. (43 ‘Stat. 954)— 
Congress gave tacit recognition to the rights of the’ railroad: com- 


' pany to lands within the reservation under its grant when it author- 
ized the Secretary to divide and consolidate the respective holdings 
of the Indians and. private parties, in order that’ the Indian lands 
might: be embraced i mm a a large; oe body for their exclusive 1 use 
and. benefit. aa | ey ee as ee ae re 
Approved: ae tie 
_JonN ze arene | a 
| canons ‘Seoretary.. 


"CHALLENGE 70 0 vaLIDInY 0 OF MINING CLAIMS 1 IN NATIONAL 
Se nes PARKS” | 


: Opinion, September 19, 1984. fe: Foe Se 


‘Miuxe Crarm—Narion ar Parks—Puptic ‘Lanps. 


. No distinction is to: be. made ‘between valid mining igeni ions. in rig | 


parks and those on the ‘unreserved. public domain with respect to the. acts — | 


“2 : required by. the: owners thereof to ‘preserve their rights. _ ‘ 
| Minrne Cratm—Assnssmunt ‘Work—Nartonan, Parks. | 


_ The Government can not ‘challenge | ‘the valid existence of. mining. -glaims _ 


situated within national parks by. reason of defaults in. a performance ae 


af a of annual assessment work, 


Mining Crarae—ABaNpon scent —DIscovEny—MINERAT, Lanbs—Nartonar PARKS, _ 


tivo There is doubt whether: a departmental decision ‘holding. a mining claim. in 7 
a national park has been abandoned has the same conclusive legal effecton 
the claimant’s rights as an adjudication would have that it is void.on the = 
_ ground that the land was nonmineral in character or that mere was: a a 2 


lack of discovery, . 
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Minrne. eae Mae. Laxs—Discoveny—Bviwan ce —Natrowar Panks— . 
:  WIrnprawat.. | ee eu ee 


| Feeble “showings: of. mineralization ona. mining aint “some OF: ‘them. dis- 


closed in undergr ound. workings, whether made. before or after a reservation — ; 


: : for: ‘a national. park became. effective, and occurring in thin films. ‘and 


seams, and showing on assay negligible values in -gold, silver, and copper, 4 


are insufficient in themselves to éstablish. a “discovery that will: save ‘the = 
ae claim from the. operation of the withdrawal. . | 


és MINING ‘Orame—Minsnat ‘Lanps—BvineNcr—Rxrenprrusns—Nartonat PARKs: 


| “The fact that a. mining claim is located at the bottom. of. a ‘rugged and pre- oo 


| cipitous canyon, 50° miles from the nearest railroad point, and that the last — 
so 18 miles ‘is ‘over: a ‘poor and dangerous trail ; that: all supplies | and mining 
ie + tools: ‘must be conveyed from. the canyon rim. by. pack. animals,: and-that the 
Mining work can not. be duplicated for less than $25. per linear: foot, must. - 
7, be considered very material factors. for. a. reasonably ‘prudent person in 
a determining whether the minerals will justify the expenditure and. ‘me. in | 
ane the hope’ of developing a Paying 1 mine. : . 


7 FINNey, Solicitor: — vate 


You [Secretary of the Interior] hese requested niy opinion ¢ on the - 
questions raised in a memorandum of August 3, 1931, from the Acting 
Director of the National Park. Service: first, may the Government 
challenge the valid existence of mining claims situated in national 
parks by reason of default in the performance of assessment work; 
and second, may it challenge them on the ground of abandonment. 

Though not explicitly limited in. the memorandum, the correspond- 
ence accompanying the memorandum indicates that the question 
more particularly relates to mining claims validly initiated by loca- 
tion and discovery. prior to the date: of the establishment of the park 
and made for deposits. other than. those subject. to operation of the 

general leasing act; the immediate. problem appearing to be the legal 
status of metalliferous lodes in the Grand Canyon National Park, | 
_ upon which defaults in the doing of ae assessment work can 

DrODeeNy. be proven. —_ ; | 
+ The memorandum above mentioned quotes fon a ieee of J uly 2, 

1931, from the Commissioner of the: General Land Office. to the 


Director of the National Park Service as follows: 


| - The suggestion that the claims might be attacked in the event annual assess- = 

ment. work : is not kept up, is not believed to. be of any merit, in view of the — | 
| decision of the Supreme Court in the Krushnic Case (280. U. Ss. 306). Tt is - 
plain from the court’s opinion that departmental power to challenge the valid — 


existence of the claim in default for nonperformance of annual assessment work | 
. and. before. its. resumption, must be deduced. from. the court’s interpretation. of 


the excepting clause in section 37. of the leasing. act, which has. no. application to 
locations for. deposits other than, those named. in that. act.. This depar tment has 
80 construed the. decision. ee oe ee eee : : 
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arn : and then. proceeds to state— = 


“Tt: is our understanding that’ the’ dépdttiiental: decision: gered: to is. that» : 
. dated July 7, 1980, to: the ‘Commissioner of. the General Land. Office, relative to. _ 
| procedure that should ‘be taken. against mining locations within: the area of the | 


. Boulder. Dam and reservoir project, withdrawn. ae Dxecutive order, in. 1919; : 


under the act: of June 17, 1902 (32 Stat. 388). | 
It has occurred to ‘us that. there may: be a distinction. pétweat. the. status of | 


mining locations within’ this area and those: within a national: park created: by | 


an act of Congress, as lands. within a national park have: been permanently: and: - 


definitely appropriated. by the United. States and. put to.a. public. useful. purpese. — 


ne Furthermore, by the act of Ji anuary. 26, 1931, Public 514—T1st Congress, Congress. a 


— specifically provided that ‘hereafter no. permit, license, lease, or other authoriza- ae 


tion for the prospecting, developing, or utilization of the mineral” ‘resources. “3 
within the * * Grand Canes National. Park, Arizona, ‘shal be ieeuanes 4S 4 


er 0) yt made.” 19° 


. The instructions’ of J Fly ’ 7, 1930 » (68.1 rd D. 298), bbe vétarnéd to oe 


fully sustain the ‘Cerhintastonior’ Ss conclusions. The portions of the 


opinion of the Supreme Court quoted in these instructions, which 


are in line with previous views ‘of the courts and this department, do 
not admit of any doubt as to meaning and need no repetition. No. 

‘reason appears to the department why owners of valid mining loca- | 
tions in: a national park are. amenable to any different rule as to the- 
doing of assessment work than they: would be if their: claims were 
ma reclamation project or even on the public domain. ‘In well | 
_ considered opinions of the Federal Courts it has been: held that: the 
rights. of a locator of any mining claim within the boundaries of a 


forest reserve are. substantially those‘of one:who locates such claim 


on the public: domain, and’ gives the locator the right. of ‘exclusive 
possession and enj joyment. of all the surface of his location; that. his 
rights: of. enjoyment, including the - surface: of his -elaiins: ‘are not 
qualified, nor: can they be infringed upon: by. including the ere in - 
a forest.reserve... Teller v. United States (C. Cy AL) (113: Fed. 278)°; ne 


- United States v. ‘Riszinelli- (D: ©.) (182. Fed. 675) 5 United States: ve 
 Deasy (D. C.) (24 Fed. (2d) 108, 111). Son %. 3 
_ » Moreover, the act: (February 26, 1929, 40 ‘Stat. 4175) eétabiihing aad 

the Grand. Canyon: National Park section a _ thereof ae Se Cy ve Ge 


‘Title 16, Sec. 224), provides— 7 


That nothing herein ‘contained shall affect any. valid existing claim, ‘location, _ 


or entry under the land: Taws: of the United States;: whether for homestead, to 


mineral, right: of way, or. any other purpose whatsoever, or « “shall. affect the 
rights of any. such claimant, locator, or en: to. the ful use and enjoyment, ra 
| of, his land. [Italics, supplied. ] | | = 2 oe ee 


’ Similar Geri amaitone: are. observed: in: aie caiter establishing ottiak” 


_. well-known national parks. It. is, therefore, my opinion that. no : . 
distinction | can be made. between valid locations in National. Parks. _ 


| and on. the public domain with. respect: to the acts required of the ’ 
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~ owners thereof. to preserve ‘their ei. The act of. J anuary 26, 
1981. (46 Stat. 1043), cited by. the: Park.Service, has no bearing. 
--Your-first question, then, i in so far as it relates to the mineral deposits _ 
— subject: to the act of February 25, 1920° (41 Stat. 437 ee or Asndred : 
leasing acts, must be answered in the negative. Se ., me 
With regard to. the. propriety of. bringing Pree ne ie : 
: “mining locations 1 in the national. parks. on.a charge of abandonment, 


_ certain settled: principles of law should be’ premised. - They are: 7% 


(1) That abandonment is a. ‘question of intent and, necessarily, if | 


~ not evidenced by. some unequivocal positive acts, is more difficult to — 


‘prove than mere omission to perform legal requirements. of work — 


= and. improvement, which. leave, tangible evidence of their perform: : a 


ance, and (2), That lapse of time, absence from the ground, or-failure — 


ae SO: work the. claim for any definite: period, unaccompanied. by other 


_- - eireumstances, are not evidence of abandonment. Lindley on Mines, 
oe See, 644 and cases cited. The last-stated rule would have all. the 
more. force as. to locations within the parks, where, under the present. - 

state: of the law—unfortunately detrimental to the. National Park. : 

Service—the mining claimant’s possessory rights are not. placed in. 


‘ jeopardy. of statutory. forfeiture by his. delinquencies: in failing to — 
~ work his. claim, and from such. delinquency indifference could not: Pe 
inferred as to. what became. of his rights. 3 


Furthermore, in the case of old and apparently. auindoned dia, : 


7 considerable Tabor of search and difficulty will probably be encount-. 


ot ered in. ascertaining who are holders at. present of interests in the 


- claims, as 1n many cases. perhaps rights have passed not. only by. _ 


transfer but by the laws of descent; and in cases where the present —_ 


zy holders of. title were ascertained, ire further task. would arise to find 


their present addresses and make personal ; service on them, as.service 


7 by: publication. on a charge other than to determine the- mineral char- 


— acter..of the land oe be unauthorized. Tnstructions. ot J ue 4, ge Sait 
a 1930, supra. a: | . a 
* But assuming that the difficulties of. service pal re Soul: te ages 

-_ overcome, the practical advantages. of a. declaration of nullity of a 


_ claim by the department on grounds of abandonment may be doubted, 
-- Tn an opinion rendered by Assistant Attorney General Cobb to the | 


3 ae | - Secretary July, 1911, presenting: the same inquiry regarding old and | 
set ~ apparently abandoned claims in the Glacier National Park, he said— 


In the ‘case of: old locations which are at present apparently. abandoned in 


- fact, no work having: -been done and no evidence of claim, possession, or occupa- | 


: tion now or for, some. time. past. being found, the. necessity ‘for. adverse proceed- 


5 ie ings ‘to declare such locations invalid. is: not entirely obvious. If claims are in 


truth dead and abandoned, the departmental. declaration to that effect hardly -) : 


- adds: weight to” actual ‘fact. Such dead claims: will in: no way embarrass. or . 
| interfere ‘with. officials: in 1 administering the pl ‘This: office does not, as at aoe 
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— Ss areca advised, perceive ‘the necessity for instituting proceedings agalnet such -— 


_ claims; at least: not until: or unless someone undertakes - to. assert some. > claim Bede. 
ae or vights under such. locations. ba | 


The. Assistant Attorney Ca ee tiedk i thé. ‘effect that: ie oats 


s : a claim in fact is abandoned, a departmental declaration. to that oor 


ae effect hardly, adds weight to the actual fact. would. seem to imply - 7 
‘that it, would not have the conclusiveness. in legal effect thatade- 
 partmental decision would have adjudging a claim: void because the 


land was'nonmineral.or that'a discovery thereon had not been made. 


For’ a‘ decision on’ ‘the grounds last: mentioned “is efficient: and suffi- . _ 
7 ~ cient to extinguish absolutely, and forever, all force and’ effect said 
location presumably ever had, and. to destroy such location andall is 


evidence thereof for any purpose.” | Cameron v. Bass (19 Ariz. 246; — 
168 Pac. 645,648). ‘ And’ obviously, if the decision of the depart- . 

ment holding a claim:abandoned had like legal effect, it would be an. 

advantage to the Government to. adjudge a’ claim’ abandoned. and 

thereby shut out. any possibility. of'claim of validity thereafter. 
| Departmental and court decisions rendered. subsequently to ie 
opinion are not. necessarily. in conflict therewith, as they involved, 
only the question of departmental jurisdiction - to adjudge claims void 
on the ground of nonmineral character or lack of discovery. | ‘See 
Yard case (38 L. D. 59); Nichols-Smith case. (46 L. D. 20) ; Lane v. 
Cameron - App. D. C. 404) 5 Cameron v. United States (252 U. S. 


450). 


‘There i is, ‘also, sioties faict to ease ‘that’; 1s, ee a ‘question of 


abandorimént does. not present the question. of validity or invalidity — 


of a location ab initio, but. implies that it was. valid, for rights can. 


not be abandoned. that never existed. There i is room, therefore, for. ~~ 


7 considerable doubt as to the. conclusiveness of a departmental finding a 
- that a mining location was abandoned. » | | 


It is not. believed, “however, that this « opinion should. be: concluded a 
| with mere inhibitions or declarations of inutility i in. resorting tothe 
modes of. attack proposed by the Park Service, if. suggestions: may. be 
made pointing out wherein the Hermit claims, report on which © 
oe: seemingly inspired. the inquiry, may be. open to successful challenge. _ 
... The report of the mining engineer of. the field service on these —s_— 
‘ claims, accompanying the memorandum, has been carefully con- 


: sidéred. While it. reveals no lack of careful observation of. the — 


ground’ or lack of competency to judge correctly geological and 
| mineralogical conditions, it does strongly suggest an ‘imperfect con- 


- ception of what constitutes a valid discovery within the rule adopted 


: by the department and approved and applied by it and also. by the = = 
Oy a aus Supreme Court: in adindging invalid claims in the Grand Canyon eg 
_ oe Nee Park.” oe ys , cx aes 
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The Supreme. Court quoted as. follows from. the departmental 
; decisions i in the. Cameron case. holding: the claims void (p. 457 es 


It is. not pretended that. the applicant has as yet actually ‘disclosed any body ie 


of workable ore of commercial. value; nor. does the evidence reveal such indi- 
cations and. conditions as would warrant the belief. or lead to. the conclusion 


that valuable deposits are to. be found, ‘save, apparently,. in the case of the re 


Magician. lode claim, With that ‘possible exception, the, probabilities of such 
“4 deposits" occurring are no. stronger. or more ‘evident at the present time than 


OF a. upon the: day the claims. were. located. “The evidence. wholly : ‘fails to ‘show 


that there are veins or lodes carrying valuable and. workable deposits: of gold, 

‘Silver, or copper,, or any -other minerals within. the . limits of: the. locations; 

_ Sufficient time has. elapsed since these claims ‘were located for a fair. demonstra- 
tion of their mineral, possibilities. ma 


The. Court further said (p. 459) that the pois oe hes deccigne i 
and not merely | the excerpts to which defendant. invited attention— 
makes it plain that. the. Secretary proceeded: upon. the theory’ that. to. support 
a mining location the discovery should .be such as. would justify a person of 
, ordinary, prudence: in. the. further expenditure of his time and means. in.an 
effort to. develop a paying mine. - That is nota novel or mistaken tést, but 
is one. which the land department: long has applied. and the court has 
"approved. | | an BS a i 3 
‘The department a in n Jofierson-Mi ohitana Ober Mines Coin. 
pany (41 L. D. 820, 328, 324) that many factors would enter into ~ 
what. would be considered a mineral-bearing vein | such as would 
: justify efforts to develop a paying mine; viz: ae 
The size of the vein, as. far as disclosed, the quality and, quantity of einer 
it. carries, its, proximity to working mines and location in an. established. min- 


ing district, the geological conditions, the fact that similar veins in the par- 
| ticular locality: have been explored: with’ success, and: other: ‘like facts. 


The mining engineer expressed. the conclusion that a discovery. had 


been made on each claim, but the facts stated in its support do not. 


. satisfy the department that his conclusion is justified. . Tt seemingly 


aie proceeds. on, the theory. that. any feeble. showings of mineralization, 


_. some of them disclosed in underground | workings, whether made 
before or after the monument reserve took. effect, on J anuary 11, 
1908, and occurring in thin films and seams, and. showing on assay 
| negligible values in gold, silver and copper, would constitute a dis- 


covery that would save the claim from the. operation of the monu- a 


ment. reserve, without consideration of other» factors. above | 
enumerated. ee | 7 ys o 
_ On the ‘Hermit claim he found visible’ copper. sarboriited Ae sili 
cates j in the drift. and crosscut ; this. showed 42 per cent Soper and a 
trace of gold. and silver, and he said— 7 oA 


- While’: ‘this is. not. ‘commercial’ ore: and especially where ey it. doce 
indicate that the ledge matter is a huge fissure or wide zone of- shattering 


‘and that mineral- bearing solutions have. had much. HerEstory in. which to circu- 
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. late. Te. would: hardly. be expected that much ‘concentr ation would occur: in. a me 
is zone of this character. ‘until at least permanent. water level had been. reached 

in the mine workings.’ Oftentimes. a zone of faulting or shearing, such as. this, ay? 
is’ so wide and porous: that’ conditions under which the mineral- bearing. golu-_ a 
tions. deposit | their. burden : are” much» less favorable than, in narrow fissures a 
with impervious wall rocks, 


soe Another sample - sonics of the portal of the tunnel assayed 7 
traces of both gold and silver, eee | 
— On Hermit No: - he said— 


‘The location work itself is entirely in wash ee bit” fas east side line 


of the claim comes within a few feet of the portal of the tunnel on the Hermit, | 


a and the same mineralized. ZODE ‘outcrops: ‘below the. portal of. the tunnel ‘and 


near the side line of this claim. It is therefore considered valid as a discovery. 7 


In this case it seems. discovery is pronounced upon disclosures | 


: outside of the claim, which, under settled Tules, does. not: constitute - 


| a discovery. — - 
~. On Hermit Ne O. 2 the engineer segoitts the peda. ea a copper im 


carbonates and. specks of copper sulphide in old, caved-in trenches | | 


and euts, and on:Hermit Nos.°3 and 4 the same ‘feeble indications of 
mineralization found on. Hermit Nos. 2 and. 3. From these he con- 
cludes there is a discovery on each. BPS F x » 5 
In: another part. of the report. itis ‘mentioned that es euainaee are 
at the bottom of a rugged. and precipitous canyon, 50 miles from 
the nearest railroad point | and that the last 18 miles of this distance . 
Is Over a poor and dangerous canyon trail, and all supplies, mining: 
tools, et cetera, must be.taken from, the canyon rim. by pack animals; 
that the mining work could not. be duplicated for less than. $25. 00 
a linear foot. These conditions are, manifestly, very ‘material fac- 
tors, for a. reasonably ' prudent person. to consider in. determining 
whether the minerals will justify the expenditure and time in the 
~ hope: of developing a paying mine. In addition this report. does not, 
‘disclose, nor-has. it: been brought to the attention of the department, = 
-that any. showings. of mineral as here disclosed. have by further. 
development ever resulted. in. the production of: commercial ore on 
lands. similarly situdted in the same locality. On the contrary, it is. . 


- well-known to-this department: that a large number of locationsin the 
canyon. have been: adjudged void because, not made on land found 
to. be-mineral in character.. The premises considered, I recommend __ 
that the report. on the Hermit. claims be referred to the chief of field Le 
division for further reconsideration and. ‘report in the light of this 


opinion, and for more definite information as to what there is known. — 
oa as. to. geological. conditions, adjacent. discoveries, and. development 
and other indicia, that’ would induce a reasonably prudent person 
~ to. — his time-and tape in the meee of ope. a. paying mine | 
18607—82—vor. 5882 i‘ 
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upon: ihe ‘disclosure of admittedly ‘feeble mineralization’ stated in . 
_ the. report, and, secondly, if such. disclosures are. déemed sufficient _ oe 
on further: consideration, whether: they. were. known to exist either 
on. the surface or,in. excavations. at. the. date the monument 1 reserve e- ie 


| attached. 

_ Approved : ot Rte ne Te 3 
JOHN H. Epwarps, | 
. Assistant Secretary. 


_ FLOURNOY, m. v. ‘LOUGHRAN, ASSIGNEE 
eee : ‘Decided September 20, 1981. 


“Ho OME ST E ‘‘ D Entry—Forest Teng” ‘Smtusorrox—Ocourattox—Possassr0x— 7 
| RELINQUISHMENT—Lanp DEPARTMENT—PUBLIC Lanp. 7 


“Where the Land Department has, in a controversy, between a ‘forest teu: se- 
. lector and a homestead applicant, determined that the ‘former had ‘no 
equities by virtue of his claim and. possession of the land, and. adjudged 
the selection invalid and rejected it and allowed the homestead entry, the 
~~ Jand, upon. subsequent. relinquishment of the homestead entry, becomes — 
| vacant, unappropriated public land, open to: the first qualified applicant, ea 
not: burdened with any asserted legal or equitable. rights of the Selector. 


‘ Pustio Lanp—PosspsstoN—PBacrrun ADVERSE. Ewrny. 


A competent locator has the right. to initiate a. lawful claim t to unappropriated | : : 


‘public land by a peaceful adverse entry upon it while it is in the possession . 


. of one who has. no superior right to acquire oe title ¢ or hold Schecter 


ip Epwanps, ‘Assistant Secretary : 


This is an appeal by James P. Plouznoy,} ir., ene a decision. at 


the Commissioner of the. General Land Office, dated July 25, 1931, - 
- wherein he denied Flournoy’ s application to reopen forest ie se- 


| ‘lection, Baton Rouge 011270, made by James P.. Flournoy, sr., filed — 
| for lots 3, Woe. NW, Swi Sec. 34, T. 18 N., R. 15 W., ‘La. Mi, - 
and rejected. his protest. against Soldiers Additonal: application, 


ee L. O. 08256, for the aforesaid lot 8 and Nwy, SW1, filed April - 


15, 1981, by Patrick H. Loughran. | Loughran has filed a ‘motion to 


dismiss the: appeal on the grounds that: (1) no specifications of error- ; | | 
‘were filed. with the appeal. as. required by. Rule 80 of cet aias : 


| (51 L. D. 547, 560), and. (2) that the appeal is frivolous. : 
No paper: denominated “ Specifications‘of Error” is filed with. the | 
appeal, nor are the. grounds of appeal. stated in clear and concise 


_. language in the form of specifications of error, and separately stated ic: 
and. numbered, as required by Rule 50. It seems however from the — 
whole statement and argument the errors alleged can be fairly deter-_ 


o mined, and the department has i in. instances. refused. to dismiss. oe _ 
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| peas’ where this can. be: dons “Bes Campbell v. Votaw 9 L. D. 11), i 
and recourse may be had to the briefs where the specifications are 
obscure (lows R. R. Land Co. (9 L. D. 370). Furthermore, it hardly 
seems that the arguments are so ‘clearly and’ palpably. bad ‘and indi- ~ 


. eative: of -bad faith on inspection:as to require the dismissal ofthe | 


; appeal as-frivolous. While a strict adherence to Rule:80 would re- 
quire dismissal of the appeal, under. the view which. the department _ — 
takes ofits merits, the. disposition | or: it: need not: rest on mere: non- — a aa ee 
: _ observance. of rules of procedure. . aa | i oe 
Litigation of conflicting. claims On ihe fee in. Saito ss ee 


- protracted and: has been: made the subject. ofa number of administra- 


-. tive rulings: and decisions. . ~The material facts have been: stated in — 
_. those rulings and decisions and in the decision that is now assailed. = 

— Only those will be repeated which are deemed ney to. an. under- See 

ic standing of the conclusions herein reached. =. oe 
- The tracts described are part of an area of public iad borden ane 


: : : Gross Lake which on previously filed plats.of survey was erroneously : eee 
_. marked as within the meander lines of the lake, and left unsurveyed. 


Supplemental plat of survey of the area was approved August 17, | 


_ 1925, and. filed in the local. office June 16,. 1926. ‘In the order of: eS 


7 restoration to. filing and entry, a ninety day period of: preference on 
” right to soldiers under the act of January 21, 1922-(42 Stat. 358), was. 


Ps ‘fixed from June 16, to September | 14, 1996, and the period for —_ ea 
a simultaneous filing by soldiers. and. other: preference right. claimants, . oe 
_ from May 17, to. June 15, 1926. James P. Flournoy, sr., attorney in 


3 : fact for Charles Hill, filed prematurely on, May 8, 1926, and. later 
ee refiled June 2, 1926, foradt lieu selection 011270, for. the four tracts — 
= above described. The filing was made, according to the evidence 


| accepted. by the department, "by Flournoy, sr., as trustee for the bene- ©, 
. fit of his son, James P. Flournoy, j jr. The latter filed homestead apr - 


| plication 02006 for lot 6 ee 16, 1929, 9, alleging use sand.4 aes . : oe = 


- ment thereof since. 1924, 


June 11, 1926, ‘William Pp ‘Cae filed ‘Wamectead ppl on s vee 


011846 for lots 6, 1, 8, and NW, Swi, Sec. 34, claiming a soldier g 


| _ preference right. under the:act of J anuary 21, 1992. May 19, 1927, : - a. 
Mollie Jackson filed homestead application. hoe the same land elaine’: 7 a 


by Owen, alleging settlement. rights .and. improvement. initiated’ in. | 


. 1898. mad. since maintained. ‘The decision of. April 80, 1930, ad- 


= judicating various ‘conflicting claims to-the area so. restored. to entry, . 


~ wpon the record. including evidence. taken ata hearing between. the : 
. conflicting claimants, among other things. held that Flournoy’ s forest 
lieu selection embraced: incontiguous tracts, lot: 6 lying between lots 
>> 8 and-7 as one body of land, and lot 8 and NW, SW1,4 as another ; : 
that Jackson had. a superior right. to lot.6:by virtue..of her prior — 


: ae settlement that Flournoy had r no a pret are right. by ‘virtue: of P AnY. 
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settlement that was cognizable under the. panedend law,. but that Le 


because. of. Flournoy’s actual occupation and improvement, of lots 3 


. and. 7, they were not subject to the preferred right and entry. of. at 


a Owen, but that the evidence was insufficient. to establish an equitable es 
elaim: by. Flournoy ‘under the: act of.1922,. supra, to lot 8 and NW, 


SW. Accordingly, Flournoy’s forest Tien: selection. was rejected 


as to the two: last named tracts, his: homestead. application. rejected - i hee 


as. to: lot. 6, and. his. selection was. allowed to: remain intact as . to 


lots 8 and a, Owen’s application was allowed as to lot Sand NWi, . 


SW1,, and rejected as to the remaining lands applied for. Repeated | 


:. efforts by Flournoy to have his claim further considered. were denied 


by the department on. motion for rehearing: J: uly 16, 1930;. and .peti- 


tions: to: reopen. case of September 19, 19380, and February’ 2, 1931, 


in the last petition it being stated that “The. department 4 is convinced 7 
 that.the merits of the controversy were correctly determined.” | 
Action. was taken on the several applications. in accordanée eth 
the: department’s decision, and in due course Jackson obtained patent 
~ for lot 6, Flournoy obtained patent to lots 8 and 7, Owen’s entry was 
allowed Septeniber 30, 1980;’as to lot. 8 and NW14 Swi, but it was 
relinquished ‘and chinealedt’ ‘April 15, 1931, and on the same date 
Loughran filed his soldier’s additional application’ heretofore men- - 

tioned, which he now states was made as trustee for Owen. 

: Examination of the showings, urging reopening of the selection 

and the. sustaining of the protest, discloses that they are based’ on 

— contentions not. Sistaroly formulated : but. which. APESa to be as 

: follows : 3 | 
ay That. proteétadt, while the finds were see eval nae fiaforé 

they would have become subject to any soldiers’ preference right 


7 under the act -of J anuary 91,1922, initiated an inceptive right by - 


3 settlement witha. view to homestead entry, which by continued phys- — 


a ‘ical possession. and: occupation has been maintained, and constitutes 


a superior pent to seo, the title to ms jand under the, act above : 
| mentioned. | | : 3 4. 
(2) "Fhat: by: such: conitiemed physical! possession and Saeupaton, 


| ere by enclosure and signs to keep out, even though invalid =~ 
against. existing entry, protestants s ioe attach c0. » instante upon the oe 
: relinguishmient: of Owen’s entry, | us 4 
(3). That. such: actual ‘phy possession, inden ‘the doctrine: of - 


Atherton v. Fowler (96: U. S. 513), rendered the land not subject to — 


~ homestead entry by Owen, “and: | now precludes: the: allowance of | be 


- Loughran’ ‘Ss! ‘application. 


-Recourseto the record in the format srocsbdings eléariy: reveals on — 


a ‘that! protestant made and insisted on contentions substantially as : 


those above numbered 1 and 3 which did’ not prevail. with the de-. 


‘partment; and that: he i is now ‘seeking to revive those‘s same issues as 
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tio ‘the same “subject matter. and ‘as it now appears ‘Betaveen the same ; 


parties. The questions so formulated are ves judicata, and will not ~ e. 


be further considered. As to the contention that his rights would — 


. - attach by virtue of physical possession and occupation of the land tS - 


oa maintained during the. life of the entry of Owen, on the relinquish- nes 


ment of that entry, it has no merit. It is not pretended that he has _ 

es established a.settlement on the land. with a view to. acquiring title = 
ander the homestead law, subsequent to the award: to Owen, and his 

asserted rights based on a settlement claim theretofore have been 
finally. determined. of no validity. ~The doctrine i in Moi 08s Vv. Dowman ee aes 

(46 U.S. 418, AQi) that oo i ee Se 

oo “Whenever a homestead has been made, followed by no settlement or -oceu- si . | 
| pation on. the part of the one making the entry, and. that. homestead by lapse of : 


+ decision of the Commissioner is accordingly. - 


aes time or relinquishment, or otherwise, been, ended, any. one in: actual. possession. 


a as a settler and occur of land has a peor right to perfect the title thereto. 


‘has no application. - tin al | eo eae : 

His forest: lieu. selection: was. s finally rejected, band upon that rejec- 
tion his right thereunder ended, and he can make no claim thereafter 
in good faith to possession of the. land based upon. such selection. _ 
- Maintenance’ of the enclosure, and Does oU: atter.1 its final | Peectnon 

was not.in good faith, but wrongful. - . oe : 

_ The doctrine-4 in Atherton ae Fowler can snot be strained to protect 
the possession of protestant from a lawful application. 

The facts shown involve no question’ of forcible. intrusion: upon 
land in the possession of one who has no right to either possession 
or title in order to acquire an inceptive right to'entry, nor, if Lough-. » 
‘ran’s: application” is allowed, is ‘a resort’ to. forcible or fraudulent 
entry necessary, ‘to. obtain ‘possession ; he- would. have. appropriate 
. remedy. based on the granting thereof in’ the. courts. Knapp vv. 


Alewander-Higar Lumber Conipany (237 U. Ss. tee): For: other iy 


Eon competent ‘Tocator has the right to initiate a ‘taal: @laim « | 

to unappropriated public. land by a peaceful | adverse entry upon. it re 
while it is in:-the possession. . of those: who- ‘have no: superior right to. Se. ais 
acquire the title. or to hold. possession. Any other rule would make _— 


the wrongful occupation of public land by.a trespasser superior in os 


_ right’ toa, lawful, entry under the acts-of Congress: by a competent — ee ae 
locator. Lhallman v. Thomas (111 Fed. a7), United States v. a em ay. 

“mean (51.L. D. 258), and cases there cited. , a ae 
- Upon the.filing of Owen’s relinquishment: the land eran vacant _—e 


: : unap propriated public land: subject: to ‘appropriation’ by any om: 2 eee 


- petent’ locator or entryman under applicable law, and ‘not burdened. Pk fe gia 
with any asserted legal or equitable rights" of the protestant. The Pn 
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= TATATION OF MINERAL PRODUCTION FROM Ree DGD: - 
«OF MEMBERS OF FIVE CIVILIZED TRIBES , 


a Opinion, September 22, 1981 


: ‘Inpnas Lanné—ALLomomes “Mirnibar. Lanps-—-O1 AND Gas Lanns—Hxeaenron Poa 


‘From TAXATION—FIVE CIVILIZED. ‘TRIBES. 


' . AIL of the lands. alloted to the members ‘of. the Five Civilized Tribes: cade 5 ou 
nontaxable » by. the provisions. ‘of the agreements. ‘under which the allot- — 


_. Inents were made, continue to. be exempt in the hands of the. Indian allot- - 
tees: from. all forms of State taxation during the. period specified in: such | 
agreements, irrespective of subsequent legislation by Congress. purport- 
ing to subject them to taxation, oe section 3 of the act of aay 10, 
er 1928. | Bean fit ag e% _ a x | 
“ INDIAN LANDS—ALLorMuNT—RusTRICITONS: AcaInsr Axrpration—Hxmrpri0n - 
"PROM TAXATION—VESTED Reus, | B® 7 | ao 
Restrictions against: alienation of Indian ‘allotments: by. reason. of which : 
the lands were exempted from taxation did not constitute a vested pr Op- - 
erty right ‘put: were. in. the nature. of. personal disabilities to be : con- 
tinued: or discontinued at the will of. Congress. | 2 Es 
| INpraN ‘Lanps-~ALLOTMENT—TAXATION. 7 i a2 | 
| Where’ no. “vested. ‘right of: immunity Aeon taxation: ee" ‘lands sniloted. to 
_ Indians has. ‘attached, legislation authorizing the taxation of such lands — 
does. not. invade the rights. of the. Indians and. isa proper exercise of: the 
- plenary power. of Congress. with respect, to. them. | edt a ry : 
INDIAN Lanps—ALLOTMENT—MINERAL. ‘Laxps—Om AND, Gas tame—Pas 
“TION—FIVE Crvitizep ‘TRIBES. | a. co 
‘Section a of the act. of. May 10, 1928, is. not. in conttict with section 4 of that 
= act, as. amendéd. by. the act of May 24, 1928, but. those two. sections, when. 
: "construed together, contemplate that. all” minerals produced from lands . 
‘of the Five Civilized Tribes, whether restricted or unrestricted, shall 
_. be subject to both. State and Federal: taxation, the immunity from tax- * 
ee ation - extended by section | 4 operating to withdraw not exceeding 160. 
- acres in the’ ‘aggregate of restricted, land selected by the Indian owner as 7 
gre provided in that section from other forms of taxation., —. 


re Fiewer, Solicitor: ide oie , : sig os - 
— You [Secretary of the Interior] i requested i my opinion as ae the | 
| right, of the State of Oklahoma under section 3 of the act of May 10, 
1928 (45 Stat. 495), to tax the royalty interests of members of the 

- Five Civilized Tribes in the oil and gas. produced from their Te- 
stricted lands. Said section 3 reads— _ -— 5h ak? 


‘That all mineral including oil. and- gas, eroanced: on or wtten April 26, 1931, be | 


es ‘from: restricted allotted: lands of members of the Five Civilized Tribes of 
_ Oklahoma,. or from inherited restricted lands of full-blood Indian heirs or 
devisees of such lands, shall be subject to all State and Federal taxes of every 
_ kind and character the same. as those produced from lands owned by other 
citizens of the State of Oklahoma ; ‘and the Secretary of the Interior is hereby 


| euthoree: and directed to cause to be paid, from ite individual Indian funds | 
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: held under his supervision: and eontrol. id belonging to. the. Tndian, owners ot = 


‘the lands, the tax or taxes so assessed against the royalty interest of the = 
“oe respective Indian owners in such oil, gas, and.-other mineral production. . | 


at The above provision of law is free from: ambiguity. In so far as _ we 
a it was within the power of Congress to so provide, the plain. effect _ oe 
is to subject. to both. Federal and State taxation on and after. April -_ 


| 26, 1931, all minerals produced from the restricted. lands of members : ; 
- of the Fi ive Civilized Tribes, including the royalty interests of the. . 
~~ Indian owners. ‘Bearing in mind, however, that it is beyond the — 


Get _ power even of Congress. to invade or impair vested rights, it becomes © 


important, in determining whether. the statute is. effective to..ac-— : ae 
- complish its plainly expressed purpose, to consider. the rights of | on 
_ these Indians with regard. to the taxability of their lands under su oy 


8 legislation and treaties negotiated. with them. > cen 
‘The Five Civilized Tribes embrace the Chociuine: the one . 


| the Cherokees, the Creeks, and the Seminoles. Each of these: tribes — 
originally Samed in common. extensive areas. of. land in what is now — 
the State of Oklahoma, which lands were allotted in severalty to — 
the. enrolled members ee the tribes through | agreements negotiated 
by a:commission created for. that purpose. . (See sections 15 and 16, — 
act of March 3, 1893, 27 Stat. 612, 645.) Separate agreements. were 
negotiated. with each tribe. but all were. substantially the same in — 
general outline. and. purpose, and ‘provided in the main for relin- 
- quishment by. the members of all claims: to: tribal. property, in .con- 
‘sideration of which they were to receive allotments of land: in. sev- 
eralty subject to certain specified conditions.. 4 
Part of the lands so allotted to each. ember 9 was 6 oe designated 
as a homestead and. the remainder surplus. Exemption. from taxa- 


tion in varying degrees was granted as to certain lands in each agree- 


ment. The original Choctaw and Chickasaw agreement (section. 29 
of the act. of June 28, 1898, 30 Stat. 495, 507, as modified by the act 
of July 1, 1902, 32 Stat. 641), provided that ‘ “all the lands:alloted — 


shall be: nontaxable. while the title remains in the original allottee 


but not to exceed 21 years from. date of patent.” Section 13 of the. - 


as Cherokee. agreement set forth in the act of July. 1, 1902 (32 Stat. . GE 


3 716), declared that “ during the time said hismesnid: is held by the 
* allottee the same shall. be. nontaxable and shall not: be liable forany = 

debt contracted by the owner thereof while so held by him.” Section | 

7 of the original Creek. agreement (act. of March 8, 1901, 81 Stat. 
861, 863); and section: 16 of the supplemental agreement (act. of | — . 


2 Se 30, 1902, 32. ‘Stat. 500), provided that. the lands allotted as — 
homestead ‘ - should remain nontaxable” for 21 years from the date 


ge of the deed therefor. ‘The original Seminole agreement. ratified. by Pe | 


i e : the act of July. 1, 1898 as Stat. 567, 568), Peover that each iallottes . oe 
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‘3 should: designate one tract. of 40 acres “ which shall by the terms of | 


3 the deed: be cee inalienable and nontaxable as. a homestead in Ss. 


| perpetuity.” ae 
The grant: of nontaxable land to the  Ohéctns" bad Chickasawa: 
| thus extended to both the homestead and surplus. allotments, but the — 
nontaxable: grant in the case of the Creeks, ‘the. ‘Cherokees and. the. 
- Seminoles was confined to the homestead | allotment, no provision | 


. being contained in the agreements” with these three tribes for the > 


| 7 exemption. of the surplus allotments from taxation. In addition. to 7 


the provision for tax exemption, however, each. agreement imposed oe: 
restrictions. against the alienation of the allotted lands, both home-_ 
| stead: and surplus, the effect of: which was to withdraw the lands 
3% from State: taxation during the: period of. restrictions. See Car- 


— penter v. Shaw (280 U. 8. 363, 366), United States \ v. , Rickert od 
U. S. 482) ,- United States v. Shook. (187 Fed. 870). 

The periods of restriction fixed in the allotment greet were 
nit identical; but’ were subsequently - made uniform by the acts of 
April 26, 1906 (34 Stat. 187) and May 9%, 1908. (35 Stat. 312). ‘The 
periods: of restriction as fixed by these acta would have: expired” in 
_ the absence of further legislation by Congress on April 26, 1931. By 
- reason: of: these restrictions. against alienation, all of these lands, in- 
cluding’ the surplus allotments of the Cherokees, the Creeks and 
the Seminoles, were exempt. from taxation for'a ‘period co-extensive 
with the: period of restrictions against alienation in addition to the. 
specific : ‘provisions contained in the allotment agreements: for the 
| eunomaeaas of specified lands’ for stated periods. | 
_. For the ‘purpose ‘of this‘ opinion, therefore, the’ ‘lands’ of ‘these 

3 Indians must be divided into two classes. First, those lands to 
which an exemption. from taxation has attached. by the. express 


"provisions of the allotment. agreements, ‘and second, those lands — 


to which“'the ‘exemption from taxation. attached, not by virtue of 
8 grant of nontaxable land made by the original. allotment. agree- | 
Tent, but as an incident of the restrictions against. alienation. | 


“As to the lands embraced in the first class, ‘the Supreme Court _ 
of the United States in. Choate v. Trapp ‘(224 U. S. 665), has held, 


with respect, to the grant of nontaxable land made by the Choctaw : 
and Chickasaw agreement hereinbefore: referred: to,. that such grant - 


_ conferred upon the allottees property rights within the protection y : 2 
of the fifth amendment to the Federal Constitution and hence not 
- subject to repeal. or. impairment by later. congressional legislation. 


To the’ same ‘effect: is Gleason. v. Wood (224 U.S. 679),. involving 7 
‘Choctaw lands; English v. Richardson et U. 8. $89) involving - | 
Oreck lands; @ and Carpenter v. Shaw, supra. ans ae 
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In the Carpenter Vv. Shake cise, denied: Ja anuary 6, 1930, ‘the State 7 


of Oklahoma had undertaken under section 9814, Compiled OKlae 
homa Statutes of 1921, to impose a.tax of three per cent upon the =| 
gross value of the royalty interests of certain Choctaw Indians of 
Jess than half blood in oil and gas produced from lands granted 


to them as nontaxable under the original allotment. agreement. 


- The restrictions | against. alienation had been. removed by the act. oS - | 
- of May 27, 1908, supra, with the declaration that such lands. should oe 


thereupon shecame! subject. to taxation. In addition to this, section. 


8 of the act under consideration had expressly provided for the : 
_ taxation by the State of such royalty interests. Notwithstanding Ms 
~ all this, the Supreme Court-held that the tax sought to be imposed 
was not a tax on oil and gas severed from the realty, but was a. 
.tax upon. the: right. reserved in the Indians as lessors- and owners — 


of the fee and was. forbidden by the tax: exemption provision con- 


‘tained. in the allotment agreement. | Th: SO o holding the Court said 7 


(p. 367)— 


Whatever was the meaning of the present exemption clatse at the time ot its = 


| adoption must..be. taken. to be its effect now, since it may. not be narrowed by. a 
any subsequently. declared. intention of Congress. - Choate. v. Trapp, supra. 


Having. in mind the obvious purpose of. the Atoka. Agreement to. protect the 


‘Indians from the burden: of taxation with respect to. their allotments and. this. 
applicable principle of ‘construction, we think the provision that. “ the lands 7 
. allotted shall. be non-taxable while the title remains in the allottees ”” can. not.- 
be taken: to be restricted’ only to those taxes commonly known as land or real 
estate ' taxes; but. must: be. deemed at least to embrace a tax assessed against a 
the allottees with: respect to a legal interest in their allotment less. ‘than. the } 
whole, acquired or. retained by them by virtue of their ownership. edit 


~ Where a feder al. ‘Tight is concerned we are not. bound by the cipractorlealion e 


given to a state tax by state courts or legislatures, or relieved by it from. the 


duty of considering the real nature of the tax and its effect upon the federal . 


right asserted. Choctaw Gulf R. Co. Vv. ‘Harrison, supra; Galveston, H. & S: As 
 ~B Cony. Tegvas, 210 U. &. 217, 227. We think it plain. that the tax imposed | on 
the royalty interest. of the present petitioners is not a:tax on oil and’ gas: severed. a 7 
from: the realty, but is, by its very terms, a tax upon the right reserved in: them. See 
as” Jessors | and. owners of ‘the fee. ..The tax is imposed on. the royalty. in- 
terest . . < except such interests of the State of Oklahoma > or such. royalty - 
interests as are’ exempted from taxation under the laws of the United States” 
~ and is. made: “a lien on such interest. * It is in lieu. of all other taxes “ upon ee 
any property rights: attached to or. inherent in | the right” to. the specified. 2s 
.... Mnineralg and “upon the mining rights and privileges for the minerals ‘goa 
, oS said belonging to or appertaining to the land. sate | 
‘It. sufficiently appears, were that controlling, that numerous decisions of the | a 
Oklahoma courts:since the Atoka agreement have treated the royalty interest of = 
- the lessor as a right attached and incident to. his ownership or reversionary. 


interest in the land... Barnes v. Keys, 86 Okla. 6; Strawn. v. Brady, 84 Okla. 


«66; Harris v. Brady, 186 Okla. 274; compare Rich v. Doneghey, 71 Okla. 204, 
, and See ‘Parker v. ie, 250 U. > 66. ‘But even if this. did nee appear to. ‘he: 
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| ‘the case, an ‘interest commonly so regarded and’ pinctidaily” $0 aseocinted with = 


- the-use and. enjoyment of the allotted lands could not, under‘ the rule of liberal - —- 


3 construction rightly. invoked by the petitioners, ne. deemed excluded from the 
| benefits of the exemption | granted by section 22. Goda ine 2. i 


Upon the principle stated and. applied { in ‘the fomiaws ductidus a 


a L am. clearly of the opinion that all of the lands allotted tothe mem- — - 


ee _ bers of the Five Civilized Tribes, made nontaxable by the provisions _ 


8 of the: agreements. under. which the allotments. ‘were made, continue to oe 


- be exempt in the hands of the Indian allottees from all forms:of 
State taxation during. the period provided for. in such. agreements, | 
irrespective of subsequent legislation by Congress purporting to.sub- 
e4 Ject. them.to taxation, including section 3-of.the act of May 10,1928. 


_. As to the lands ernbtaced:3 in the second. class, that is, those hee 7 
fron? taxation as an incident of. the restrictions: against. alienation, 
it'is to be observed that at the time of the passage of the: act ‘of May 
10,.1928, the. restrictions and likewise the exemption from. taxation — 
would have terminated. on April 26, 1931. Thereafter .the lands 
would have been freely alienable, and likewise subject to taxation in _ 
: the absence of. some provision: to. the contrary by. Congress. The 
restrictions against alienation by reason of which this. class. of. lands 
was protected from taxation, did not constitute a vested property - 
right but. were in the nature of personal disabilities to be continued 
or. dropped at the will of Congress. | As stated by 1 the Supreme Court 
in Choate v. Trapp, supra, “ the right to remove. the restriction. was 
in. pursuance of the power under which. ‘Congress. could legislate. as: 
to the status of the ward and lengthen or. " shorten: the ‘Period of 
disability. Me ae tie 7 
By saction one sof tha. act ander Soncilorsioit Cingtions ae end 
the restrictions against: alienation for an additional period. of 95. 
years, but.in so doing that body saw fit. to depart: from’ its.usual — 
- policy of relieving” the lands from taxation by declaring in section 
three that all ‘mineral production - from the lands, including the 


royalty interests: of the. Indian. owners, should’ ‘be: subject’ to State i: 


ga and’ Federal. taxation. In, So far as. the lands to. which no vested i. _ 


right, of immunity. from taxation has attached are concerned, the 


ae ~ legislation: providing for the tax invaded no right of. the: Indigns a 


| : and was unquestionably a proper exercise of. the’ plenary power pos- | 
- gessed by Congress over ‘the subject. matter.. ~ See in this’ connection ae Soe 
opinion of, the Attorney .General. rendered November 4, 1921 (33 


Ops... Atty. Gen. -60), upholding: the. validity of section’ 5. of. the act 


of March 8,°1921.(41. Stat. 1249; 1251), authorizing the: State of.” 


oe Oklahoma. 6 tax the oil‘ and: gas production’ from Osage ‘Indian: ee. 


- lands, including. the royalty interest of ‘the. Osage Tribe. In my. 7 


Phe opinion, ‘therefore, the royalty interests’ of. the Indians in thecoil. % 


Ps ange gas ps from this class of lands became subject to > taxation ve af 
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oe FY ine State: of Oklakoma. fader the provisions. of s section 8 of ‘the : ae 
1 act of May 10; 1928, on and after April 26, 1981. ee ae 
. oA further: question arising out of an appatent ‘conflict atwcer ere 
“sections: 8 and 4 of the act. of May 10, 1928, remains to be consid- —_ ~ 

ered. The latter. section as amended byt the act of May: 24, 1928 dene ‘ 

rss Stat. 733), Teads— esi oe ) oN eee 
| ve That on. “and. ‘after: Apri 26, 1981, “the: allotted; “inherited, “and. devised 
_ restricted lands of: each Indian of: the ‘Five Civilized ‘Tribes in'excess of one - ~ 


hundred. and sixty acres: shall be subject to taxation by. the State of. Oklahoma 7 


oe under and in accordance. with. the laws of. that: State, . and. in. all respects. as. 
_ unrestricted and other. lands; Provided, That the ‘Indian owner. of. restricted . 


is, land, it an adult and. not legally incompetent, shall select from his. restricted 8 


ee to remain ae from taxation, and shall file with the Superintendent | 
of the Vive : Civilized: Tribes: a certificate. designating and. describing the: tract 
or. tracts. SO. selected : Provided. further, : ‘That in’. cases. ‘where such. Indian 7 
fails, within two years from’ date hereof,. to file such. certificate, . and in: cases 


where the Indian. owner is a minor or otherwise. legally incompetent, the selec- 
tion. shall: be made. and certificate prepared by. the. Superintendent. for: the 
 ‘Bive. Civilized : ‘Tribes ;. ‘and: such: certificate; : ‘whether by the Indian or by. the 
Superintendent for ; the. Five Civilized. Tribes, shall be subject: to: approval by 
_the. Secretary. of the. Interior ; and, when. approved; by: the. ‘Secretary. of. the 
Interior, shall be recorded in the: office of the Superintendent. for. the. Five 
Civilized: Tribes, and in the county. records. of the county in which the. land 
is situated ; and. ‘said: lands, . designated. and. described. in the approved cer- 
tificates SO recorded, shall ; remain exempt. from taxation while the title’ remains 
in. the Indian designated in. ‘such: approved. and recorded. certificate, or in any 
full-blood Indian heir or. devisee. of the land: ‘Provided, That the tax exemp- 
tion shall not extend. beyond the. period of. restrictions provided for in- this | 


Act: And provided. further, ‘That the tax-exempt land of any such Indian allot- 


tee, heir, or devisee shall not at any time exceed one hundred and sixty acres. ; 


“In section 3 Congress provided without qualification that all min-— io 

erals produced from the restricted lands of these Indians should be a 
subject: to’both State and Federal taxation. Section 4 declares that. 
on and. after April 26, 1931, all. of such. restricted. lands, exclusive gh e. 


ioe 160 ‘acres to. be selected, and designated by. each Indian as therein — 


3 provided. shall be ‘subject. to taxation by. the State of Oklahoma eee 


in accordance with. the laws: of that. State and in all respects as 


| unrestricted: and other lands: As to the 160° acres so selected and 


; designated, ‘it ‘was declared seo? without ‘qualification that. the same 


| . was to remain exempt from taxation “ while the title remains in the — i 


hae Indian designated 1 in such approved and: recorded. certificate. orinany 
 full- blood ‘heir or devisee of the land,” Under this latter provision, — 
a standing alone, it is clear that the designated 160-acre tract.wouldbe ; 
—_ protected. ere the mineral production tax as well as” other forms. of — 
_ taxation. To SO hold, however, i is to reduce to mere surplusage the 


4 nm provisions: of section 3 relating to the mineral ‘production tax, inas- | 
oe much’ aS the only lands’ remaining: poe which ‘that section could eee 
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operate would be dioes: in excess of the designated 160 acres, He: - 


taxation of which forall: purposes, including the mineral production _— 
tax, was expressly provided for in section 4. No further. provision ee 
for the taxation of the eXCess lands was necessary and hence it is. 


obvious. that. section 3 was designated to accomplish some further 
purpose. That. purpose, I think, was to subject to taxation on and 
. after April 26, 1931, the mineral production from all of the restricted 


| lands of these: Indians, including the 160 acres. designated: under the — | 7 
provisions of section 4 above. In enacting said section 4, particu. 


larly the clause exempting designated lands from taxation, ‘Congress 


Pome doubtless had in mind ‘the granting of an exemption from what is 


: “ commonly known as land or real estate taxes as distinguished from a 


~e mineral tax such as provided for in section 8. Under this view, ‘2 


which harmonizes the two sections and gives: effect to both and is 
thus in accord with well established rules of statutory construction 
_ (see 25. R. C. L., section 247, page 1006, and cases there cited), the 
lands designated as tax exempt under the: provisions of section 4 
above would be exempt from all forms of State taxation exclusive of 
the mineral production tax, to which production tax they would be 
‘subject save where protected therefrom by the doctrine announced 3 in 
Choate v. Trapp; and eee v. Shaw, supra. i 
cee 2 
_ Jos. M.. Drxon, _ : : 
} First Assistant Seoretary. 


| GEORGE W. HARRIS (oN RENEARING) 
Decided Octover a, 1981 


Porass Tins Ge AND. Gas ‘Lanps—Pnosrucrze -Pecrn—Lmasn-—Waan- 
| | MENTS—STATUTES. ee Hee : 4 | | 
ae The purpose of the provision’ in section 29° of the leasing. act ‘requiring. the 
-*- insertion’ in permits ‘and leases” of a reservation of. such easements as: 
May be- necessary or. appropriate to. the working of the permitted © or 
7 leased lands for. the deposits: described in. that act is to enable . the. | 
Government to permit. exploration, development, and. mining of other — 
kinds _ of minerals than that claimed ‘by the. first. permittee or lessee, _ #88 


eas Ag PorasH Lanps—Om AND. Gas LANDS—PROSEECTING Permrt—Lmasp, 


Section 4. of the act of February %, 1927, gives: authority to the ‘Secretary %.5 | 


a of the Interior to issue a potash permit. or lease to run concurrently with an 2 
an oil or gas lease issued under the act of February 25, aoe): for. the o* 


same lands. . 


ies Ewan, Assistant Secretary: 


In the above- entitled case the. sepicnent by comin of: f Septem- | 
| ber ui, 1981, in affirmance of a decision by the Commissioner ne 
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the Getesar Land. Office, hela? for edi a. potash prospecting om 
permit. application, Las Cruces. 043613, to.the extent of conflict with 


an oil and gas lease under the leasing act of February 25; 1920: (44 


Stat. 437). On more mature. consideration of the -matier, the depart- eae 
_Inent: is convinced . that said: case: should’ be’ reconsidered andsame 


te has been, therefore; reviewed: upon. the department’s own: motion. 
In the decision of September 11, 1931, it-was held that an. appli- 
eee for a potash’ permit: must be: rejected: as to land: embraced i In 
an oil and gas leasé unless the: lessee should consent to the granting | 
of a: permit, but it is quite. apparent: that: the lessee would bein a 
position and would be tempted to demand an unreasonable price. 
| for his consent, preventing development of. other mineral resources. 
Section 29 of the leasing act and paragraph 3 of the oil and gas — 
7 regulations (47 L. D. 487; 488) were quoted and the department’s. 
_ opinion of August:17, 1995. (51 L.D..180), and the case of L.A. | 
Smoot (52, L..D. 44), were cited in. the decision under 1 review. in 
the opinion of 1925. it was stated—. an pies ee eke ds 


It is not specifically provided in. ‘said act. (the Jeaising’ ‘net of February 25; 7 


1920), that permits to prospect for different: minerals entimerated therein may 

be granted: to- run. concurrently, but’ inasmuch as. the purpose:of thé act is to _ 

ie promote, the mining of such: minerals. on public. lands;. the Department has deter- | 
mined that. it has: authority. to, grant concurrently permits to. praspect. LOE? 3 


coal and. oil, and gas. upon. the same area; likewise, oun and. oil and: gas | 

prospecting permits. | eos er ee ee cc ee ee ee 
Upon mature consideration the Department: is ‘of: the ‘opinion that if an appli-. . 

aut for. a potassium prospecting : permit shall’ waive any and all rights toa. 


_. patent conferred by: the act’ of October 2, 1917, with. respect to the area applied a 
_ for, he may be granted. a. permit. covenng land: which. is already. embraced: in 
an oil and gas prospecting permit. * « Jf he. has waived his right toa 
patent, there seems to bé no reason ay. the Government may. not have pros- 


pecting. Derma or lessees: under the two § acts: upon: the same land at the - 


: a same time. 


- Tt is clear that. Cinaee adopted the; views Of the department’ in 
" land opinion in the passage of the act of February 7, 1997. (44 Stat. 
1057 ), in section 5 of which the general provisions of séctions ‘Land 


26 to 38, inclusive, of the act of February 25, 1920, are made appli- = ‘ 
cable to permits ‘and: leases ‘under said act. of 1997, “the, first and 202" 


° ‘thirty- seventh sections s thereot being amended to include a of ‘ 
potassium.” 


| Section 4 of the act, of February 4, 1997, whicti was $s quoted i in part a 

in the decision under review, provides that prospecting permits or 
leases may. be issued under the provisions of said act for deposits -2 
of potassium in public. lands, also: containing deposits. of coal or — 


other minerals, “on conditions: that such other: deposits. be reserved _ 


| - 2 the ‘United: States for bay econ under eres laws.” 
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‘Said. section 4 is readily subject to'the sonatrnetion: that. depedtey : _ 


| other. than potash, reserved to the United States: may ‘be: disposed - 
of under appropriate laws while the lands containing the ee and | 
the other. deposits: are embraced ina, potash lease or permit. - | 


. Section 29-of the leasing act. is capable of a far broader éoustrucy i tate 
: How than was given thereto in the decision under review. There is 


. reserved to the Secretary of the Interior i in any permit. or lease: the 


f ‘right: to permit: such easements as may: be: necessary or appropriate =" 7 
to the. working of the leased or permitted lands forthe deposits de- 


> scribed in: the act, and the Secretary may also reserve to the United | 
States the right to, lease,.sell, or otherwise dispose of the surface of. 


land: embraced i in a-lease, in so far as the surface j is: not Eee for ae 


the lessee’s mining operations. | gist : | 
‘A. permittee or lessee is not in: aed Of any. eadenient’ in Soman 


with land for which he has: been’ given the only. permit or lease. “The: ie 


provisions of the section apply to those who wish to explore for, de- 
velop, and mine other minerals described 3 inthe. act than the mineral 
claimed by. the first permittee or lessee. a 
The. provisions of said.section 29 are made a pare of every. Foil 
and gas lease in section 3(a) and (b) of the standard form. Every 
permittee or lessee:under the leasing act is charged with Knowledge, 
from the ‘provisions of the act and from the regulations thereunder, 
that the: Secretary of the Interior has the legal right, and has made 
| proper reservation to grant. permits or r leases for the development 
and mining of other minerals. ee | | 
 From.a careful consideration a the general lee a and. of the. — 
act of February 4, 1997,: ‘supra, it’ seems clear that the: intent: of — 
: Congress under: said leasing acts was to encourage: and. permit the 
2 development. of the * ‘various minerals contained in a given tract. of — 
~ land to be. carried on. at the same. time by. the same or ‘different. parties = 


- under the various provisions of the leasing acts, particularly appli- i: - 


— cable to the resource sought to. be extracted and marketed. This is, 


- and. has been, common practice in the case of leases ‘upon privately- _ 


~ owned lands, and. Congress evidently intended to. permit the same 


| ~ practice in. connecti on with Government. Tea ahel de This eae ‘the ie 


“practice. of. the department prior to the decision of ‘September. ii, a 
-1981,-and was. clearly i in the public interest, contributing as it: did to eae 
the: ‘unhainpered development of needed minerals. ‘Such conclision 

_in this case also harmonizes with the. intent of Congress which, Pier 


oe addition to the act mentioned, passed on June 25, 1926 (44 Stat. 168) 5 _ : 


_ another act. designed to encourage the discovery. and development. of | 
| Potash deposits and is in furtherance of the purpose of the depart- 


ee “ment in raid these and. other lands in. AB ‘Potash reserve on. ‘ 
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* 437, 438), provides" 7 | 


Permits: or. leases for. other ‘materials —The granting: of a a or ae ae 3 
> for the’ development or production of oil ‘or gas will not preclude. other per- = 
mits or leases of the same land for the mining of other. miner als, under this — 


ot act, with suitable stipulations for such: joint operation, to the end that the fall ot os 


. development: of. the mineral’ resources may be: secured, nor will. it necessarily 
-. preclude the allowance ‘of: applicable entries, locations, or. selections’ of the 
~ lands. included therein: with a reservation of the: mineral deposits to the United = 

States. . a3 be : : 


~The: words & joint operation ” as desde in gata sdyilations, pees | 
et deiitly: mean concurrent operation and have. been SO: ‘regarded . and — 
_ construed since the said regulation was issued. | 


The. said decision. i is hereby vacated, and the ‘Commiiasionir’ s ‘deci- ; | : | 


sion is reversed. In the absence of any. obj ection other than the oil 
and gas lease. covering. a portion. of the land. aplies, for, a. oak : 
Prospecting: seas will: ‘be eae to Harris. Ce ore a errale ee * 





RIGHTS OF WAY FOR POWER PURPOSES—PAYMENT OF RENTALS— . 
PRIOR INSTRUCTIONS MODIFIED . : 
: “Instructions” 


-Teirenlar No. 1260] 


| Dararrucowz OF THE 5 Livin’ . = 
he | “ GEwERAL ‘Lanp Orrice, ac 
| Washington De ¢@,, October 16, (1981. 


| Ruarsrens, a Law 5, Oivirone: te eee ee 
‘Payments for use of Interior Depsrtiniont tana sedjuired’ by. cir- 7 nt 


-culars dated. January 6, 19138 (41 L. D. 454), and March 1, 1918 v4: 


— 41L, Dd: 582), ‘to be made’ to the Secretary of the Interior will here- 


after be made-to the register of the land office through which the filing nee 
~ Is: made, * as will also any- other rentals or compensation for like: per: Sg eae 


mit. the payment involves the allowance or extension of'a per-- 
mit: the amount will be held. unearned until notice is received of the 
| allowance or extension by the Secretary, otherwise the amounts will | 


8 be ‘applied currently. The moneys when earned ‘will take the title rhe a 
Doe. . 6240-Power Permits,” followed. by the date of the act... ie ee 


The circulars mentioned, and any other. instructions s inconsistent : 
ee herewith, are hereby: modified d. accordingly. . pee ee 
i Po, he THos:’ C Hania! ne Aa oe 3 
| Approved: ey » Acting Comméssioner. a 
| Jonn H. ne ee ee 
| Assistant # Scoretary. 
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_ Decided October. 19, 1981. 


| Rovaury—Worps AND PHRASES, | ae | 
‘The, term - royalty % ‘means a share of the product ‘o or. . profit reserved ‘by | an a 
_ owner for permiiting, another to use his property. Fil Ve, Roberts (284 
8. Ww. 246). : a | an ee | 


oe On. AND. Gas Lawps—Lmasii—Rovarry AND. Rewrars—Wonns- ‘AND: ‘Paasus, 


: ‘The phrase * rental paid for any one year to be credited against: the royalties = 
as they. accrue for that year an contained. in. sections 14: ‘and. lt of. the leas- _ 
ing act, may be. construed as. meaning | ss ‘credited against the Government's oo 

mt “share as it arises or grows for that year.” ee : 


- On AND. Gas ‘Lanps—Lease—Rovary, 


: The royalty to which the Government is entitled under an, oil. and gas lease 
is to be ascertained | as it arises each month or ‘part of month. within. ‘the 
year but settlement: therefor in money value may be ‘deferred until the 

3 fifteenth of the following calendar month. except. that ‘rental paid for one — 
lease | year shall not. be credited against royalty which arose in another 

a year, . : $s ae Ge’ i cane e 

Epwaps, ‘Assistant Seoretary: Stina hick ot Me Pd 7 

Oil and gas lease, Biotwinente® 019395; was: aigiidlted « as of pie 

24, 1920, to the Murvale Oil Company: for 1160 acres in ‘iT. 32 a 
R. 'O4 E, ,M. D. M., California. | 

On J ae 18, 1981, the Cottimissionet ef te Cone Land Office 

addressed a. letter to the register. at. Sacramento as follows: : 


The account with, oil. and. as: lease 019895. shows $292, 07 royalty ‘accrued : 


from. ‘August 1 to 28, 1980, for which payment does not appear to. have been 
--made. The annual. rental for $1160 paid for the year beginning August 24 
takes care of the. royalty. acerued. on and. since that, date: ea not | io the royalty : 


that accrued before: that. date. 


_ Demand payment and in due time make report, 


On: June 25, 1931, a letter from the secretary. of the ne com- a, 
ye ‘pany. was eeosiven4 in the General Land Office, in which it was stated. - 
that the demanded sum of $292. 0% was. being paid. p under Biotest, Pi en 
= _ was. further. stated— sae ee ‘ edt | 


We ‘respectfully submit. that sicovisions: oe the 1 eae: fully -Jasthey ‘ite. prac- 
oo tice which has heretofore prevailed. with. the acquiescence of the department, : 
that. is, of crediting on monthly. royalties paid. in anyone year, the annual | 
ental. also paid in that year, ‘The lease provides. that cash ‘royalty shall be 
due and payable on the 15th of each calendar month following the calendar ; 
-. month in which the production is had and that the annual: rental is:to be.cred-- 
ited on the royalty for the year for which rental has been paid. - It would appear 
that cash royalty. for production had during any. part of the month of August, 
1930, did not accrue until September 15th following and in that. situation. we 
are wholly justified in crediting the rental paid for the year beginning August 


24th, 1930, upon the royalty which did not become payable until the following — ie 


ae month. 
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_ Again, nothing 4 in. the: jease: appears to. , justity the: splitting of: sionthiy ‘royal- cr ae 


ee into. weekly estimated. obligations as. the: “present, recent ruling - requires. 


On the contrary, statements of. production. are made by. calendar month, not: = 


by weeks or days, and computations. of royalty. are based upon an average daily | 
- production for such calendar month. ‘The calendar. mouth. is obviously. the. 


-- ‘ Jeast divisible unit of royalty computations, ‘so that considered as a. ‘monthly. 


unit: production for the month, say. of August, 1930, is: as much a: part: of: the. 
year commencing August 24th, 1930; as of the year coments gag: Ast, 1980, Sane 


o or. on any other. day in that month; 


. 1922. 


“In view of. the provisions: of. the. ease: ad the ein ‘followed and. ‘ac 


te! gulescod in for many. years 7 we: respectfully. request ean the payment hereby oe 
a tendered be. refunded to. us: Be . : 


‘The. leasing act provides for’ “ the annual payment in. Cee of a 


. ‘rental of $1 per acre, the rental paid for any one year to be credited 
against’ the royalties as they accrue for that. year.” 7 a 
In section 2(c) of the lease under consideration. the lessee agrees, 7 


 & TE pay to the lessor in advance, beginning with the date of the - oe 


execution of this lease, a a rental of one dollar per acre per. annum 


3 during the continuance hereof, the rental so paid for. any one year eos 
to. be credited on the royalty oe that year. * * # “When paid in 


| 4 value, such royalties: shall be due and payable monthly on the 15th» 
. of each calendar month following the: calendar: month in which 
, produced.’ 7%. ae 


“It does not appear from the record that there iad bean any chaiige: ee 


see in practice. It is shown that in December, 1922, the Commissioner _ be ob 


denied an application by the secretary of the lessee company . for | | 


refund of the amount of royalty paid ‘in ‘excess of lawful ‘require- . 


‘ments for the years from July, 1921, to J bate 1922, and from J eas os 


1922, to July, 1923. He said— 7 


| The records. of this ‘office’ show that rental: ‘tor ‘the year ‘from a. ‘4921, MiG) es ee 
. July, 1922, was: paid July -30; 1921, and: deducted from the amount of royalty” 


- due. for the month of J une, 1922, paid August 4, 1922, and that rental for the | 


_ year from July, 1922, to July, 1928, was paid August 4, 1922, and deducted from _ 


the amount of pecbaD due for the month of August, 1922, paid Beptember. 5, 


= to the. Director. of the Geological Survey as follows: 


In: order that the correct amount of royalty may be charged against the rental 


a for the year ending: August 24, 1927, on oil and gas lease Sacramento 019395, ae 


Iti ds also shown. that i in: LN ovember; 1997, Ge Commissioner wrote : | a OP 


i “please have a supplemental. report submitted, showing the royalty, that -averued - oe 
tg from. August 1-23, 1927. ae Se : 


The record shows that. a similar letter for the year 1930. was s written eee 


F ebruary 9, 1980. eo ee : 
~ “Acerue » means ic arise Or spring as. a: growth « or result; ie ae 
in due course; to grow; to oceur ; to increase ; to Ceuements: to come by | 

18607—82—vot, 53 —-33 | 
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. . way of ai increase ; to. grow or. to be added to; to be. added « as s increase, = 
: profit or damage; especially as the proditce of: money lent. eae 


‘In the past tense “ accrued i is used 3 m the : sense e of due, and payable; ; . 


| vested. and existed. 


In the. participial form “ accruing ” “means 5 resulting: arising; : 


oe augmenting ; ; become: due and payable ; inchoate, in process of matur- 


ing; that which: will:or may, at a future time, ripen into a vested — 


rey, an | available demand or an cone cause sof action Le ©. J a 


Be: ord “ royale” is 7 aabeea: as “a hare. of the predict or 


: ane reserved by. the owner for eciaittie another to use the | 
property.” * Webster’s New International erase) Hill v. Roberts Bt a 
(Texas) - (284 S. W. 246). | 35 


The language of the statute. fen February 25, 1920, sec. 11), ° « the 
rental paid for any one year to be credited against ‘the royalties as 
they accrue for that year,” may be construed as meaning ‘cr edited 
against the Government's share as it arises or grows for that year, 

. It is clear that such was the constr uction, given. by the department 
in prescribing, “ the. rental s so paid for any one year to be credited on 


the royalty for that year.” The Government’s share i is ascertained as 


it arises each month or part of month within the year but. settlement 
therefor in money value may be deferred until the 15th of the follow- 
ing calendar month, on condition that rental paid for one year shall 
not be credited against royalty which arose in another Jeet, | 


_ The Commissioner’ s vuling is sustained. 
| ae ee | | Apirmed 


| DELEGATION OF AUTHORITY. TO APPROVE SALES oF LANDS on 


SAN CARLOS RECLAMATION PROJECT © 


a “Opinion, October 20, ‘1981 


: ‘Acin'ts—DartioarroN OF /Muntsrienra’ “Durms. 


The general rule that an agent in whom. is. sopseaies trust, or sonndaties: or a 
-. who is ‘required to exercise: discretion or -judgment,: is not authorized to. 
-- entrust the performance of his duties to another. without the: consent of 


his principal, is subject to. the exception that he may delegate to. another - 


7 | the execution of acts that are solely clerical, mechanical, or ministerial — | 
in their nature after ae has exercised his ‘diseretion. and determined. the. 
~ propriety of the act. | | 


- - Seoumrany oF THE Inrerton—AquNTs. 


In carrying out the laws of Congress elating ae his cep ene ane: Metre, : 


tary of the Interior is the jcacreamleteeabes ae and the ordinary tules _ 


of fagency apply boreetauly to- ‘Aim. 
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: ‘Sucnwrary OF THE ‘INTaRIOR—Dutmgarton: OF ‘Aurgonrry—San Cantos Reotama: - 
“TION: ‘ProgECT—APPRAISAL—PURCHASH PRICE. . Pe: 


"The duty. -imposed upon the Secretary of the Interior i section: 4 of the. set - : a 
. of June 7, 1924, _to approve:..the appraisal and purchase: price of. any. tract Ss 


a oe land. on: the San: Carlos reclamation project: sold prior. to. the time when 7 

--.* more. than one-half of the construction | ‘charge remains unpaid, can not 
ms ~ be delegated ‘to another, ‘but that’ officer may delegate’ to a subordinate. a 
mere ministerial or acide act involved in doce 2 apptoval: of the. sale: * - 


. ’ Finser, Solicitor: | oe ogee a ate Raia | 
Upon. a recommendation of a Conn Gener of Indian “Aftaite 2 


| you [Secretary of the Interior] have requested my opinion relative : - 
to the wight. of the. Secretary of the Interior to delegate. to a sub-._ ae 
ordinate. i in the field: certain action required under section 4 of the te 


- act of June %, 1924 (43 ‘Stat. 475, oe ‘For convenience the law : 
In question i is quoted as. follows: oo - on a | c 


That: no. part of the sum’ provided. tor. hérein: ‘shall. he: expended io ‘eon: 
struction on account. of any Jands in. private ownership. until an appropriate . 


Tepayment contract in accordance with the terms of this Act and, in. form | 


approved by. ‘the Secretary ‘of the Interior, shall have been properly executed | 
by a district organized | under State law, embracing. the lands in public: or 
private ownership irrigable: under the. project, ‘and the execution. thereof shall 
_ have been confirmed | by. ‘decree. of. a. court. of. competent. jurisdiction, which: 
contract, among: other: things, shall. contain an appraisal approved by. the Sec- 
retary of the Interior, showing the present actual bona fide value of all such 
irrigable lands fixed ‘without. reference to the proposed construction | of said 
- San Carlos Dam, and shall provide that. until one-half the construction charges 
against said lands: ‘shall. have been. fully paid, no. sale of. any. such lands. ‘shall. 
be .valid unless and. until the. purchase: price involved in’ such sale is approved 
BY the. Secretary of the Interior, and shall. also: provide that upon proof of 
fraudulent representation as to the true: consideration involved in any such : 


‘gale, the. Secretary of the Interior is authorized to. cancel | the water’ right | | 
attaching. to the land involved in such: fraudulent sale; and all. public lands 


frrigable under the project shall be entered subject to the: ‘conditions. of this é 
“section which shall be applied thereto. Sc oy eee ee et 


‘The question: requiring decision. ee Sndlae laws. cet TG 


4 swith: the Kittitas project in the State. of Washington under. con-— a 
_struction: by the Bureau: of | Reclamation, ' pursuant : to. the act. of — 


June 17, 1902: (32. Stat. 388), the Vale, Owyhee and Baker projects : 


in Oregon, and the Sun: River project in Montana. 


The act of June 7, 1924, supra, appropriated $5, 500; 000. dae the a 
construction: of . Coolidge Dam. in. the canyon of the Gila River near oe 
San Carlos, Arizona. .One of the provisions of the act required 
_ an appraisal of. all. land to be: irrigated. from the water stored and 

_ . that’“ until one-half the construction charges: against said land have 


- been fully paid; no: sale of: any such lands shall be valid unless and — 
~ santil the purchase: price: ‘involved. in, such: sale. is. s- approved Pye the | 
: Bocrotitry: of the » Interior.” oe ee ee 7 : ae 
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An Ge of the field, Office of the Chivas se Indian ee 
_ Affairs, has. recommended that the chief clerk:and special disbursing oe 
agent on the San Carlos. project be. given authority to approve the 
_ purchase’ price involved in the land sales made on the project, and — 

en ; the question. arises whether the Secretary of the. Interior can delegate’ “7 
-.-- the.authority given to him by Congress, to a ‘subordinate Jving | in Lge 
a _the vicinity of the land.. - 7 
: ; elie or who is required to exercise discretion or judgment 
, may not. entrust: the. performance of his. duties to another without — 
the consent of his principal, and since nearly all acts | of agency ‘ied 


~~ The general rule i 1s, ‘hat an ‘agent i in whom 3 is. s imposed aie or Be | 


involve discretion, the one clothed with authority to act for a prin- | 


cipal must ordinarily perform the act himself and can not. without 


“4 the principal’s consent, delegate it to another; or as is frequently | 
.- stated, an agent can ee delegate. powers ene for. the exercise © 


of) discretion, skill or judgment, or to do acts that are not merely 


clerical, mechanital or ministerial i in their nature. It has been held 


that. an agent appointed. to. lease. or sell. real. estate. can. not. delegate 7 


such authority. Where an agent is. employed to do acts which do 


‘not call for the exercise. of judgment or discretion or ‘where he has 


exercised his discretion and determined upon the ‘propriety of ‘the’ 


act, he. may. delegate. to a, subagent. the execution of the merely me- 


chanical, clerical or ministerial acts: involving. no- > judgment or 


ie Sue oe 
In: carrying. out ihe law of Cones the. Beestaxy of the Interior 


is the administrative agent, and the ordinary rules of agency apply 
forcefully to him. The. relation of an agent to his’ principal: is 


ordinarily that of a fiduciary, and as such it is his duty in. all 


dealings concerning or affecting the subject matter to act with the 


utmost good faith and loyalty for the furtherance and | advancement 
* ot the interest of his principal. | 


- Where authority has been. delegated by Goueae es the head ofa 
Be vinnie or to some assistant, the. courts and the Comptroller — : 
- General have held strictly to the necessity: of direct authority being 
exercised by the officer who receives the. grant.. H ajdamacha. v. 


| Karnuth (23 Fed. ae 956, 958) 5 Midland ou Company ve ee ee 


(179 Fed. 74; 76). 


pe es ae There is a line of cases < regarding the ee sad: dibhines: = 
: of employees which hold in effect, that the power to appoint and... 7 
: remove being discretionary i in character; such authority being vested 
. . in the head of a department, it can: abt be delegated (26 Comp. 
Dec. 444); Burnap v. United States (252 U.S. (512); 4 Comp. Gen, 
675. fin the case of Low Kwai. v. Backus (229 Fed. 481), it is a 
“said that where the statute provides that if the Secretary of Com- - 


“merce and. Labor i is satisfied that an alien 1 1S subject to ie 7 | 
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: ae shalt cause ‘ak ‘alien to be taken: into custody, re held: that. oe 7 
under the statute it is the Secretary who must. be. satiahed that the 


alien is subject. to deportation, and where the Secretary apparently | - 


was not satisfied of such fact, he had no authority to authorize the : | - “ _ 
7 Commissioner of Immigration to satisfy himself on this point And Sone" 


_. thus decide the question committed by Congress to. the Secretary, ~ 7 Aa 


- 7 Harris v. San Diego Flume Company (25 Pac. 758). - 7 ee ee 
On March 18, 1928, the Assistant Secretary had inder considera Pkt Besa 


7 , ~ tion the authority vested: in the Secretary: of the Interior pursuant 4 _ ee 
to section.4 of the act i of March 15, 1894 ice Stat. 286, pees This act eee te 


provides— : 1 ae a 7 | Le 
¥ | Seo. 4. * * ‘the (Comvninetaner of Indian Affairs j is ‘authorized to ‘adver ee ante 
tise in the spring of each year for bids, ‘and enter into contracts, subject to. the | | 
approval ‘of the Secretary of. the Interior, for goods. and. supDites: for the. Indian acre 


- Service required for the ensuing fiscal year’ | ae 


‘The Assistant Secretary decided: ‘that: ‘the es ised in a : 


statute did not appear. to be susceptible: of | the: construction that 


such’ approval by the Secretary or an officer authorized to act in. 
his. stead can be waived or delegated to another, and: that advance 
authority to enter: into contracts under the law would not’ meet 
its requirement. It was also decided that to give validity to such 
contract it must be approved by the Secretary or an officer designated 
by him under authority of law to perform such duty. The auty thus - 
. imposed can not be otherwise delegated’ (4 Comp: Gen. 67 5). ; 
It is my opinion that the Secretary of the Interior can: not Aetegate ob 
to anyone the approval of the. purchasé price, involved ina sale of 
land on the San. Carlos. ae Arizona, as provided in the act of x 
June 7, 1924, Supra. | a ae 
‘There are some decided. cases that point’ to a. acthiod of simplifying 


— the action to be taken under the act. The difficulty encountered in 
: administr ation. is no reason. for evading the law. It must.be con-° 


~ cluded. that. some delay. will occur in. milan a report. and trans- 


mitting it to the . of the Interior, but. oe action ae : 


should be expected. oa 
In the case reported i in 119 Coinp: ne 628, it is aid that the hand 3 


of a department. may, in writing, adthories. advertisement ‘in gen- — 


eral terms and. at the same time direct some subordinate official to 

select the medium for. the same (13. Comp. Dec, 446; 18 Comp. Dec. gees 
881; 2 Comp. Gen. 459). The case in 19 Comp. Dec. 628, had 
| under consideration. Sec. 3828, Revised Statutes, which is the act 


_ . ot J une 15, 1870: (16 Stat. 308). This statute inhibited. the publica- . . | 
tion of any advertisement or notice in any newspaper whatever ex- coe 


cept in pursuance of a written authority: for such: publication. from: or 


. ‘the head: of such. department. The decisions: ‘under this. statute: in-.- a ve 


ce : dicate that. if me action. she a oy the: statute relative to the San oe : , <_ 7 : 
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| Carlos project can. be duced to sgeatanical: ee or. ene 7 
~ acts by a. field. officer, there can be no legal objection to his designa- - 2 ae 
- . tion to. perform such acts. :In the law first quoted, the important -— ‘ 
grant of power by. Congress to the Secretary is the approval, of the | 
_ purchase: price involved in the sale of land ou the project. prior to. 7 
the time when more than. one-half of ‘the construction charge ree. 
Inains unpaid. Tf a plan can be devised. whereby the Secretary. of — 


the Interior can exercise, his judgment and discretion in a. general 


way, and fix a. maximum price for Jands of similar quality, it is be- gee 


heved ‘that approval, could. be given by the field employee to all sales a 


of land made at. a es equal oy or less than the. maximum ee 
designated. _ | ie: | 


-On the: San. ‘Cables project ‘the. inde ptior. to ‘cultivation and 


" dayprovement: were: similar in. character and quality... The cost. ofa. 
- Government water right’ (the ‘construction charge) will be equal for 
each. acre,: so it. might be: assumed. that a maximum price could be ae 
_ fixed on appropriate appraisal duly approved by. the Secretary of | 
_ the Interior. Authority could then be. delegated toa field agent to. 
approve all. sales where the consideration for the. transfer did not eS, 
* exceed the price fixed in such approved appraisal. ; : . 
- The judgment and . discretion reposed in the: Sosiary of the a 
Interior by the.act. of. Congress must be exercised by him, but he c= 
Can. delegate to another the. ministerial or clerical. act involved 1 in 


7 epprerse the sale of the land. 


p Approved Gh. se. ads 
Jos. M. Deon 2 o a Se 
| First Assistant Seoretary. 





— 5 COAL LANDS—ACTION UPON PROOF—RULE 7 OF CIRCULAR NO. 276, | 


AMENDED © 
" Ixsmucrions 
" (Cmreular No. 1261] 


| Dupanrmsxr OF THE Temenibe | te 
Gayman Lanp © Orne; He oe 
| Washington, dD. Oy October 28, 1981, 


- Roots, Tec Sarma cae Orricks : 


ee Rule 7 of the: circular: of April 24, 1907 an D. 68. (682), amended : <— : 
| ‘October 30, 1918, Circular No. 278 (48 L. Dd. A), 3 is hereby amended es 
SO.as. to read— er ees i 


When. copy of notice. is  retumed with: endorsement not. : protesting. the validity’ 


2 of ins entry, the prep leer. sae act. upon the merits of the pisoh as submitted. : ae 


ce " DECISIONS. or THE DEPARTMENT OF THE INTERIOR | oe — «619 — 


“When. ‘returned notes — chief of field. division. or other’ officer: protedts: the as 


i -valiaity of the ‘entry; the register will nevertheless ‘promptly - examine the. ake ee 


: -- proof and if found defective on its face take action thereon. At the ‘Same: time » 
+ he advises the claimant of the adverse. action. taken he will inform, him. that — 
ae the chief of. field division ie other officer), has requested, that final ates - 


ce if the defect. 18, not. cured, or. an ‘appeal filed, within | the time. ‘allowed: the. ; 
be proof will be rejected and the case ‘closed ;° and that. if the defect. is: cured 


: further action must’ await the report of the chief of field: division. “Where the . vas 


proof is sufficient on its face the register will forward all: papers to this office : oe 
without action -and advise ; entryman that: action ‘is being: withheld pending ~~ 


cae” field. investigation, : using Form :4-190. | ~The chief. of field ‘division is to be er 


advised of-all action: taken: by. the: register ‘and by the-claimant.and: furnished 
- with copy of the proof submitted, together with copy of. requirements by. the - 


: register and. of any additional showing. made by the entryman. 


~~ In. mineral applications for. patent, aif. the- proof i is. found: es 
“certificate should’ issue even though a protest may have been filed. 
- but the claimant should be advised that ‘patent ‘willbe withheld-by 


‘the. General Land Office pending | a report, by: the chief of field division me ea 


7 ue the bona fides of the claim. 
| 7 meter - Taos. c “Haven, co 
© Aoting Commissioner. ee 
Approved: | Poe 
aa Jo OHN, i. Epwaps, | ie 
Bane ae “Assistant Seoretary,. 


‘SARAH MALEWIND, ALIAS TATEBDOKA 
| Devided Nowember 1 1981 


“spans — Waits —Fuavp—Ruopmine—Sraromes « oF. JLanarrarton—Snomprany oF 
“THE INTERIOR. oe af 


“The limitation in ‘ection 2 of. the act of reba, 14; 1913, oredluding ‘the 


— Secretary: of the Interior from reopening after. the. expiration’. of one year oo Eas 


= pe - i after the death. of an Indian: testator a case in which he had. approved a: will 
| os. Imade by such: Indian, relates. ‘exclusively. to: fraud, and. does . not. prevent - 
him from reopening a case on other grounds such. as. failure of the examiner © 
. | to. conduet Properly: ‘the. Hearing or to correct an error independent of ; 
ae the fraud. aaa: as | | | 


| Exprans—Wars—Fravo—Reopmnte—lvipsxon—Sraronss or - Linerrarion, 


Where an “Indian will case. ‘is reopened after the limitation in ‘section. 2 ie : 
_ the act of February’ 14, 1918, has run, the ‘testimony ‘Taust ‘be considered ‘ 


‘in ‘connection with: the: record. made. up at the original. hearing, and ‘evi- 


_ dence: introduced, havitie oe its: leet to: prove: fr aud pers Se, is aenmistvle Ae | 


and must: be. eliminated. | 


_Inptans— Warts —Davisnes—Wannssns ~Evimenos—Ruantno, a ee 
Failure. ofa. devisee and ‘ofa: devisee’ S. witnesses, on. ‘the advice of attomey). 


- to ‘appear and. testify ati a | rehearing: in an Indian will. ase,’ is not to: be one: 
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taken. as. any kind of. admission, nor’ does it affect the fair presumption 


that by testifying the beneficiary under the will might J have strengthened ee pee 


his: case. 


UNpvz INFLUENCE —Faao—Wrs—Evipence. | : 
As a general. rule undue influence and fraud, as. ‘applied to wills, are pr racti-. . 


» eally: synonymous. terms, and the evidence designed to show the former ~ | 


differs but slightly, if at all, from the proof required to aE the latter. - 


a Unpvm InFLUENcn—Witts—Evipsnoa—Woups AND PHRASES. 


Proof of. undue: influence: necessary to. destroy the’ validity of a will, ee 
~ establish | a: fraudulent influence controlling’ the mind of the testator so as. 


to induce him to-make a will which he would not have. otherwise. made, ee 


but the. mere. influence” of” “affection, attachment, or. “gratitude will” not. 
>). suffice, ee tah ee Sie ae Be, Fiat sae a 
. “Witrs—Unpun IneLuaca—Fravp—Evipance: 


~ Where the question of mental competency: of | a- testator is not. raised, the 
facet that the will, on. its face, is one that could very reasonably be ex- 


-- pected. ‘to have been made by a person. mentally competent and under 


such circumstances. as surrounded the testator. at the time the instrument 
was executed, is a strong factor to be considered § in connection with any 
charge. of fraud or undue influence. oe 

First Assistant Secretary 1 Dizon to the Commissioner of Indian 

Affairs: 4 | 
You [Commissioner of: india Affairs], are. ae ‘that the | 
records submitted in the matter of the estate of Sarah Malewind 
or Sarah Tatebdoka, deceased member and allottee of the Yankton 

Sioux Tribe of Indians in South Dakota, including testimony taken 

at rehearings recently held, has received mature consideration. 

-. The allottee died in May, 1928, having executed a will i in April of 
“that year, leaving the bulk of her estate to Julia. J andron. <A hear- 
Ing was had on the will in 1924 and. the ‘will was approved by the 

| department. in 1995. ‘Thereafter, the matter was reconsidered and. . 

-_ passed. upon several times, particularly in regard to a petition to = 

Teopen. and remand the. case. to the- field for further . hearing, the 
department. adhering ° to its former action. ‘The petition was filed — 
by Joseph Nimrod, a beneficiary under the will, and Adam Hero, 

claiming to be next of kin, and heirs at law of. Sarah Malewind or — 

Sarah Tatebdoka. Their allegation was that the ‘proceedings. lead- | 


a ing up to the approval of the will were irregular under the regula- cae 


tions of the department, with the result that. the will was submitted ; | 
by the examiner of inheritance on an incomplete record. ‘ 
In the meantime suit was instituted in the courts of the District 


2 “of Columbia. by those claiming to be heirs at law, and seeking to. pre- 7 ae 


vent the Secretary of the Interior from distributing the estate in 


accordance with the terms of the approved will. The case was a 


ee — taken to the District Court: of ee Nimrod ved andron bak 
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The act: of February 14, 1913: (387 Stat. 6 8), ee ale tew: to. the. ; . fo 
disposition. by. Indians of. tigi property by. will in section 2. thereof 


authorizes the Secretary. c of the. Interior to. reopen. cases: og FapEroes 
- wills, as follows: aan | , 


elites om te That the deerstary: of the Tatertor: may approve. or ridigapprové the a ie PO 
e will: either. before. or after the death: of: the testator; and: in case where a Wille 2 
has been: approved: and it is. subsequently. discovered. that there has been fraud. 

in connection: with the execution or procurement | of the will tlie Secretary of eS 


| the Interior is “hereby. authorized. within one year ‘after ‘the death of thé. 


testator to cancel the approval of the will, and the property of the testator - i os 
shall: thereupon: descend. or: be distributed | in| accordance With: the laws of the aye 


State wherein: the property: is: located... 


It was’ ‘contended, in ‘behalt of hs. i appellee t in the oe case, ae 


inde this provision. the Secretary i is without ‘authority to cancel his: °°: 
approval: ofa will’ for. any reason except. for fraud and: then only ee 
within ome year after’ the. death of the testator. “However, incon:: 


struing that’ a the Court of Bg gered took: oe following : | - 
Poon (p. 616): ; | 


“ [he limitation in the. ‘statute relates exclusively to fraud, and, beni a sta 
ute of limitations, it should be. strictly construed, and under no circumstances 
should: its: scope be enlarged beyond: the’ strict: limitation‘ of: the language em- 
‘ployed. | ’ The object: of: the. rehearing sought In. the: ‘present: case is not based 
upon fraud. It: is. based. upon the failure. of the. examiner to properly . conduct 


the hearing in the manner, required by the statute and by. the regulations. ? bee 


is alleged. that. it was through this. error. of the examiner, which did not. ap- 
pear: in the record, that the: ‘Secretary was mistakenly. led into the approval of. 
the will. . “The object. of. the: rehearing, therefore, is not based upon. any aver- 
' ment. of. fraud, but solely upon: the” question | of: whether or not,.after the’ mis: 


take of. the examiner is corrected and further testimony taken. the. approval eo 


entered by the Secretary. shall stand or fail. 2. . 
cod “It is to’ correct this error, independent of any ‘question of. ‘fraud, i. 


| ‘that it. is sought to reopen: ‘the case and bring to the attention of the Com- a 
- missioner. and’ the Secretary a full and complete. record upon which it may be: a 
_ determined whether. the will: should. be approved : ‘or: disapproved. » 


Tt will be: observed, from the statute and the. regulations, ‘that. ‘the Gserctary- , 


oe ig. given wide jurisdiction in the control and. management of. these - restricted | ; 


Indian estates. We think there can be no. 0 doubt of the power of the. Secretary ieee 
to grant a rehearing’ in this cage. * * .* His action was based upon a 


_ record not prepared in- conformity. with: his Se aa and: hence: ‘not. form: 
ing. a proper basis: for a decision. 7 ; | 


We are therefore of. the ‘opinion ‘that, inasmuch - as. fraud. | is. not. the bis i Hage te 
upon which the reopening of the case is, sought, it is clearly Within. the juris. > i 

diction of the Secretary to set’ aside his order of approval and remand the CAS@r a? Se 
for the’ taking Of ° further testimony in: order ‘that’ he’ may: shave before. ‘him’ ‘a fe 8 Re ae 


7 complete record: upon. which’ to base his: final decision. : 


In other words, the court, while holding that tia limitation i in ‘sec- " Ye 


- 4 tion 2 of the act of February 14, 1913; as to the time within which the © 


‘ Secretary may: cancel the approval ‘of an Indian’s will relates’ ex- Se 


o oe a to fraud, and beitig’ a statute of limitation must. be strictly at . a 


822 _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 7 [Vor 


Bie cote nevertheless was of opinion that, considering the Secre- be 
> tary’s jurisdiction over Indian restricted estates, and in view of the — 


7 regulations, he has authority: to set aside the approval of a will on 


grounds other than fraud: and to grant a cheers: more > than. one 
ae year. after the testator’s death. Bee eda % 

ot Tt being made to appear that the e examiner of aihettances prior to a te: 
Ge odh t itie submission of the will of Sarah Malewind or Sarah Tatebdoka 


had failed to take further testimony apparently. available at the e 


original hearing, because he was already convinced that the will a 
_ »- ought to be disapproved, and the action thereon by the department a 
-. being for this reason regarded as having been taken upon an incom- _ 
plete record, it was concluded upon reconsideration to remand the | 
_. ease for the taking of further testimony on the ground of the alleged 
irregularity. ‘Thereupon appropriate instructions were given the — 


examiner of inheritance, among other things, that notices should 
be mailed to all interested parties, including the attorneys represent: 
ing the claimants, Nimrod and Hero, as well as the attorneys for 
Julia Jandron, the principal beneficiary under the. approved will. 


- He was further instructed.to consider the decision approving the will | 


in. order to familiarize himself with the reasons for. such. approval. 
The examiner’s attention was also called to the letter of:a Dr. Keeling 
- who attended the deceased allottee during: her last illness, and he 
was directed to take the doctor’ s testimony, which was not done at the 
original hearing. A hearing was held accordingly. It also. appears 
that a. supplemental rehearing. was-subsequently directed to be held 
_ for the purpose of procuring the: testimony of one Hugh M. Jones; 


> pased upon the contents of two letters he had written with reference 


to the. case. The testimony of Jones ‘and others was accordingly | 
taken, appropriate 1 notices having previously been. given to all inter- 
ested. parties. The record of:the. supplemental rehearing was not Fe: 
: ceived 3 in the department until about the first of April, 1931. ; 


The record. shows that J ulia J andron, on the advice of her attor: fe i 


| ~ neys, did not appear and testify at either of the rehearings. “This, 
| however, it may be said, did not relieve the examiner of the duty, 


ma : acting for. the Government in its capacity of guardian for the estates _ 
. of deceased allottees, of endeavoring to procure her testimony.and 


~ that of her former witnesses in any proper manner that. object might | 


| : be accomplished. “Also the fact that she failed to appear at the re- | | 
- hearings, under the. circumstances, is not to be taken as. any kind of 


a admission on her part, nor does it. affect: the fair presumption that. et. 7 
oy by testifying she might have strengthened | her case. No particular 


protests have. been lodged against the other beneficiaries under the A 
will of Sarah. Malewind, the objection against approval of the will — 


: % being. chiefly directed against Julia. d andron as specu ee 


| 58) _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR _ 523 


Tt re be Borner In mind, as previously indicated herein, that this = 


os ee was not reopened for ie purpose of obtaining further evidence. 


of fraud in connection with the execution of the will in question, but 


= solely on the ground of an alleged irregularity . of procedure. Any bg ae | 


such’ purpose. is clearly forestalled by the statute which limits the 


a power of the Secretary to reopen the case of an approved will to one 


is year. after the death of the testator. As stated by the court, the J 


-- object of the rehearing sought was not based on fraud but on the — . 
failure of the examiner to properly conduct. the hearing i in the man- * 

_ ner required by the regulations, the complaint being as stated, that 

_ this resulted in the submission by him of an incomplete on It ooh 


: follows, therefore, that testimony introduced at the hearings, having - | 


- for its object to prove fraud per se, on the part of Julia Jandron or 


other. beneficiaries, was inadmissible and. properly. ought | to be: elimi- ea 

nated from eonaidenation:: os | 

| Furthermore, the taatimoriy sffered at ne rohaanuiee sist be con- 
sidered in connection with the record made up at the original hearing, 
and the question thus directly arises as to what testimony introduced 
at such rehearings ought to be: considered and what pee to a 

excluded in view of the statute. . 

In order to. determine whist material | dicundaoal if any exists 
between fraud and undue influence. as particularly alleged: against’ _ 
Julia Jandron it will be. helpful: to consider the decisions of the 
courts which lay down well established ‘principles on the subject. - 
_ Among many other cases’ are 2 the following: ee the courts. have 
held—.- a age ; , 

~ Undue: influence is. a species of fraud. Piokler ve Wise (132 | 
_ N. W. 815,817). ea | 3 

‘Undue influence i is 5 either - a species of: aad: or a ‘kind of om 


In either case it ‘comes: in for the same consideration. as: fraud in. 


“a general. H eath. ve Capital pe ce Banke & Trust t Company (64 A. “ 
1127). 


takes of the nature. of fraud; or imports at least a constructive fraud. . 
on testator. “Whiteomb Vv. “Whiteomb: (91 N. E. 210). ee 
‘Undue influence: isa. species of fraud and: in: rebels ‘toe is an 


The. Tress of the execution of a ie by indus: influence Bae 


a anlaw eal coercion which destroys the free agency of-a testator, and es a 


-.. substitutes for his free and disposing mind some will other than his Se 


| own, In re Campbell's Will (186 N. Y. S. 1086, 1104). eee 23 
‘Undue influence is unlawful “ coercion,” which. isan “artificial ae 


- state, whereby the testator is deprived of a free will by fraud or — eee 


Sgny other unlawful means. in re Van ae wilt — ‘Y.z SS ts | ae : 


* 185, 492). 
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tee Undue influence,” to destroy the validity of a will, must be a eS 

es Fone alene influence controlling the mind of the testator, soas to 
induce him to make a will which he would not have otherwise made; 
a substitution of the mind of the person exercising the influence for te 


the mind of the testator. Jn re Mueller’s Will (86. S.-E. 719). : — 
. Undue influence, invalidating a will, being | a species of fraud, and | 


| @agorine coercion, compulsion, and. overreaching of a vicious aad: ta 


must be proved precisely: or: inferentially by irresistable inferences, 


as the law never infers crime or delict when any other construction is a 


- pose In ve Schmidt's Will. (189 N.Y. S. 464, 484). : 
_“ Fraud.”: and “undue influence ” ‘are not: strictly are synony- | 


; ‘mous, though. undue influence has been: classified as either a. species. _ 


of fraud or a kind of duress, and in either instance is treated. as fraud 7 
In general. Peacock v. DuBois (105 So. 321; 822). ee he 
Mere opportunity. to exercise undue influence ora dpoution 0 
| exercise itis ‘insufficient to establish it. Mere suggestion, ‘advice, or 
opportunity is insufficient. to. establish undue influence, alee it 
appears that. the will of. the testator was rendered subservient to.the 
will. of the: person exercising the: influence. lars ve Wiegold 

| (ate N. W. 122, 123).° | : 

“Mere general. influence, not brought +t oe bear: on rahe ne 
act, is not undue influence; but, in order to constitute undue. influ- 
ence, it must.be used: directly to procure the will, and must amount to 

coercion, destroying the free agency of the testator: Mere suspicion 

that undue influence was brought to bear is not sufficient to justify. 

_ the setting aside of the will. Gleason v. Jones (192 Pac. 208, 207). 

Kind treatment and even reasonable solicitation do not constitute 

“undue influence.” Jn re Sturtevant’s Estate (180 Pac. 595, 597). | 
The “undue influence ” which is objectionable in the eye of the.- | 


law and justifies setting aside a gift must be tantamount to force or — 


fear; the influence of affection, attachment or. gratitude not. being ao 


sufficient to avoid the gift. Barron. v. Reardon (118 A. 283, 285). | 
Mere general influence, by a beneficiary in the affairs a life < or - 


. . method of living at.the time of the execution of a will by a testator — _ 
is not “ undue influence” in the: contemplation. of Rev. cs 1921 2 


- Sec. 7488. Hale v. Smith (237 Pac. 214, 216). 


| The foregoing. shows that as a general rule: re cahuencs. and os 
ae fraud are equivalent. as applied to: wills. The terms are practically 
synonymous, so that. evidence. designed to show undue infiuence dif- 


ae fers but slightly, if at all, from: the: pice ee to support an _ 


allegation: of fraud: 


» As this case was reoperiad. ally for the: purpose of ne ak : a i 
: alleged jrregulacity, the results of the oe must, be: ais — 
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: accordingly. In other words, ‘as, previously stated herein, testimony — aes ae 
_ bearing on the question of fraud must be eliminated as being inad-- 


| _missible, and consideration given only to such testimony as relates to. 7 
- matters other than fraud. The testimony taken at the rehearings 


> 6" was. largely but not: wholly directed to:the undue influence alleged to >. 


have been exerted by Julia Jandron over: Sarah Malewind in order © 
to induce the latter to execute a will.in the former’s favor. Practi: > 
cally no attempt was made.to show to what extent, if any, the claim 
of protestants against the will may have been’ injuriously affected. by 
failure to take the. alleged available evidence at the time the original Sa 

hearing. was closed by the examiner of inheritance, nor in what 

Inanner, if any, material witnesses were. sad depraved: of an a 


: opportunity to testify at that hearing. - 
- During the long period that has. clapoed: since the ait of. Sarah: | 
Malewind was.made in 1923, and its approval by the department.in 


1925, many features have been injected into the controversy ; they are | 
more or less irrelevant. and immaterial but nevertheless having a 


tendency to lead away from the main issue and real merits of the — 


case. In order, therefore, to get back to the. real situation it is worth — i 


while to restate briefly some of the principal 4 facts and. circumstances 
- connected with the execution of the will. » Wwe 2M oe 
The nearest. relatives of Sarah Malewind’ were. en ay cousins, | 


to whom: her estate. would have descended j in the. absence of. a will, | 


and one of whom, J oseph N imrod, is a. beneficiary thereunder. . ‘First, 
she bequeathed to Julia J andron, 60. acres of her original allotment 
and 80 acres of her. deceased husband’s allotment; second, to Joseph 
Nimrod, a first cousin, 20 acres of her. individual allounent: third, to. 
the Yankton. Presbyterian Church of. Greenwood, “South Dakota, a 
19.60 acres of her individual allotment ; fourth, after providing for , 
funeral expenses and the erection of a "jonument. at. her grave, she 
bequeathed all: of her money on deposit. with the. superintendent of 


the Yankton Agency, ul the following . persons: and In the meee : . 


7 proportions: veh | 7 a _ 
~ Julia a nica SERRE sevén-ninths. 2 
. Joseph. Nimrod_---~------------_--- Lane eee -ONe-Dinth,: 
- Yankton Presbyterian Church. of Greenwood____--__ one-ninth.. 


. She also bequeathed to. these three. beneficiaries, i In the: same propor: 


7 tions, all of her inherited interests ;.fifth, to J ulia J andron all of her. nie 


_ personal property not mentioned have. 


No particular issue is involved as to the imental nie. ‘of : : ee 
7 Sarah Malewind to make a. will. It. appears. that she was ill some. 


: 7? four. or. five months” prior. to. her death—her illness at first: being eae os 
ra . aeons and later an: abscess developed that finally: caused het <a 
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death: On its face the will is one that could 4 very. reuconable be 


expected to have been made by a person mentally. competent, and - 
under such. circumstances as surrounded Sarah Malewind at the time — 

_ the instrument was executed. As stated, her nearest relatives or the 
- hext of kin were two first ‘cousins, one of whom i is provided for in 


the: will, and. neither of whom, as en appears, particularly. cared for 


her: In an affidavit executed on the same date as the will, she gave — 
= her. reasons - for disposing of her’ ‘property in the manner she did, 

saying among other things, that she had made her home with J lia 
_ Jandron who had taken good care of her. She was a member of the 
Presbyterian Church, and prior to the time the will was made, ex-- 
' pressed the desire to leave the church some of her property. "The 


testimony of Dr. Keeling, taken at the rehearings, but. confirms the 


statements in his letter, to the consideration of which objection. had 
previously been made. ~The same is true of the testimony of Hugh 
_M. Jones, though. testimony was at the same time introduced in an 
endeavor to show that his reputation for truth and veracity was not 
good. The main testimony relied upon at the original hearing, from 
which it would be. possible to infer undue influence and fraud on the 
part of Julia Jandron, were the statements by a number of witnesses | 
that efforts were made by her to keep Sarah Malewind apart from her 
relatives and friends, which was assumed by the witnesses to mean — 
that Julia J andron was endeavoring to. prevent any interference with 
her plans. Various. explanations were given as to Julia Jandron’s 
seeming: unwillingness to permit the»relatives: and. friends of Sarah . 
Malewind. to see and talk to her, among others, that the latter was: 
very ill and that it was necessary for her physician and the persons 

taking care of her, to see that she be kept as: quiet as possible. In 
any event, the testimony taken and offered at the repens throws 
no new light on this important phase of the case. | 


The testimony taken at the rehearings held in this case can WE = 

| fairly be regarded as other than merely’ cumulative of that already 

_ .of record, so that no valid reason is seen for changing the action — 

oo herototone taken in this. matter, even though consideration were given. 
to testimony offered: at: the: hearings: relating to undue influence and — 
- fraud, and especially ‘is this true when such testimony is considered | 


in connection with the. ‘statutory. limitation placed upon the Secre- — 


- tary’s. authority ‘to Teopen Indian will cases 3 etter the ee ce a . 


| ‘the period prescribed. Ae _— 
» The former action of the eee In approving the’ will: ae 


i: Re Malewind or Sarah Tatebdoka will be adhered to, the case 


hereby is closed and your office will proceed:to distribute the: estate oe 


me 7 | in accordance with the. terms of-said will without further ay 
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| SARAH MALEWIND, ALIAS TATEBDOKA 


Action for rehearing of depen ‘dedision’ of November: 7. 
19381 (53 TL. D. ee ened by: First: Assistant paeaens eyes ae 


2 -cember: 4, 1981. 


: CENTRAL PACIFIC RAILWAY COMPANY, | SUCCESSOR IN N INTEREST : 
eh OF MODOC NORTHERN RAILWAY COMPANY 


_ Devided November 13, 1981. 


RAILROAD Brea OF: “WayMap’ or. Dorinrre Locariox—Consteverep Pontton | 
| or Roap—Srarures.. ae baile, 


- Section 1 of ‘the act -of March 3. 1875, protects the. orton of a reiltoda: com- | 


pany in.the right of way over which its line has been’ actually constructed: 


- while. section. 4. thereof gives” the company, upon. approval of its map. of 
definite location, the. benefit of the act as of the date of the filing of the 
‘map ‘in advance of actual construction. 


Raitroap. Rieu oF ‘Wax—Ovemtar—Constaverm Poxrion OF. - Roap—Viesmp 
-RieuTs—RaLinQUuisHMENT. ‘ce ; is 


- ‘Where. a ‘prior railroad right of way. grant, ‘which is in part venlapped iy ‘4 
'- the: eonstructed. line of: road of ‘the ‘grantee’s successor in interest, is: re- - 
J linquished,. the relinquishment. does not impair any rights ‘of ‘the | ‘successor _ 
| company, acquired. through: actual ‘construction of its: Toad. as to the lands 
_ in conflict. B Pies Fie 


“ rere Riexr or. | Wax —Reuinquismyewt—Ovmniae— Vesti ‘Riewts— | 
2s Courts. os Sat Been bs Ok at Me te, 2 eres 7a 
The Land Department may accent: a. qualified relinguishment of. a. ‘vailtoad. a 
rie right: ‘of way grant and leave for future judicial - determination ‘questions 
°s | as to its: rights thereunder as against: a patentee or other claimant under 
the public land laws, where the railroad company declines to. tender an 
“i unqualified: relinquishment: including the. portion of. the- former: rant: to 
| the extent of the overlap: eovered by. the right of way subsequently applied — 
'.. for and upon which its line has. actually been constructed on the. ero a2 
that its rights would be. prejudiced thereby. : | 


Epwanps, Assistant Seoretary: 


‘The: Central Pacific. Railway. Bee successor in. interest: ee - 
si the Modoc Northern Railway Company, has appealed from. decisions — 
of the Commissioner of the General Land Office, dated June 53,1931, 
and July 24, 1981, respectively, declining to accept a. qualified: velin- | 
quishment: of the grant shown upon’ the map filed by the Modoc. 
Northern:Railway. Company and. approved January 16,1911°(Sacra- 
- mento 015704) ;: involving: a section of road. 25.637: a in length, — | 
- extending: from a point on the boundary. line between: the States 
- of Oregon and California (on north line of Sec. 13, T. 48 N., R..3 E., 
M.D. M.),. and. following a general southeasterly. direction to an 


intersection. with. une north ee line of Mee: Modoc: Newent nes 
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: oneneee (ott south: ine Sec. 15, T. 44 N:; R. 6 E. . in Calta | The | 
7 exception reads as follows: ae 7 


- Excepting, however, from he Perens relinguishment: any Serle of said - — 


‘tight of way ‘with right of way acquired for the constructed line .of the © 


- ... Central Pacific Railway Company between Klamath Falls, Oregon, and Alturas, 
_— ‘California, in. the NW % and 8% of See. 17, the HY% of Sec. 20, and the NW, 


7 See: 28,. ‘all in. T.. 45 N., Re 6 ‘E.,. M: dD. M., right of way. for. constructing road 


- being identified. by . Sacramento serial .023329 filed Pees 27, ees appr oved. . . ae 


July 1, 1929; proof of construction accepted March 27,1980, 


On February 24, 1922, notice was. directed, allowing the pes Sy ee 
80. days. within. hick to. file. proof of Negara ie or to: relinquish | 


the grant. or to show cause why suit should. not. be instituted to - 
_ procure judicial forfeiture thereof. On March 16, 1922, the Central 
Pacific: Railway Company, as successor in interest, filed application 
for extension of time for a period of: five years within which to 
- ‘construct the road. Certified copy of a deed, dated. February 29, 


1912, wherein the Modoc Northern. Railway Company transferred - 


its rights to the Central Pacific Railway Company, was subsequently 
filed with the record. Action was suspended. until July 1, 1923, and, 
in accordance. with. subsequent requests, the company | was ailoged 
until J anuary 1, 1931, within which to make suitable. showing. 
On May 16, 1981, the company filed a relinquishment: of the grant 
in question. The relinquishment. was accepted as to certain sections 
of the line, but the action appealed. from was taken with respect 
to the above: described section because of the exception noted. | 
- The record shows that on September 27, 1928, the Central Pacific 
Railway. Company filed its application for aa ohe of way for its 
line of road, ‘Sacramento. 023329, extending from a point in Sec. 
«14, db 44,N., R. 65. M. D. M. , to a, point, in See. 31, T. 47-N., R. 6 
EB. M.D. M. ‘The ae filed. with the gD poner ua was s approved by 


: 2 the Assistant Secretary on J uly 1, 1929. 


Proof of construction, filed with’ the application on “March 4, 1930, a 


| Sites that construction was commenced on June 14, 1927, aud’ com- 
pleted: on July 8, 1929, and:that the constructed. railroad: conforms = _ 
to the map. and field notes: which received ine approval of. the As- pai 
- sistant. Secretary on July 1, 1929. _ 
_.. There appears to be an. overlap of the ene ae way. ee | pine 


: a anuary: 16, 1911, to the Modoc Northern Railway: Company, and 


that approved J uly. a 1929, to the Central Pacific Railway: Company. — = 
The subdivisions in: which thie ouerae occurs: are. referred to: im hee et age 
es as tae to the relinquishment. . : ee a 
The Commissioner held. that. ‘the: east os the: company: an %~ 


- respect to the area in the overlap date from. the filing of its map 


of definite location on September 27, 1928, and-not from J anuary th i 
16, 1911, the date of the ae of the map of its predecessor i in 
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: iriteredtl. * “‘Appetiant- insists that: the requirement ‘et: an. absoliite 


a relinquishment of the former right of way. will endanger the com-. cee. 
pany’s rights to. the area of the right of way opposite the line of 


the constructed road with respect to. which the company S tights 
had been earned by | construction. | 7 


The. ‘Commissioner expressed. the oe thale any. ; rights. which,” a 
aie company had earned by construction date from the time of. the | 


" eonstruction of the line of road over each legal subdivision. affected, 


- citing Jamestown & Northern Railroad Company ¥.. Tones art = oe 


- U.S. 125). - 

Section 1. f the act of. March 3, 1875 (18. Stat. 40), reads ¢ as Ss | 
"follows: a ee 7 | | | ea, 2 am | 

That : the. right of: “way: ‘heough the: public ends eee ‘the: United States is . 


hereby granted to any railroad - company duly organized under. the. laws. of 
any State or ‘Territory; except the District of Columbia, or: by the Congress | 


of the United States, which shall have filed with the Secretary of the Interior - © 
a copy of its. articles of incorportion, and: due proofs of its organization under —. 


the same, ‘to the extent of one hundred: feet on each side of ‘the central line 


'. of said road; also the right to take, from the public.lands adjacent to the line © 
of said road, material, earth, .stone,. and timber necessary for: the construction = te 
‘of said railroad; also ground adjacent to such right of way for station-build- 
ings, depots, ‘machine Shops, side-tracks, turn-outs, and water-stations, ‘not- te... | 


a exceed’ in amount’ twenty. acres for each station, to the extent of one station. 


for each 10 miles of its road.. “Ue 8. CG; title 43, ‘See. es ue 
‘Section 4 provides— ars 


| “That any: ailroad company ‘desiring: to. secure “the: benefits of this. ke shall, 

within twelve months after. the location of any section of twenty miles of 
. its” road, if the same be upon surveyed | lands, and, if upon unsurveyed lands, on 
| within twelve months after the survey thereof by the United States, file. with 


the register. of the land: office for the: district’. where such land . is. located — . food , 
a. profile ‘of its road; :and, upon... approval. thereof by: the . Secretary. of the - aie 
Interior, the same shall be noted. upon the plats, in said office ; and thereafter om 


all such lands over which | such right. of way. shall pass shall be disposed: of 
‘subject. to such right. of “way: . Provided,’ That if any. section’ of said road 
shall not be. completed. within five years: after the. location: of ‘said section, 


the rights herein. granted shall be forfeited. as* to. any: such - See —- 
_ section of said. road, .(U.S..C., title 43, sec. 937.) | | | 


In the case of Jamestown & Northern Roilroad Compan v. Io ones, 


| ny in construing the above: sections of the:act, the court quoted. 


_ with approval: from. the decision of this department. in Dakota 
—. Central Badr: Cee: Y, Downes y. a Le Dp. ANB) as follows 


(. lig): 


Tt does not “become necessary for a: ‘road whieh ‘has secured’ ‘fie’. benefit: ' 


ag this: act, by: taking. the. steps: which . give ‘it. the: attitude Of | being. named ef 7 
* i the: first, ‘section. as a grantee, and py pbuilding. a road through. the public _ 
lands, whereby the. subject. of the grant. has_ been. defined, to: file, a map. of © oa 


oe location. in order to entitle it to the benefits of: the right of way. 
 -18607—32—-Vor. 5834 : — | 
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. The fourth. section is seatened: to provide a mode. by which azity of. location a 
- gan be secured to a: grantee, in. anticipation of that. construction. by which | on 


| location | is. defined in the section making the grant, and which shall have — 


the effect, before the construction of the road, which the terms of the grant. 
| litnit to “the central line of said. road ; — whieh oy means—without the fourth = 
3 section—a consti -ucted road. . : = a 
= Tt’ seems clear that the rights of the company in a thie re of oe ae 
over which the line has been actually constructed are safeguarded 


under’ the provisions - of section 1, and that the rights gained 
through the filing of its ‘application 023329, and map submitted _ 
therewith, which has been approved, are governed by the provisions — 
of. a 4 of the act: As pointed out in the decision quoted, the — 


approval of the map would have the effect of giving the company es | 
_. the benefit of the act as of the date: of Pane eae in oe of . 


actual construction. - 
As a result of actions heretotere: taken in the’ departaient, ae 7 
are two. conflicting grants to the extent of. the overlap. The line on 
which the road. has been constructed and which conforms to that 
shown upon the map approved with the application. of the Central 
Pacific: Railway . Company, deviates: from that’ approved to its 


oa predecessor in interest, but in a few legal subdivisions there is 


an apparent overlap, part of the area being embraced in the new 
right of way alone, and. another. part. in the conflicting. area. The 
decision in the case of Taggart v. Great Northern Railway Com- | 
pany (211 Fed. 288), cited by appellant, is not believed applicable 
to this case because of essential differences 3 in the farts and questions | 


fs involved. 


The. Commissioner. found ae the. Tater. AppHeAtOn, “under. the 
- circumstances, was not amendatory of the former, and decided that 
no rights under the former could be recognized. with respect. to the 


area In conflict. It does not appear from the record that the stibse- 
| - : quent application was submitted as amendatory. of the © approved 7 
grant to the predecessor in interest, but even though the facts war- 


a ranted. a contrary conclusion, as ieged by the appellant, attention: 


is directed to paragraph 9 of regulations approved May 21,1909 
(37 .L..-D.- 787), which states that where an amended: survey and — <2 


amended ‘definite location are submitted, the company must file a 


Soe Gy” relinquishment under seal of all rights’ undet the former approval . ie ae 


as.to the portions amended, said relinquishment to take effect when 
the map of amended definite location is. approred by. the Bi ues re 


of. the Interior. _.. = 
Appellant requests. he the decisions. i reversed aad that the. 


. record. be remanded with instructions to: accept the relinquishment: ss 


ee as tendered, eta to the Central Pacific ey Comey, the 
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= right of way Pee for the construction of its line of road 2 across 
the tracts described in the reservation in its said relinquishment. | 

Itis suggested that the questions involved concern matters essen. — 

tially” for judicial determination. It is clear that, in the event the 


railway company declines to submit an absolute ‘relinquishment of 
the. former right of. way with respect. to the area in conflict, the: ...: 
— grant to. that extent could be set, aside only: ‘by decree of court’ after : 


~ due proceedings. | 3 Vi ae 
-. It seems clear that-a ea einen as: ‘required by:t the: Conmikes 
os sioner, involving the former grant alone, which was subject. to for- 
foiture. under the terms of this act, Could not: impair any rights ac- 
quired: ‘under ‘the company’ Ss application 023329 or through | actual — 
construction as shown by the proof submitted therewith, and under | 
| the facts of the-case, the requirement appears. to be ioconn le. ae 
However, should: the company still insist that its rights would be. 

prejudiced. through. compliance with. the. Commissioner’ s require- 
ment and decline to submit unqualified relinquishment,. the relin- 
quishment. as tendered may be accepted, leaving | the ‘question. as to 
whether the company ‘acquired any. rights as to, the area in conflict 
under the grant to its: ‘predeccessor, for judicial determination at 
such time as it may affirmatively assert rights thereunder as against 
a ‘patentee or claimant under the. —_ tang. laws of the jands af. 
fected thereby. | . 

~The decisions appealed £ from are , modified i in | accordance with the 
views above expressed: ee | -_ 


| Modif Be 


COEUR D/ALENE CRESCENT MINING COMPANY. 


_ Decided November 13, 1981 


. Wirprawat—Mrnran Lanps—Srarurns. 


The act of August 24, 1912, which amended section’ 2.of the act of » June 25, 
. 1910, is remedial and. should be. liberally - construed to. effect, its purpose, » 


= and ‘nothing. therein indicates any. intention to curtail the metalliferous a 
3s miner’s rights. that. could. be. exercised by him on the epeblic domain, arn 


Mn. Srmo—Minine Crarm—Wrraprawat—PowEn simu, 


_ The right granted by section 2337, Revised. Statutes, to. a mining claimant Bow oe 


-. locate. a. mill site on nonmineral. land is incident to the ‘right to. make - 


~ mineral entry, and such location, SO far as. applicable to metalliferous mine 


, erals, does: not. come. within: the prohibition of a- temporary ‘withdrawal for. 
-_s a power-site purposes: under the act: of. June 20, , 1910, as: ‘amended: by: the ; 
act of August 24,. 1912. et ge ea ges el dag s 


Mu Srre—MInine Ctarm—Appricarton—Evipence—P ara, . 


Where a part of a mill site is contiguous to the end line of, a. lode: aim: oe 7 pees 
‘the formal and usual proofs of nonmineral character which accompany the = = 
ai mill-site > application will not suffice to permit ne and. gues of. ceuae og, FE 
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part of the mill site contiguous to. such end. line, put it must. be. shown _ 
that: the lode or vein does not extend into any part of the ground covered | 
by the mill site. ~ — : 

: MINING Cuarm—Wrrrprawat—PowEr Srre—Fepmrat. PowER Goinarasion 

A valid. mining claim can not: be. located on lands previously reserved for: 


‘power sites under the Federal Water Power Act. of June 10, 1920, until qo 52 


determination by the Federal Power Commission that the value of the Jand 
Will. not be injured or destroyed for the purposes of bower development. | 
| bY. such location. Se he . . 2 if Fos 

“ WATER Powsn—WrrnprawAt—MInEman ‘Lanps—Fspmrar Warur PowER Aor 
 Srarures. 7 | : 

The Federal Water Pewee es of June 10; 1920, es ‘ineénsistent with a 

act of June 25, 1910, as amended, which left. open without restriction. in 
— withdrawals thereunder the. appropriation of the land under. the mining 

laws so far as they apply to metalliferous minerals and to the extent of 
such inconsistency by Section 29 of ets former act the latter ar was 
repealed. | + <4 ss : : aes, 
Epwarps, Assistant Seoretary: | | me | 

The Coeur d’Alene. Cresent Mining Conpany has appealed froth 
‘decisions of the Commissioner of the General Land Office’ dated 
July 9, 1931, and September 2, 1931, wherein its. mineral . entry, - 
Coeur @Alené 013196, was held oc taneellation. as to the land em- 
braced in the Chesterfield lode and. Evolution Millsite claims, but | 
which accorded the company the privilege to apply to have the land 
restored from a prior power-site withdrawal, for which provision is 
iiade ‘under section 24 of the Federal Water Power Act of June 
10, 1920 (41 Stat. 1068), and Soeevons thereunder. /(Cireular 
No. 729, 47 La. D. 595.) 

The record: shows that. amended location of the Evolution Millsite | 
was made by’ appellant April 17, 1914, as owner of the: Yellow Pine _ 
-and Evolution lode claims for mining and milling the ores to be ex- 
“tracted. therefrom. The lode claims mentioned are included. in the 
application for patent. According to the plat; M.S. 3202B, the mill 
site, irregular in. outline, is contiguous to ‘a. side line of the. South 
| Fork lode and. both a side and an end line of the Yellow Pine lode. 


v The company has submitted affidavits to’ the effect that the Evolu- 


tion Millsite is an amendment of a mill site location, certified copy _ 
of location notice of which is presented, showing the date of loca- 


‘tion as ‘March 9, 1886; that it was five acres in extent, rectangular 
in form and ei for ie Golden Eagle lode, another claim included 


in the application for patent... Claimant. also. refers to.an item in 
the: abstract of title, showing conveyance of such mill site to the 
- company’s ‘grantors J anuary 19, 1901, in connéction with the: Golden 


Eagle and Evolution: lodes. ‘Averments under. oath are made that _ 
re ‘the. original 3 mill site has been aloe long aes ee at. the oe and i 


8a). 
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7 ene since | the. power- ‘site. withdrawal for mining. ad milling | | 
7 peed : 

“The Chesterfield lode nee was: Siecctad Ja anuary i: t921. i 

_. That portion of Sec. 11, embracing. the Evolution Millsite and ~ 

74 that portion of Sec. 12, embracing the Chesterfield lode claim, in — 


. E.48 N., R.3 E., are included j in Temporary Power Site Withdrawal . a fe 


No. 102 made Ja anuary 17, 1910, which was continued by Executive 


order of J uly 2,- 1910, made under the act of June 25, 1910. bate Stat. 2 = we 


The Gomnies one ‘held. the ‘amended: inill. site invalid: eens a 


“was made after the power-site. withdrawal. After consideration of | at, 
. the additional: showings as to the original mill: site, he held’ in his- a a 
letter of September 2, 1931, that the amended mill. site took in new _ 


or : ground within the withdrawal and to that extent it was invalid. He | 


| also held that. the. company acquired no rights: by location of the — 
Chesterfield lode, because it was likewise in mae withdrawal and, Sgn 
_ “Section 24 of the: Federal Water Power Act, * *~ * provides 


that lands within. a power project. and subject. to the ‘provisions of | 
- said act shall be reserved from entry,. location or. other disposal under 


_ the laws of the United States unless otherwise directed by pe eat lee 3 
te mission or otherwise by- Congress.” ie Sie 


Pertinent De ea) of section 2 of the act or Ju une 2 25, 1910, supra, el 


ae read— 


That all. jands Sen se the provisions ‘of this ek shall at: all. wie ee a - 


‘de: open | to. exploration, ‘discovery,. occupation ‘and purchastut der the mining: ~ 
laws of: ‘the. United States, . SO. far. ‘as: the: same: adaae cy Pea 
— coal,: oil, gas. and phosphates... | 


By the act of August 2A, 1912 (3 § Stat. 497 ‘ the tast: Aino of the. 


als. other, than ~ 5 


; sentence above quoted was amended to read, after the word ' 60. ps ae ae 

- follows: “ metalliferous minerals”. <a 2 

Section 2337 (U. S.°C. Title 30, Sa 42), Revised Statutes, dhacted ree 
as section 15 of the act of May 10, 1872, entitled “An Act to ae a 


| the development of the mining: resources. of. the United . States” 
| provides as follows: | ee a ue : 


Where nonmineral land not: “contiguous to the: vein. or 1odé is used or occupied 


by the proprietor of such vein. or lode. for mining or milling. purposes, such an 

= nonadjacent surface: ground may ‘be embraced. and included in. an. application | we a, 
for a patent. for: such vein » or lode, and the same may ‘be patented therewith, as? oe 2 
| subject. to the same preliminary, requirements ‘as to. survey and notice as are ey ase 

; applicable to. veins or Todes ; but. no location. hereafter made ‘of such. n0n- ao 


adjacent land shall exceed five acres, and payment. for the same must be made : 


at the same rate as: fixed by’ this. chapter for the. superfices of the lode. The 2. Bae ee 


owner. of a quartz. mill or. Teduction works, not owning a mine in. ‘connection ; 


Se 7 therewith, “may also. receive a “patent for his mill site, as ‘provi ided in “this oP 7 


section... 


te tage OR 
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.. The qacstion is presented whether the mill site iseation as aniended, 7 
made by the proprietor of a vein or lode, is a location under. the 
mining laws of the United States, “so far as the same apply to 


- metalliferous minerals”, and therefore not within the prohibitions 
. of the withdrawal made under the act of L une 25, 1910, as amended tte, OO 


- by the act.of August 24, 1912. 
— -In Alaska Copper Gonpens, (32 L. D. 498), in. eae of the 
eee first clause of section 2337, Revised Statutes, the ‘eyes said | 
(pp. 129, ete - 


* ™ Its manifest purpose - is to permit: the propeleton. of a lode mining 


claim. to acquire a small tract of. noncontiguous, nonmineral land as directly. : a | 
: auxiliary to the prosecution of active mining operations upon his lode claim, or 


for the. erection. of quartz mills or. Sa aaaee works for the treatment of the — 


ore produced from. such operation.” * * * The logical inference is that the 
mill pal provision. is s intended. solely to subserve. a necoenied practical neces- 
x o Sek a ie LS | Se oe en ee ee oe 


ee * A mill site is. required. to be used or occupied distinctly and explicitly 
for mining and milling purposes in connection With the lode: claim with which it 
_is associated. This express requirement plainly contemplates _ a function or... 
utility intimately associated with the removal, guanaboes< or treatment of. the 
ore from the vein or lode— — | : 


In Hartman v. Smith ce Mont. 19; 14 Pac. 04s), the court said 


+ Mee 'e The above section: 2387. of the: statute, by requiring the mill-site 
to be included in the application for patent for the vein or lode, and that the 
same preliminary. steps, as to survey and notice, shall be had, as are applicable 
to veins or.lodes, and that it shall be paid for at the same rate per acre as the 
- mining claim, | and may be patented with the vein Or lode to which it ‘is an 
appurtenant, recognizes the. mill-site as a mining possession. | The location. of 
the moill- site, perfected according to law, like that of a quartz. lode mining. claim, 
operates as a grant by the United States of the present and exclusive possession 
of all. the surface ground included : within its limits. ‘ 


In James W. Nicol (441. D. 197 ), the department i in elaine that o 
the act of June 4, 1887 (80 Stat. 11, 35, 36), confers the right to locate 
and purchase a mill site under the mining laws of the United States 

within a national forest, quoted this provision of that statute— | 


It is not the purpose or intent of these provisions. or of the act providing for oe, 


' such reservations, to authorize the inclusion therein of lands more valuable for. ; 


the. mineral therein, or for agricultural purposes, | than for. forest purposes. | e 7 


_* o* * Nor shall anything» herein prohibit any person from: entering upon 


; such. forest reservations for all proper and lawful purposes, including that of : 3 


| ; prospecting, locating, and developing the mineral resources thereof: ‘Provided, 7 
That such persons comply. with the rules and regulations covering such forest 


ec, reservations “‘* * * and any mineral lands in any forest reservation which : 
ors have been or may be. shown to be such and subject to entry under the existing — 
-Inining laws of the United States and the rules and regulations applying thereto 


shall continue to be subject to such location and entry Bole stseand (ny, ae 
| provisions herein contained. ee — | 


Pi eS 


“ny tates as : follows. (p. 198) 


The act. of May 10, 1872, carried forward in the Revised. Statutes, had As its pa 
purpose, ‘as set. forth. in its: title, “To promote the development. of the mining 
- resources. of the. United | States.” The. mill site provision, quoted above, from: - 


. a section. 2337, Revised Statutes, is an essential part. of. the present. system’ of 
ea mining. laws. A mill site claim may be embraced in. the same application. for a _ 
ee | patent: ‘and: be patented with ‘the vein or lode. in. connection with which: it is» 


~used.. Such application | is subject to the same requirements as. to survey- and. = _ 
notice as are applicable to veins and ‘lodes ; payment. is made at the same rate as... 7 
for. the lode claim; and,. further, a location of a mill site must be made in: 


the same manner as a miner al. claim. (Rico Townsite, L L. D., 556.) 


The purpose. ‘and intent of the act of June’ 4, 1897, was to. promote ’ the aa 


mineral development, of the public lands within national forests. ‘The. mineral 


lands were. made. ‘subject. to entry. under: the- existing mining laws of. the 
niet United | States. AS an element of the. mineral development of said lands, it is ©. 2s: 


necessary that the lode locator, or entryman, should be permitted. to have 
the ancillary right of. locating and purchasing a mill site. The. right to locate — 


a mill site is one granted. by. the existing mining: laws, and is an incident under 
the facts. in this case to the right. to make mineral entry. “By necessary. im- 
plication, therefore, the act. of June 4. 1897, supra, conferred the right. to 
locate: or purchase a mill site. in. connection. with a lode claim. within 7 na- 
tional forest. ‘The Department. also under stands that the. practice. of the 


General Land Office, ‘previous to the decision here in. question, has been in 


: harmony with the above view, and similar mill sites have been. patented. 


No reason is ‘perceived why the same necessary. implications do 


not follow from the language of the act of 1912, supra. “No reason-- 


able doubt can be entertained that a necessity existe In many cases 
for suitable ground, nonmineral in character appurtenant to a metal- 
liferous miner’s claim for mill-site purposes, without which the lodes 


oe could not be. properly and. successfully worked. The Janguage of. 


the act: of 1912 above quoted indicates no purpose to curtail the. 
metalliferous miner’s. rights that undoubtedly he could exercise on. 


_ the public domain. It has been repeatedly held that section 2 of the 


act is remedial, and should be liberally construed to effect its pur- 


pose. United States y. Standard Oil Company (265 Fed. D5. | 


Consolidated Mutual. Oil Company. v. United States (245, Fed. as 


- United States v. Rock Oz Company: (257. Fed. 331)... 
It is true that a precedent exists for the Gonmieioneis S Senn 


_ in. the unreported departmental decision of July 9, 1920, in the case : 


of Henry Botthoff (D. 27912) wherein was: aired: the. decision of — : 


= the. Commissioner. of September 28, 1914, holding that a tract located . 
as a mill site on June 1, 1911, was not subject’ to such location by 


= 7 reason of a temporary power-site withdrawal made by. Executive — 4 
order of July 2, 1910. But the department’s decision states no = 


a ground for attributing such force to the withdrawal, and the Com- 


_. mnissioner’s decision appears to be based on the. oad that mill 


“ sites, though sold under the: mining law are disposed of as nonmineral — - 


a the —— being Chere: made that the act. oe a. 7 - ~ | 
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oe Dae 1912, supra, excepted ee the power of anal thers. on . 


only mofelliferous mineral. lands. If it had been the intention of . 
, Congress to exclude only metalliferous mineral. lands then it would + 

seem that the acts of July 25, 1910, and August | 24, 1912, would have 

used. the’ words “all metalliferous mineral lands » snatend OL! all 


i lands” , but since: the. latter.act leaves open. to the operation of the 


mining. laws “all lands”.so far as the same apply. to. smetalliferous 
- Ininerals, and section 9337; ‘Revised Statutes, is a. mining law of the 


- United States, and applies to the mining and milling of metalliferous 
minerals, and does not apply to. anything else, it necessarily follows a 
that, Temporary Power Site Withdrawal No. 102 did not bar the 


exercise of rights under. section 2337 of the Mining Act, Amended a 
‘Evolution Millsite is not, therefore, affected by such withdrawal. ~ 
Beet: appears, however, that a ‘part of this mill site is contiguous to the | 
end. line of the Yellow Pine lode. | The formal and usual proofs of 
nonmineral. character, which. accompany the application do not 
suffice to permit entry and patent of that. part. of the: mill site. con- 
| tiguous to’such end line. It must be clearly shown that the lode: or 
~ vein. along: which. the Yellow ‘Pine’ Mining’ location is laid, either 
terminates before the end abutting: upon the mill site would otherwise 
be reached, or that it departs from the side line of. the mining claim, 
and the ground embraced in such adjoining mill site is nonmineral in 
character. Proof of this character must: be supplied. before the entry 
for the mill site ground may be permitted to stand. iM ontana-T nots 
i Mining Company (42 L.D. 484.) es 
“It remains to. consider the correctness of the Comimisdionai’ 8 ‘action is 
in. holding that the land in the Chesterfield lode claim is subject to 
+ the operation of section 24 of. the Federal ‘Water Power Act. te 
Section 24 reads as follows: st peste | 


: ; ‘That any. lands of the United States ioluaed: in: any proposed Seadeer ainier’ : 
the pr ovisions of this Act shall from the date of filing of application therefor be 


‘reserved from. ent "yy location, or other disposal under the laaws of the United. A 


; States until otherwise directed by the Commission: or by Congress. Notice’ that ~ . 


such. application has. been. made, together: with the date of filing thereof and a - aa 


2 description of the lands ‘of. the United - States. affected thereby, -shall be filed 


3 in. the local land. office for. the district in which such lands are located. When- — | 
ever the Commission. shall. determine that the value of any lands of the United ete 
States so applied for, or hes etofore or hereafter reserved or. classified as power. ue 


sites, will not be ‘injured or destroyed. for the purposes of power development 


py. location, entry, or selection under the. public-land laws,: the Secretary- of the — " 


- “Interior, upon: notice of such determination, shall declare:such lands open. to. ; re ee 
location, entry,: or. selection, subject to and with.a reservation of the right, eas 


@: the. United: States or its. permittees or licensees. to. enter upon, occupy, . and. use a 


any part or all ‘of said lands necessary, in the judgment of the Commission, for 


the. purposes of this. Act, ‘which’ right. shall be. expressly reserved in every | 


- patent issued: for: ‘such. lands ¢ ‘and no ‘claim or: right. to compensation - shall 
accrue. oe the. occupation : or use of any of said lands for said Dan Doses. . vee 
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- United States or. any licenses for any such lands hecsonde: may. enter. ar there. 
upon. for the- purposes . of this Act, upon payment of any damages. to. crops, 


” buildings, or other’ impr ovements caused thereby to the owner thereof, or upon . 


giving a good and sufficient bond to the United States for the use and benefit : 
Of. the owner’ to secure the payment of such damages as may be determined. and- i 


~ . fixed in an action brought upon the bond in a court of. competent: jurisdiction, ees | 
. said bond to be in the. form. prescribed by: the Commission: Provided, That _ 
locations, entries, selections, or filings. heretofore made for lands reserved aS. a 
- -water- -power: sites or in connection. with. water-power development or electrical ere ee ae 
om transmission may proceed: to. approval or patent under and subject to the’ a 


: limitations. and conditions in this: section contained. (Italics: supplied. ] ; 


As the record does: “not disclose that: the. land within this eee ae 


is embraced i in any proposed project under the Federal. Water Power . Mig 
os Act, the first sentence above italicized has no application. ~The land. .— 
. however, is. within the description of land “heretofore *  * *~ 
reserved * i as power sites,” ‘and therefore the determination | 
of the Federal Power Commission that the value of the land “ will not. 
be injured or destroyed for the purposes of power development by» 
location,,entry, or selection under the public- -land laws,” is a neces- | 
sary. prerequisite t to the.exercise of authority by the Secretary, de 
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_clazing such lands. open to such forms Of disposition with the reser- 
vations. ‘provided ‘i in section 24.. In this. respect the. Federal Water 
Power Act is inconsistent. with the act, of June 25, 1910, as amended, 
which left open: without restriction in ‘withdrawals made thereunder, 
the appropriation of the land ‘under the mining laws so far as the 
same applied to metalliferous- minerals, and to the. extent. of such ee 
inconsistency by section-29 of the former, the latter is repealed. ‘The _ 
instructions relative to section 24 of the Federal Water Power Act. 
of November 20, 1920, Circular No. 729 wh oibe L. D. Pratt epienic te 

| provide (p. 597) — ae | 


You will further observe: that, while the act: of Ju une 25, 4910 (36. Stats ‘84T He Cee 


allows metalliferous. mineral explorations and applications based. thereon, the = as 
act of June 10,. 1920, makes no exceptions. | : PA 
‘Therefore, in future, any mineral soplication: or “location, Taek upon. dis- i 





-coveries. made subsequent to: June 10, 1920, which is in. conflict’ with lands re- we “2 





- served or classified as ‘power bee should be ‘tejected by ‘you, subject. to 
appeal. Bi ee Be Tess » oe F - ee Ie 3 vg 











The Conunissioners theres, oe held pate ike applicant — es: . 


ge ar V2 4 


ae acquired no rights by. location of the Chesterfield claim, and was. ae 
‘ : a right in advising: him that he may. apply for. restoration of the land. a 
under the provisions of. section 24 of the Federal Water Power Act. <4 


His action to this extent is affirmed. With respect to the Evolution . 


Millsite, the cancellation pro tanto as to the land therein on’ the °° aap 


same ground is regarded as untenable. The decision. on the case of ne 


Henry. Bolthof is not considered sound and will not be followed. — 


| The action 1 of the. Commissioner as to the mill site is s modified to the ae 
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éxtent™ that if applicant shall file the additional proof, haréen indi. 
cated. as to the nonmineral character of that part of the mill. site” 
a - contiguous to the end line of. the Yellow Pine lode. claim, the: entry 
will be permitted to stand as to the mill site 2 and may. be — to 
“ i all else se being eee = 
. «Affirmed 3 im port and modifi i om part, 


| COEUR D'ALENE CRESCENT MINING COMPANY 


= Motion for rehearing ée departmental decision of: Noversten 13, 
_ 1931 (53 Tr. D. 581), denied ‘and’ case ‘remanded +o the General Land 


| B Office by” Assistant Secretary bageia) Ja Let ai 1982. 


MINERAT, RESERVATIONS: IN TRUST PATENTS FOR. ALLOTMENTS 
oo TO FORT PECK AND UNCOMPAHGRE UTE: INDIANS © 7 


“Insiructions, November 18, 1981 


Uncomparrens Ure nore LANDs—AtLomMmNT—MInemat. Lawns. 

The acts of J une 15, 1880, August 15, 1894, and June of 1897: ‘which aoatained 
~ provisions. for the - ‘allotment of lands -to ‘the’ Uncompahgre _ ‘Utes ‘in. the 
State of Utah, ‘did. not: exclude | from. allotment. those. mineral ; lands. -that 
: "Were adaptable to agricultural and: grazing Purposes. . 


Fort. PECK INDIAN Lanps—ALLorMeN'T—MInmrat. LANDS,- 


Neither the general allotment act of February 8, 1887,: nor ‘the: act of “May 30, 
1908, which. authorized allotments on the surplus lands of the. Fort. Peck | 
_ Indian Reservation, excludes mineral lands from allotment. ar 7 


7 Fors PECK INDIAN Lanps—ALLOTaEN'T MINERAL Laxps—On. AND Gas Lanps— | 
_ RESERVATIONS. px : ‘ a ae : ats 

- The setting aside of lend in. “the field as ‘an allotment and its: listing « on ‘the - 
completed schedule is such a disposition of the land as to remove it from 
the class. of ‘undisposed of’? land as that term is. used - in the act of. 
March 3, 1927, which teserved to the Fort. Peck. ‘Indians the oil: and. gas. 

. in, the tribal lands undisposed of at the date’ of the act. | — 

" Fort Prox INDIAN | Lanns—ALLoTMent—ArpricatioN—MINERAD, Lanps—Ont _ 

| AND Gas LaNps—Resmrvations—TRust PATENT. | : be, ey 

. “The act ‘of March 38, 4927, which reserved to the Fort Peck Indians the oil. 

- - and’ gas in. ‘the tribal lands undisposed of ‘at the date of the act, does’ ‘not . 
require’ that a ‘reservation be inserted -in a trust: patent: issued for® on it 
~ allotment : -where the: allotment application. was. re. ‘though’ anpel ie 

| fected on that date. | fe ae Re ee ea See ee 

Uncompanann UTE Inpian Lanps—Axroramnt—Mavwnat Lanns—On, ‘SHAE 

ae ‘Lanps—RuservaTions—TRUST PATENT. ee Ay ee 
A. mineral reservation under the act - of ‘July 17, 1914, “will ‘not. be required: 

. -’ in trust patents to be issued for Uncompahgre Ute Indian allotments pend- | 

~~" ing April 15, 1980, the date of the Executive order withdrawing oil shale 2 

deposits and lands containing them. Pade Be | o 
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2 First ‘Aiea Secretary Diawon to: the. Commissioner ie the General — 


Land Office: i, oe ae 
- This letter: relates to the seniors oie chan: (a). in ‘your FOS: . 


missioner of the General Land Office] memorandum of February Pte 


T1931, attached to a letter (3033-81) from the Commissioner of — 


ae Indian ‘Affairs of Ja anuary 96, 1931, and (2) ° in departmental memo- ; 
_randum of December 5, 1930; “transmitted to: you with instructions 


disagreeing with your proposed letter, without date, ‘K? ss 139177 I, 
: to the Commissioner of Indian Affairs, 
~ These questions, are, respectively— - 


coe 7 ay: Whether in view. of the provision in. the Her: of March. 3, “4927 aa Stat. = 
ae 1401),. specifically. reserving. to the Indians having tribal rights. on. the. Fort. 


“Peck reservation, the oil’ and gas. in the. lands’ “ ‘ undisposed of on the date of 


the act,” [italics - supplied], trust patent to be issued on allotment. No. ‘511. . 


to Charles. Martin No. 2 should contain. such. reservation. | : 
(2) ‘Whether, in. view, of the Executive order of “April, 15, 1980, cniporariig? a 
- withdrawing, . subject. to valid existing rights, oil. shale deposits and. the. lands 
_ containing: them owned by the. United States from lease -or other; disposal, trust 
patents to be issued Uncompahgre Ute allotments Nos. 400 and: 872 located on 
oil: shale lands should. contain mineral reservations under ‘the, ‘act of ach 1, 
1914 (88 Stat. 409). Re ee bu 23,4 12 
As it appears in. | your qieprieaudane of - February 7 1 1931, that the 
conclusion reached ‘in the departmental shemotandiun of: Diééenaber 
~5,-1980, that the two Uncompahgre-Ute allotments there considered 
should. contain oil and gas reservation under the act of. July 17, | 
1914; is regarded asa precedent for a‘like-reservation as to the 
Fort Peck allotment, grounds for that conclusion have’ been even 
further éonsideration: and ‘will here be first discussed. . oo 
Uncompahgre Ute ‘schedule containing allotments: Nos. 372. and. 
400 was. approved by the department July ue 1905. -Both of these 
were made on the Uncompahgre Ute adj acent: to the Uintah : reserva- 
tion. The plat: of survey on which: No.- 400. appears was approved 


May 16, 1906. Allotment No. 372° was adjusted to survey by order re: 
of November 93, 1914; part of it was in conflict with a desert entry, fake 


which was cantaled- as to the land in: conflict. November 30, 1918. 
These lands were classified -by the Geological Survey as. valuable for 


oil: shale: «No. trust patent on either allotment has been issued. : “By | ie > 


_ Executive order of April 15, 1930— poe 


| | Subject to. valid. enisting rights. the deposits. ot oil shale, and. the lands es 7 _ 2 
. taining such deposits owned by the United States, be, and : the, same. are. hereby. ae he 


. temporarily, withdrawn from lease or other disposal and reserved: for the: | 


_Durpose_ of investigation, examination and classification. ‘ [Italics ‘supplied.] eee 


In departmental ‘memorandum of December 5, 1930, ‘the position 


| ae taken, that. mineral’ lands. were not subject fio allotment under a 7 
~ the act, authorizing ‘them; that these. lands being valuable for. oil a 


. = | | 7 shale \ were withdrawn by the order of — 15, 1930; and no valid aan one 
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< right evicted in ‘the Indian thereto on ead date, and that in order 
to recognize ‘the claims under these. allotments, an: Executive order _ 


should be obtained eliminating the land involved. from the with- 


drawal, whereupon trust patents could be issued, with reservation 
~ of oil shale under the act of July 17, 1914. “Action. was taken-in 
- accordance with these views to the extent: that an Executive order 
was obtained eliminating the land from the withdrawal order, with 
a view to the issuance of patent with oil shale reservation. The 1 Abe 


conclusion that a valid allotment could. not be made of: mineral land ae 


was based upon the view that the word “ agricultural ’ ” as it occurs 


in the joint resolution of June 19, 1902 (82 Stat. 744), under which’ 


it was said that the allotment was made, was: used. in. contradis- | 7 


tinction | to. the word ‘mineral,’ 2 The aah Part of this” act 7 


| reads— : 


. All allotments hereafter ‘made to pcompahee Indians of lands in the Uintah ae 
Indian Reservation shall be confined to agricultural lands which can be ir rigated, oS A 
and shall be on the basis of eighty acr es to each head. of a family and pfotey ae 2S 


to each other Indian, and no more. 


| The act goes on to. provide that. the eenhera he bales up . 
: land on the Uintah. shall enjoy the grazing rights on the lands: ‘Bet . 


es. apart for ‘that purpose in common with the other Indians. ee 

It may be questioned. whether this act has any Pico at all, ee ae 
ca for these allotments though made by Uncompahgres are not:on 
~ lands-in the Uintah reservation, but I understand that it is the 


practice of the Indian Ons to regard. the act. as 5 applying. ‘to the | 
adjacent. Uncompahgreland.. . — i 
_ Decision of that. question. is ; not nporont for the: racks thats un- . 
questionably apply to these Uncompahgre lands. confine allotments to = 
 “aoricultural” land. - = 
- Provision for: allotments to Uacompeiore in the: State of ‘Utah 


~ ig made in the act of June 15, 1880 (21 Stat. 199-205), providing 


. for. a ratification. of the agreement: with the confederated. bands of — 


| Ute. Indians, and i in the acts of. Sue 45, 1894, Gs Stat. 286, 387 oo “ee 
-and June 7%, 1897 (80 Stat. 62, 87). a ta 
| The act of 1880. provides that ( P- 200)— 


The Uncompahgre Utes agree. to remove to and settle. upon. edcnitiel, lands. | 


; on Grand River, near the mouth of. the Gunnison River, in Colorado, ifa _ 
BS sufficient quantity: of. agricultural land shall be. found there, if ‘not: then upon : | 
-. guch unoccupied agricultural lands as may be found in that vicinity and in *% 


the ‘Territory of Utah. 


| Thereafter . follow provisions as to. gharactee Peep quantity of land 7 
| to be allotted, so much agricultural, so much grazing. | = 


- Section 20 of. the act of August 15, 1894, provides for the appoint- : a 


ment of three commissioners to allot: agricultural lands i in. severalty ; 


a to the Uncompahgre Ute Indians yathin their said reservation and r a : Z | 
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- i. to separ to ‘the Seas of the ‘Interior. what. potions of. said: c - 
reservation are unsuited, or will not be required for. allotments, = = 


which. portions so: veported were by proclamation to be restored. to i. 


the public domain. Section 21 of said act provides, inter alia, that 


the remainder of the lands upon. approval of the allotments:shall 

. be-open to entry | ““ under the homestead and mineral laws of the -. 00. ¢ 
a United States Me [italics : supplied] with. certain restrictions as. ‘to i duly Ma 

ie ee asphaltum, gilsonite‘or like substances: °° - ee 
This act left the reservation: intact until tie ere were allotted eae 


¢ ones. and the allotments were approved by the Secretary. which. oe 


-vhad not been accomplished by June 7, 1897, when Corigress recog- 


nized that the contemplated allotments had not up to'that:time been © i foe 


| completed and declared the reservation should cease April ‘1, 1898, 


and “all lands not’ theretofore. allotted: in -severalty” should be: ts 


: open to location and entry: “ excepting therefrom all lands contain- — 

— ang’ gilsonite, asphaltum,. ‘elaterite or. other like substances... And 
the title to all lands: containing g gilsonite, asphaltum, elaterite,: Or | 
other like substances 4 is reserved to the United Btates: ” Hap Mu ecks 
(29. L. D. 456). , 

Pursuant to the’ aiihonity be the. irik: of March 3, 1903 (2. Stat. 
982, 998), by Executive proclamation of June 6, 1906 (See 34 L. D. 
| 648), the even-numbered sections: containing the mineral substances 
‘mentioned in the act of June 7, 1897, were offered for ‘sale, saving 
mining locations made before a certain. date and validated by said 


act, “and saving and excepting lands allotted: to. Indians, and: all | 


| retlier lands. legally reserved and appropriated.” | 
It seems very clear from this recital of certain pertinent. legisla... , 
: tion respecting the Uncompahgre Ute. reservation, that the reserva- 
tion of certain mineral substances named applied only to lands — 
open to location and. entry and not to allotments, and that the procla- - 
mation of June 6, 1906, offering the lands containing such deposits | 
for sale, distinctly. recognized j In its saving clause an Indian allot- 
ment theretofore made on lands containing such deposits as a legal | 


* | appropriation. ‘It should. also. be. pointed out that the department se: 
in High Meeks, supra, definitely: rejected the contention there made, 

that by reason oe the treaty stipulations. of 1880 entitling the Indians 
 to.allotments on “agricultural lands” the order of January 5,1882, 

| setting apart the Uncompahgre Ute reservation which was subject ee 


-.. to allotment, covering mineral land was void, and. furthermore a 
a under. the instructions given to a new commission formed. August — feta = 
> 26, 1897, nothing is said as to the-exclusion of mineral lands from 

. “allotments made on the two reservations, the Uintah and Uncom- os 


pahgre, but. as to any allotments the Indians might. select on unoc- 


5 sUpeS and unentered lands semua. in Utah. it was. directed “ “you eres 
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i. will allot euch unoceupied unentered lands Cieewers in Utah, ad | 
~ they may. select, such lands being of course nonmineral.”. “Without 


o. going into. detail it is sufficient to say, that allotments were madeon 
_ the reservations without regard tothe mineral or aa i 


. character of the land and trust patent. issued. therefor. 


The statutory provision : that allotments are to be. made on ‘ai | 7 - i ; 
tural lands is not. peculiar to the acts. applicable to the Uncompahgre- 
a - Utes. ‘It occurs in numerous. acts. providing for the allotment of - 


_ lands: on.-other reservations, and where the question has come up as 


to certain of these acts whether: the words “agricultural”. by impli- _ 
cation excluded. mineral land, the answer, generally speaking, has 
4 been in the negative/ In: this connection may be noticed the instruc: 


tions of : October 1,'1912. (143634; 87140-1912) holding allotments 
on the Fort Peck saeplas lands should be permitted to stand although ~ 
‘subsequently. classified as coal land. The opinion [unreported] of © 
the Solicitor of J uly- 11, 1917, holding that the words “irrigable and 
grazing,” as they occur in the act of March 1, 1907 (34 Stat. 1015, 
_ 1035), relating to the Blackfeet Reservation. and similar words in the 
~ general allotment act of 1887 (24 Stat.. 388), did not import exclu- 
sion of mineral lands agricultural and grazing in character from 
allotment. Similar rulings are cited as to the Fort Berthold and 
Wind River Boe eens In United. States \ ve — (ees Uz - 
bred ies was said (p.. 449) — Sopestys oe | 
eee We are, therefore, constrained to“ reject’ the rigidly ‘literal: inter- 
. pretation’ of the: Allotment Act for: which the. Government. here contends. A 
is not an unreasonable: view. of the. ‘Tequirement. that an. allotment. shall. not 
a exceed eighty acres of agricultur al. -or one hundred: and sixty, acres of grazing 
land’ a to say that it was. not meant to preclude, an allotment of timbered lands, : 
capable -of being cleared | and: ‘cultivated, but : simply” to” ‘differentiate, in the “ 
matter of area, between: lands: which may per sae hae to: agricultural 1 uses and es, 
3 lands valuable only. for ‘grazing purposes. - ey UE eae Ree es aa 


| c ‘In‘view of the long continued dépurtmiaiital Brattice ae deta | 
_ tion, it would: seem that stronger: language should be required in 


applicable- statutes to import. a reservation. of ‘mineral land from 
allotment than implications, contrary to previous. constructions, from 


“Lhe use of the words “agricultural ”, “ irrigable” ee and. the like. : -Espe- 


cially should ‘this be true, where. the: allotments ‘as’ here’ are tribal 
allotments, made under the obligations of the treaty of 1880, where-- —_ 
under the Uncompahgres surrendered the absolute estate in the: lands . 


a, : . | they held 3 in. Colorado.” 


-T am therefore’ ofthe spinton | thie ate the date eft the 5 Hxeciitive- 2 


order of April 15, 1930, the Indian allottees' i in question had: at least = 
a valid, if not a Fested right, and: their right is not affected by such 
| withdrawal, oe) but not implying that me lands: ‘allotted were . 
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eo. a BUbliC lands, to which. the ainthority to mae endeaeale andes the = 
-. aet of | June 25,1910 (36 Stat. 847 iv as amended, only applies. eae 


Payne ve New Me ewico (255 U:; S. 367). Iam further of the opinion’ =... 
- that the act of July. 17, 1914, has‘no application, as these allotments == 
-were not made. under: any. “nonmineral public land law.” =Trust 
patents should be issued accordingly on allotments Nos. 372 and 400 
_ without mineral reservation. _Tnstructions above, mentioned. to the Ce tee 
oy fee contrary are. hereby. vacated. at 
_.. With respect to. the Fort Peck. ‘lotment 4 in. 1 question, the. only . 
ae facts are. that. the work. of allotment..was commenced. Sep- Clee 
tember 7, 1926, and the schedule. of allotments completed. February ss. — 
- 28, 1927, and except as to the allotment of Martin, approved October 


os 21. 1997, “without directions to. impose the oil and gas reservations ~~ 


in. the trust. patents: under the act of March 3, 1927. . The record — ~ 


shows. that. in due course patents issued. accordingly. on. the allot- 


ments. so approved. It is also shown that the Martin. allotment, was oe 


ee excepted from approval. because of apparent error. In description ie u 


of the land, and according to ‘the. letter of January 26, 1931, from 
the Commissioner of Indian. Affairs, the error consisted in specifying Pee 
in the description: the tract allotted as in Sec. 1 instead of Sev. 2, ° 


T. 26.N.;.R. 42 E.; the statement being further made to the effect, 
that. the latter. tract was vacant and-available for allotment though e 

supplemental | plat. of survey was. necessary. to. describe. the land 
properly and to issue a trust patent. to the-allottee in. accordance | 

-with the acts cited in approving the schedule of. October 21, 1927. 
As to the'error in description of the tract selected, -it is ‘peliewed 
that the assumption. is justified that it was a mere. clerical ‘error, 
that the tract in Sec::2 was actually. selected for allotment, cand. the 
case will be. considered as if the record showed such tract: as selected _ 


-for allotment. So regarding. the selection, the question is: presented — 
whether the Jand. included therein was “ ‘undisposed of” within. the 


| ‘meaning of the act. of March 8, 1927, so as to require that.a reserva- — 


tion of. oil and gas be impressed. on: ‘the trust patent. issued. thereon. a 
_... In view. of the. departmental. rulings to which attention is called — 
“a in the discussion: above. as to the ‘Uncompahgre- Ute allotments, ‘noth- 


: ing. more need. be said in. support. of the view that neither the -pro- 7 


- visions. of the, general allotment. act: nor.the act of May. 30, 1908 © 


aise (35. Stat. 558), authorizing allotments on the. surplus. lands: of: the: 


Fort Peck Reservation, -exclude mineral. lands from allotment. Ex- a 


r cept. for. the ‘provisions: in the act: of February. 14, 1920. (AL. Stat. a 


408, 421), permitting allotments - on. lands. sclacsified ‘as. coal. with es 


reservation of the coal to the Fort Peck Indians, no other legisla- - 


tion: appears to. have been enacted ‘prior to the act.of March 8, 1997, 


: F anconne | the smen, of the Indian. to have alonbed: to him. mineral . 7 
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- land: "Martin; therefore, may be regarded as: j having: poner at 


a least’ a valid inceptive right prior to the act of March 3, 1927. It aa 


is, however, suggested in your memorandum. of ‘February T, 1931, - 
| that the words “ undisposed of” import a final disposition . of, and 
vested right to the land, and the allotment: selection. not. having. 


| received departmental approval, the mere selection did not: ‘consti _ 
68 a a vested right. 


‘Tt should -be noticed: hoes. “thee the LAspartmant « on Oe bar | 


— 21, 1927, authorized trust patents, many of which have since been 


| “aenied: on a great number of:allotments on the same schedule; all 
of aihich had the status of unapproved. selections on March 3, 1997. ; 


. - ; This: action, while it: does not necessarily impel the: friteratied: that —- 
. Tights were deemed to be vested under the allotments, it. must. be 


--taken as implying an adjudication, that the setting aside of the land 

_ as an allotment in the field and its listing on the completed schedule - 
was a disposition of the land within the meaning of ane act: Bo 

: cited. | | 
> Tt is also. noticed that av wopdlnGieas of Ja anuary. 18, 1929. (Cir- | 
~ euleins and Regulations of the General Land Office, 4930, pp 715- | 

716), providing for the reservation of oil-and gas under the. act of 
March 3, 1927, in homestead. entries made upon the Fort-Peck: lands 
- directed that the reservation be made only upon future applications, 
and made no such requirement as to pending unperfected. entries at 
the date of the act, which implies the’construction that something. 
less than a complete. equitable title and vested: right to a patent: con- 
stituted a disposal of the land under the act. See also the decision in 
Raymond Bear Hill (52 L. D. 688), wherein it was held that “the . 
filing and recording of an allotment selection by a qualified Indian i in 
the field, operates to segregate the land from other disposal and con- 
_ fers upon him a preference right to the land as an. allotment, which 

| upon eo By the: ae vests in 1 him: an b equitable bo 


‘to a patent.” 


~ + While the’ question of the’ hia ee ‘the ahigpaat: “whieh tha ae 
-. Indian must acquire before March 8, 1927, inthe land selected for 
. ‘allotment ‘in order to consider the land: disposed of j is not free from. 
difficulty, the decisions suggesting a contrary view from that which 2 
‘the department. has expressed, are not so plainly in conflict or in 
“point as to require any ‘disturbance: of the practice that has hereto-. so: 


‘fore prevailed, i. e., to issue a trust patent: without. mineral reserva- 


--tion under the act. of March 3, 1927, to an allottee on the’Fort Peck 


reservation, where the allotment has been filed and recorded prior to 


the date of said act. It follows that the trust patent to be issued to _ 


‘Charles Martin No. 2 should be issued without oil and gas reserva- 
tion to the Indians having tribal rights in the lands of the reservation. a 
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AUTHORITY OF THE VETERANS’ ADMINISTRATION. 0 reansren ea) 


" ELIZABETHS HOSPITAL 


St. Gi miy Cokes Fe te 
A a Se a ee | 


"Opinion, November 20, 1981 


Insane’ ‘Paiste! Sctaimes ‘Sairons, Msnines 80 | Bnizaeres “Hosen Soa 


 SHCRETARY: oF WaR—VETERANS” ‘ADMINISTRATION. | } PG OSE eds puree 
» The: transfer of insane persons. of: the: Army, ‘Navy, ‘or’ ‘Marine’ Comps, pone 


wee as 


| . a of ‘the Nay pursuant. a6 eat, 4849, Revised Statutes, to: the. rolls, of the a 
ae _ Veterans’ Administration ‘does. ‘not. affect ‘the authority of the hospital. to. — 
>" continue to. hold such’ patients until’ ‘teleased ‘or discharged by’ the ' ‘com- ao 


os ~ mitting officer. 


Insane ‘Parsons—Sotoms, Sartors, ‘Maitineas"Teaere—Se.. Bias Avenir uous 


HOSPITal-ADMINISTRATOR OF ‘VETERANS’. Awras—DuteeaTIon OF AUTHOR oe es 

“Transfer ata jngine’ persons’ of’ the ‘Aimiy, are or Marine Cotes, coined “ in | 
‘Sty “Blizabeths ‘Hospital to the rolls of the ‘Veterans’: ‘Administration is one 

_ of the functions, powers and duties’ “which the Administrator’ of Veterans’ 

ny Affairs. As. authorized. to delegate | to. the’ Mediéal Director Of. that organiza- 

tion. by. ‘section 5. of. the World. War, Veterans’, Act of June. 4, 1924, . as” 

amended. by the act of J uly § 3, 1980. a. ; a 


mets Sy fie | oe 8 


Frexey, Solicétor:. | | ie | 
~ Certain qnegtions's cabnitied aby ¢ the: seers to the peeunrred 
of St. ‘Elizabeths Hospital: relative to the transfer of retired:men- 
committed by: the Secretary. of'the Navy to the rolls of' the Veterans’ | 
Administration at the hospital by order of the Medical Director of | 
that bureau, have been. referred to, me, for consideration and. opinion: 
It appears that the hospital has: recently,, received some 41. letters. 


| signed by the Medical ‘Director: of ‘that bureau authorizing the:iti- - - 


clusion of. the’ names of certain. retired’ officers and” men mostly from 
the, Navy” on, the. monthly ‘voucher’ submitted to. the’ Niles Nason 
Zegna: office. of the Administration. . Te Caer ee rae ee 

| ~ The notices i in each case read: as follows: 


| “This. office ‘nas’ ‘been informed. that: a ‘request ‘has been, made by the: Yespon- : . = - 
| sible ‘representative of: the above ‘named. retired man to have his’ name ome Aan 3s 


= on. the Veterans’, Administration rolls at your hospital. 


Ps tion, ‘ander. the provisions of. the ‘World ‘War ‘Veterans’ “Ket i924; as “amended, ae 

cand he has’ previously. been admitted . ‘to: your hospital ‘upon ‘the: ‘author ity ‘of nee 

the Secretary of the Navy, you are hereby ‘authorized to ‘include ‘this name, from 
~ this: date ‘on: ‘the: aac voucher submitted . to: the. Washington Regional a eae 


= ‘Office. - 


jo 


| ex-service men. Se fa eas | oat 
, These letters. appear. to have been. see in. a, conformity, with’ an , 


ae order: dated June 23; 1931, issued by,.the Administrator on the sub) | ae 


- , ae of “Authority, for. placing names of retired : men of the v. S. 
| / 18607—32—vor. 538-——85 , ee 


“The. per - diem. rate for this. retired man ‘will be. no greater than for discharged : oe 
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ae Atmy;. U: 8: Marine Corps; and USS: Navy; upon the Bet ase : 
at St Elizabeths Hospital, ‘Washington, D. Ge A Copy of this order : 


| ; was furnished the hospital. | 
In substance, the Medical Director pee that it ee oo aes 


- mined that the retired men named are entitled to hospitalization See 
under. the provisions of the World War. Veterans’ Act of June 7, ~ 


1994 (43 Stat. 607), as amended. . It.is assumed that this. determina. — 
- tion was made. after application and. adjudication. of. their: rights. os 
under section 202 (10). of the said act | as. epee, by. the order wie Mae 


_ June 23, 1981, above referred to. se 
My” ‘opinion has. been . requested, with | respect | to, the: following oes 
‘questions: : _ | | ae ee 

~L.: Whether the. authority to hold, such: patients when committed. either. o - 


the: Secretary. of the Navy or. the Secretary of: War can, be transferred. to one 7 


| Administrator. of the Veterans’ Administration? 


side: “Whether. the: Medical. Director. of. that: bureau . has. ae anthority. te sien © “ 
these orders. transferring such patients, and whether the. g hospital, may: pontine - 


| to. hold, such: patients under his: direction? 2 Bie. ah 


-Séction 191, Title. 24: of the: United States Code," wwhileh’ comprises | 
section. 4843 ot the Revised Statutes, as amended, reads as follows: 


‘Admission : insane persons of Army, Navy, Mari ine Corps, and. Coast Guard. See 
The superintendent, upon. the order of the Secretary of War, of the. Secrétary’ 2 
of. the’ Navy, and of. the: Secretary: of: the ‘Treasury, ‘respectively, shall ‘receive, 
and: keep: in. eustody, until. they. are. cured, . -or-removed by the. same: authority. « 
- which. ordered. their. reception, insane persons of the following descriptions : 
First. Insane persons. belonging t to the Amy, Navy, Marine ta and. Coast . 
Guard.: : : 
Second,’ Civilians emiloyad:: in the. Quartermaster Corps Ok ‘the Army who 
may become. insane. while in such employment. 


Third. Men who,. while. in the ‘service of the: “United. ‘States, - in. the Army, : ae 


Navy, or. Marine. Corps, have been admitted to the. hospital, and have been 
thereafter discharged from it on the supposition that they have recovered. ‘their 


reason, and have, within. three years. after such discharge, become again insane’ - 


from causes existing at the time of such Senate and have no iio acae : 


of support. | fs 
i Fourth. Indigent insane persons who have beén 4 in either of. the aid} services | 


_ and_ been ‘discharged: therefrom on account of. _aigabtlity, arising. from, 4 Bagh oe 
a _ insanity. | fe 7 ewe ae 
: Fifth. Indigent i insane ‘persons ‘who. have become insane within three years ae 


after. their discharge from such. service, from causes which arose during: and 


| were. produced by. said. service. (RY 8. Sec, 4843; Aug. 2, 1912, e. 891, Sec. 3, OP. 


ir 87 Stat..501; Jan. 28, 1915; ¢. 20, Sec. 2, 88 Stat. 801.) 


“Tt has been’ held that'a ‘retired. Navy officer: i is ae +0: ther sojarian a 


- diction of the Secretary of the Navy as respects commitment tothe OS 


oo hospital for the insane. Whéte v. Treibly (57 App. Dp: ‘C. 238; a9, —— : 
Fed. (2d). 712). From the facts in that case it appears ‘that: ‘Gomis = 


ag) -mander’ ‘Treibly was. honorably retired from the Navy on ‘or’ ‘about. 


re | November 20, 1922, and on ‘October’ 31, 1928, 8 direction, of fe ae a 


a rere rife as ere eee : 
‘ ve | wate Bay cee pala a! 
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; oe was. ' cetactied to St. Elizabeths Hospital. ‘The court : 


= concluded. that as Treibly’s “incapacity is the result of an incident 2 es 
of the service,” his’ care and protection while thus incapacitated and 


: unable. to act, for’ himself are the concern and. duty of the. Govern- 


7 - ‘ment, and. his. commitment. therefore: was. authorized by. section 4843, . 
“Of: the: Revised. Statutes, ne United States Vv, as ce Ue S. _ 


os A paays 


In the _ of United States v. resell 1 (19 ia D. C: 48), laa - 


ing the™ fact that the statute provides. that the patient shall not only ; ae 
. be received ‘but: likewise kept: in custody ‘until he is cured or until | a 


removed: by ‘the same’ authority which : ordered his: reception, ‘the | 


“court: expressed: the view ‘that: it gives. no authority to the superin: _ ‘ee : 
tendent: to: discharge: him: for: the. ‘reason. that. by: his intermediate. ee ie 
discharge from the Army he: has ceased’ to be: a : soldier of the. Uae oa 


ea States: On} ‘page 54 the Court. said—~ sph fea 


We take it that. the purpose. and plain intent Of: ‘the Het of ‘Congress ‘were = 
that: any ‘person: in’ ‘the military service:of the United States becoming insane 
might: be: committed: to. the. hospital during: ‘his: term. of: ‘service, and thereafter. 
detained, there at the expense. of the United: ‘States, until he .was cured, or. was 
removed by the same authority. which. committed him,. notwithstanding | ‘that im 
: the 1 meantime he ceased to. be in, such anilitary service. ce, | | 
‘However, in later. actions. in the. Supreme Court. of the. District of 
: Conable | in habeas corpus. proceedings the view was expressed that 
the discharge from the Army of men so committed terminated: the 
authority of the hospital to further. hold the. patient unless ‘pro- 
ceedings © were instituted for the purpose of testing his soundness of 
mind as provided by law. .(See.the unreported case of In re David . 
Albertstein, petitioner. Jae Proceedings having been: instituted in the 
ease and the jury having rendered its verdict finding petitioner to — 
be of unsound mind but without suicidal, homicidal or other danger- S 
ous tendencies, ordered. his release by. order dated May 12, 1927. 


—. Tt does not appear. that in either the Frizzell or. ‘Albertstein ae as 
«the. parties were retired officers or. men: of the. Army. or Navy. The” 
authority to hold retired officers committed: by. order of ‘the Secre- Fes ee 
tary of the. Navy which. has. béen definitely: established by the’ ese: ae" 
| cisions of. the courts. “appears : to apply in principle to retired en- 


— isted men likewise committed, and their release canbe effected. only oe Me 


by. being: discharged as. ‘cured or. removed. ‘by. the same authority” 


which ordered their ‘reception. — Section 4843, ‘Revised. Statutes. * 
aa /No question. is raised. as to the authority. of the hospital. to con: = 

| tinue to hold these’ men tinder the commitments of the’ Secretary a 
Of the Navy. Ta fact the order of the Administrator recognizes this . 
et authority. In this. respect, the. order. provides as ‘follows: Wie 


og retired’ man. at ‘St: “Wlizabeths* taken. ‘over’ by’ ‘the: bureau, ‘or his. ieee. ci. ae 


re an bi his behalf, will ‘be informed that he’ will be transferred: to another Cecma eo 
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should: i it. become administratively desirable or necessary. to: io: $0, and if. and 
when’ that occasion arises the Secretary of War, or. Secretary. of. Navy, . AS. 
the. ‘case: may. be, will be: requested : to, authorize his. removal. in, accordance 


| a with the provisions of. the law governing removal or discharge. of insane. per- 


Sons belonging to the ‘Army and Navy (Sec. “191,. ‘Title 24, ‘Uz S. Code). “This 
law ‘provides’ for the removal of insane persons. belonging | to” the: Army and — 
Navy: ‘by. the same authority: which. ordered. their reception,’ which. in the ‘cases 
interesting us at the present time would be the Secretary of War or Secretary 


_ of the Navy. 


In view of the focome I am. ‘of Bec opinion ee the Ge of 


- ‘he men named. in. .the. letters. to the rolls: of. the Veterans’. Admin- 


. istration is not-intended. to affect, nor does it affect, the: authority. 
_ of the hospital to hold these patients under the orders of. commit-. 


ment. by the Secretary. of the Navy, and the authority to continue to — ; 
so hold them is expressly recognized. in the Administrator’ s order, 


until released or discharged as. prescribed in Section, 94, ‘Title 24, 
a United States Code, supra.. : 

-.. The.second question. concerns the. ‘authority. of ‘the. ‘Medical Diree: 
| tor to sign the orders. transferring these-men to the rolls..of. the 
Veterans’ Administration. It seems clear that: the Administrator 
himself is clothed with the authority to determine the right of these | 
persons to the benefits of the War Veterans’ Acts. He further is 
clothed with’ authority to: ‘delegate: certain fiinctions to officers’ and 
employées’ ‘of ‘the’ bureau. “His powers are. ‘defined: in Section. 426, 
| ‘Title. 38, United States Code, amended, as follows: | | 


7 The. director, ‘subject to the general direction of the President, shall admin- 
ister, execute, and enforce the provisions ‘of this: ‘chapter, and for that pur- 
pose shall have full: power and authority to. make ‘Tules. and regulations, | not - 
inconsistent with the provisions: of this chapter, which - are. necessary or appro-: 
‘priate: to earry. out: its: purposes, and ‘shall decide all questions, arising under 
this. chapter. and | all.: decisions - of questions of. fact. and: law. affecting | any 
claimant: to the benefits. of ‘Parts. II, III, Or Iv. of. this chapter. ‘shall be eon- 
- elusive’ except as otherwise “provided ‘heréin. “AL ‘officers. and employees’ of 
the bureau shall perform such: duties as’ may be assigned them by the director. 


2 “os official acts performed: by. such. officers’.or employees: specially designated . e 


te therefor by; the. director shall: ‘have the same force. and; effect: as. though: per- 


: formed by the director in ‘person... - Wherever under any | provision’ or provisions 

of this chapter regulations are directed. or authorized to be made, such regula- 
tions, unless, the context otherwise. requires, shall. ‘be. made by bee oe 
Lies “(Tune 7, 1924, c. 820, see. 5, 43: Stat. 608.) ee oe a * 
- With respect. to hospitalization, Section 434, Title 38. of the United ies 
States Code [Supplement Vd reads j in: ‘part as follows: de ee | 


The director, subject. to, the general: directions. of. the. President, ‘shall be - 


"responsible for the proper examination, medical | care, treatment, “hospitaliza- _ 
tion, dispensary, and. convalescent © care necessary and ‘yéasonable aftercare, _. 


welfare of, nursing, vocational training, and such’ other services as‘may be 


“necessary. in the carrying out of the provisions,of.this.chapter, and.for that 
| Dunpose is. hereby, authorized, at the direction: of. the. President Or: with. ithe re 
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| - approval: ‘of. P the. head: “oft the: aera ‘concerned; ‘to™ “utilize: the: -taetttviae': eee 


» existing on June 7,. 1924, or future. facilities of the United. States Public Health | 


A Service, the War Department, the ‘Navy: Department,: the Interior Department, a 


| the National Home for Disabled: Volunteer Soldiers, and such other govern- et e. 
- mental facilities. as may: ‘be made available for: the purposes: set: forth in: this a 


chapter; and’such. governmental'agencies are hereby authorized. to furnish) 


| | ~~ guch facilities, including. personnel, equipment; medical, surgical, and. hospital | 
- services. and. supplies as. the director: may deem. necessary and advisable in — 


. carrying. out the provisions. of this chapter, in addition to such. governmental e ao 


s facilities:.as are hereby made available... (June 7;: 1924, ¢.. 320, sec. 10, 43. Stat... Oe 


.  . 610; as amended July a 1926, Cw 123, see. i, 44 Stat. 780; July 3, 1930, ¢ . 849, sec, a . : : 
ae 46° Stat. 991.) . Be ee 


a “The. functions, powers, eh dance: onfenred 1 by coe ‘upon. site Die ~ ace . | 
. rector: with other: powers: are conferred upon. and vested: inthe —— 


Administrator of Veterans’ Affairs by act of July 8, 1930°(46 Stat. 


1016), (Section 11a, Chitpter : 1A, ieee 38, ‘United States os Sup- a 


plement. Vv). 


It seems to be within the intent. of “the : not that - the Director (now . a 


Administrator) may assign certain duties to officers and employees: 
and that all official acts. performed by such officers. and. employees, 
specially designated therefor by the Director, shall have. the same — 
. force and effect as though performed by the. Director in. person. . 

_ There -is no ‘specific. provision in the. statute conferring authority 


upon. the. Medical Director: to sign orders. of this. character, but it 


appears that under the.law he may. be specially designated by ee : 
Administrator: to perform such: duties, 9 | 

In answer to the second question, I have feos, to navies you 
that in my opinion the transfer. of the names: ‘specified to the rolls 
of the Veterans’-Administration. may: lawfully be made under the 


| | orders signed. by. the. Medical. Director, in the event that: he.has been _ 


~ specially. designated by the. Administrator: to perform: this function, 
but that such transfer in itself does-not affect the authority to hold. 


- such: patients under. commitments of the Secretary of War or Secre- 


tary of the Navy, under. which they were received and held ag pro- _ 


- vided. by. Section, 4848, Revised Statutes (See. 191, Title 24, med, are, a 


- ‘States. Code). 


In the letter. of ths ascictant 6 the: ‘Superintendent aes ‘the i. f oe 7 
questions, attention is. called to the fact that one of the patients named 


was” discharged. from the. ‘hospital on N ovember. 26,. 1930, and that. 


a ec two: others. are.on ‘parole. There also appears to be: an error in- the eee 


a ~ official designation of. one of: the parties named... These matters 
should. be’ brought to the attention of the Veterans’ ‘Administration. == 
: with. the view to: having. such corrections made. as: the. facts: may: ee ean 1 


- Approved: | 
J OHN: H. Hoge = 
_ Assistant Seoretary. 
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| = DISTRIBUTION oF ‘cROW INDIAN TRIBAL FUNDS—FINAL mas ace 


ee Opinion, November 20, 1981 


Crow: Inprane ‘Duran “Funps—Finat. Hors —-SraroTEs.. = ete : 
“Sections 3. aud. 14: ‘of the act: of June. 4,41920, cbaving: been: Jett. undisturbed 


by ‘subsequent legislation, remain conclusive and exclusivé as.to: who are mo i; 
entitled: to share inthe distribution of the. Crow Indian tribal funds, and 


» the expression | “to. the Indians entitled ” has reference. only: to those whose | 


“names: appear: on: the’ ‘final rolls made as: provided ma by that acts Fo Bis ja ght 


c* “Grow: ‘InbIANs—Mrnors—ALLoramnr—Tripar FuNps. 


The act of May 19, 1926, as “amended by the act of May 2, 4928, ‘er anted 2 


to thé ehildren of ‘the ‘Crow Tribe: living: on’ the: former’ date. and. to’ those ee 


ee thereafter. born: only: allotments: ‘of. lands,: and: it. did: ‘Not: extend ‘the pro: 


en visions of: sections 3 and 11. of the act of June 4, 1920, to: include them ene 


= . ite any. distribution of. funds accruing subsequent to December 4,. 1920. = 


a Crow. INDIANS—TRIBAL Fonps—Finat ROLLs. 


The distribution : of funds. accruing © from: any. source. “pabseqaent: to. ‘six < 
7 : _. Months after June. 4: 1920, is limited to those, Indians, of. the. Crow: Tribe — 
- Whose names appear on the final rolls prepared in accordance with, the | 

- provisions ‘of section 3 of ‘the. act of that date. aoe : 


Grow Inbrans—ALtorracewn—Attorrim—Lnase—Minons. | ee 
“The sole object. in the amendment, of section. 1 of. the act of: Tune. a “4920, , 


ce ~ by the act. of ‘May 26; 1926, was’ to extend ‘to allottees ‘thereunder a | 


further: privilege,. ‘that’ of ‘leasing | their allotments, or: any: part thereof, 

si,° and the. allotments: of: minor. children for. farming and- grazing’ purposes, 

and not to move forward the: date: of the. qualifientions, for. alotament From 
June 4, 1920, to, the date of the. eamendatory act. sci ie 3 


Finney, Solicitons.. eee Wee ee ee ee he 

_» ‘Upon.recommendation: of tiie: Commissioner: at Tidian Adfains: my 

: * opuuenii is. requested. on:certain questions arising’ ‘in connection with 
the final rolls of the Grow Indian ‘Tribe in Montana; prepared under 
_ the: provisions of the act of June 4, 1920 (41 Stat. 7 51); entitled “An 
_ Act to provide for the allotment of lands of the Crow Tribe, for t the rt 


- > distribution of tribal funds and for other purposes.” 


The original reservation. of: the. Crow Tribe was rodugedl: in area | 


a be cessions made under three successive acts of Congress, each of .” 


which. provided: for allotments: in: severalty. to the Indians and dis- - 


posal of the unallotted. lands under: the public land laws: -Bills‘were | 


subsequently. introduced i in Congress, ‘some looking-to’ the’ reopening © 


to public entry of the remaining tribal lands and. others for the pro- - 
rating: instead of such lands among the. members of the ‘Crow. Tribe: ere 


- None of. these bills: was enacted andthe matter culmitiated in the — 
' above act of June 4, 1920, section. dof which. authorizes the allotment 
of lands in severalty to. the members of the Crow Tribe as follows: 


a * + . one hundred and gixty acres to the heirs of every enrolléd whehiber, oe ee 
i entitled to allotment, who died unallotted ae December: 81, 1905, and peters: : 


: ca wae oe aaa “ee ; : 
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ae ‘the passage. of ttits: ‘Act; ‘next, ‘one’  hunatea’ and. rae acres’ to. ‘every™ allotted ae ae 
a. member living. at the date of: the passage of this Act, ‘who may then be the head . ! 
of a.family and has not receivéd allotment as such head. of: a family; and — 


: thereafter ‘to prorate: ‘the remaining. unallotted ‘allotable- lands’ and: ‘allot’ ‘them 


os $01 that every enrolled member living on the date of the passage’ of: this Act and 
| ‘entitled: to allotment: shall receive: in the aggregate an equal. share of the. allot- 


able tribal. lands for his. total allotment, of land of the Crow Tribe. Allotments 7 


: | ‘made. hereunder shall vest, ‘title in: ‘the. allottee ‘subject. only to existing ‘tribal . re 
| - ‘leases, ‘which leases in: no event shall’ be. renewed a extended by the’ eooreaty ceo 


i : of the: Interior after. the, passage. of this Act,, *. ° , Titables supplied, Ie 
” Section’ a ‘of the: act’ frvvddegea Th = La ao a pe 
That the. Secretary of the Interior. shall, “as: ‘speadily. as: possible, ‘after. the 2 


passage of this Act, prepare a complete roll. of the members of. the Crow,Tribe 


who. died unallotted after December 31,. 1905, ‘and before the. passage of this a 


‘Act ‘also, a. complete’ roll ‘of the: allotted ‘members: of the Crow Tribe. who six _ 


- ‘wionths after the’ date‘ hereof are living and. are heads of families but have not 


| __ received. full allotments:as such ; also,.a:complete'roll of the unallotted: members: 
~. of. the tribe, liwing six months.after the approval of this Act who. are entitled: ‘to 


Bes allotments. Such. rolls when completed shall be. deemed. the final allotment rolls. _ 


_of the Cr ow Tribe, on which allotment of all tribal lands. and distribution’ of f all oa 


: : tribal funds existing at said date Shall be made. “[Italies: supplied. 1 rae 
Bryon casual examination ‘it. might appear ‘that conflict exists ‘be- 7 


e “Grech the. provisions of sections. 1 and 3 of. the act of June 4, 1920, as on 


to. the. various classes of allottees | Provided for therein, but a “careful 


need 


- 99. 921 (48 Ll. D. 479), § in n the c case eck Big Tair, a Crow Tadien, ‘shows ea 


thas it is ‘possible to reconcile or harmonize the two. provisions., * See- 
‘tion 11 of the same act after providing, among other expenditures, - 


Lr for the purchase of seed; animals, machinery, tools; implements, and_ 


ae othér equipment, for’ sale ‘to individual members of the ‘tribe, further xo 
. _Brevides: Ses “ihe ie nk ee ee / 


: ae Rs That after said sums have ‘been deserved and set aside, ‘together a 


palance: ‘of stich’ ‘consolidated’ ‘fund, and all other: funds’ to. the credit ‘of ‘the ; 


ae tribe ‘or placed to its credit thereafter,” shall be. distributed per “capita to ‘the - 
ae sh ragiel entitled. | [Italics ‘supplied.] og ce 


The foregoing was the rout so > fers as ‘the present inquiry: j is 


Be concerned | as.it existed under the act of June 4; 1920, and before ¢ any. a 
of further congressional legislation had been enacted Tt was: “said, : 


| “among: other-things, in thé Solicitor’s opinion: of November 23-1991, = 


ae _ supra, with ‘respect to the finality of the rolls of the Crow Tribe as - 
provided for i in that: act. (p. 483)— © ee ark ate | 
mee ‘Here, however, a different: situation: obtaitis; for’ clearly’ there is no 0 authority 28 By 


to adé:to:!the final: rolis.of:the:Crow Tribe” any children born after. December _ 
A, 1920. Again, under: our’: ‘other: acts,: ‘the: lands. remaining: after’ completion:‘of . 


ee : the. allotment; work, either become subject, to public. sale and entry, or else re- ie 


_ ain Indian tribal property subject to. future Mlaposition. by. Congress. ‘ere, 7 wees 
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-stheoretically.a at: east: no: allotable: lands,, are.to. remain, ‘as: hey. ‘must be pre: - MG 


-rated.in such: manner. as to, give members. of the ,tribe, Hing: on a sertain: Mate. | 
‘an: equal, share. : 


., Administrative: ‘officers: a heinig without: ‘power. a alter or. amend existing law, 7 oe 


we ean not. change: the requirements ; of the act in: ‘this. respect... er a eee 


ST He‘act of May 19,'1996 (44 Stati 566) , provided for the allotment - 
oh ee lands to living ‘children on the Crow. ‘Reservation, including lands 7 
- -theretofore opened. to, entry. Section 1 of the, act reads as. follows: | 


‘That | the Secretary: of ‘the Thtertor. is’ ‘hereby: authorized to ‘allot’. lands in - 


me severalty. to children of. the Crow Tribe, now. living, not. heretofore. allotted, | 


col _ from any suitable lands belonging to the. tribe. now available for. allotments, 


| or which. taay become ‘available, ewe any ‘Crow Jands heretofore oS | a 


; : to entry and sale, [Itali¢s supplied.1° 


.... This’ section was. amended. by. the: ack of May 2, 1928 (45 Stat, 489), | 
| by. adding after the words.“ including any - Crow. lands opened. to 
entry: and sale” the following: “and-to:allot-land-to children here- 
after born, SO long as there are lands of said tribe available for allot- 
‘ment: purposes.” “Except. for this addition the’ broasions. of said 
| section 1 remain the same... | 

The act of June 4, 1920, supra,. was ace by the ack of May 26, 

1926 ‘(44 Stat. 658), the title of which is “An act to. amend sections 

1, 5, 6, 8 and 18 of an act approved. June 4, 1920.” ~The provisions 

of Sections 5, 6, 8 and 18 have no decisive bearing 3 in connection with 

the present inquiry. ‘Section 1 of the act of 1920 is ‘repeated verba- 
tim in the amendatory act of May 26, 1926, the amendment consist- 
ing of the following addition thereto: = at 

. Provided further, That any allottee classified as egtipetent may ‘Tease. his 
or her. allotment. or any part thereof and the allotments of minor children for | 

farming and grazing» purposes. Any adult incompetent Indian with ‘the ap- 


proval of the superintendent may lease his: or her allotment or any part thereof 
and the allotments of minor children for farming and grazing. ‘purposes. The. 


allotments. of orphan minors. shall be. leased by. the superintendent. Moneys — 
received : for or on behalf of all. incompetent - Indians. and minor. children. shall aa 


| be paid. to the. superintendent by. the-lessee for the benefit, of said Indians.. “No 2 


lease shall be made for a period, longer than five. years... AML leases made page ee 
| “this section. shall be recorded at the. Crow. Agency. es | Ree 


~The auiestions § submitted by the Indian. n Office for opinion are we the | a po 


: following: . 


ee Should. the distribation. of funds accruing, ever; any.’ ‘source » subsequent. to ae 
_ six. ‘months after June. 4, 1920, -be limited: to. Indians. whose, names ° appear. ON =e Se 


the final rolls prepared. under section 8 of the Act of June. 4, 1920? 


2. Should the names of after-born children living at the date of payment & 


| be: added. to: the roll: so, that. they wilt: participate therein?.: 


8. Should the names. ofall enrollees: who may shave. died hefore payment of a. 


- any such subsequent. accruals:be. eliminated-from the roll? . ce se 
The questions involve the right of Crow ‘childeen’ borti since ae ; 


‘ ed of the final rolls, as npr for i inthe act of 1920, to 2 . % , 
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ia a eee in: “the! distribution ‘of: the: funds of: the iribe.: The See of 2 : oe 
May 19, 1926, supra, expressly authorizes allotments of land to: Crow ee 
aa children born after the closing of the prior-rolls, but nothing is said: 


therein asito the right-of the children to:share in the: distribution of nod: 


i. tribal’ funds. Tt has been: contended that: such children: are entitled . : ; 
a to share i In: all the funds. accruing: to the tribe: subsequent: to December. 


4, 1920, the. date: the: prior rolls: became: final::and also all: future be Sages 


aéernals,: on. the. theory. that. the act of 1920: contemplated: that the = > 


rolls provided’ for therein were intended. to be final only as to allot- 
ments of Jands and the distribution of tribal funds “existing .at that = 
date "—December 4, 1920; in other words the-contention: being. that: ee 
as section 3 of the act of June 4, 1920, spécifies that the distribution =. 
of all tribal funds “ existing ” six ‘months. after: the date of the. act. es 
- should’ be: paid to those: on the final rolls and-makes.no provision: for = 


the: distribution thereof, Congress’ must have. intended. when . that, 
_ section is taken in: ‘connection: with: section 11 ofthe. act. that. such; | 
funds should:be distributed in accordance with. the usual practice as 
to per capita: payments under’ a Auctuating roll, that.t ee ne Z 
the deaths and adding the: births.’ 


_ However, a different: view is possible under, the: legislation, ‘that me 


is, that Congress meant what it said in the act of 1920 in declaring 
the rolls of the tribe to be-final and that. the. intention ofthe subse- 
quent legislation. was: to limit. the: right. of. after-born children. to: 
allotments’ of. land only—it’ was not also the intention that they... 
- share.in the distribution: of funds: as fixed. by. section 3 of said act. 
Tf the theory. advanced were followed. the. adding. of the names 
of. new-born: children and striking. off. the names of enrolled mem- 
: bers who have died would. virtually require a. new roll at the time - 
each payment is made. To adopt.such a course would: clearly be. 
inconsistent. with the: declared. finality: of the rolls in the act of 


-..  -1920,.a. course that: could. only be justified in: accordance with express 
ia. legislation. Besides, _as. the. disposal. of the bulk. of: the. Crow prop 
erty is controlled’ ie the provisions of ‘the act: of June. 4,.1920, 9 
declaring the rolls final, it. is unlikely. that Congress. would provide ee 
_ a different: method..for he: disposition of the comparatively: small. 6 tg en 


‘Tamaining: property,” thus. necessitating two: different - rolls.:. 


> -Section..3 of the act. of 1920. which. declares: “ Such., rolls ae . 2 ee 
ce “completed. shall. be deemed the final allotment ‘rolls.- of | the. Crow, Lore 
: Tribe, on. which allotment of all tribal: lands. and. distribution of. all i" BS Jag Tal Pe 


-.. . tribal: funds: existing at:said date-shall be made,’ ” Titalics. supplied], Sue : a 
and section 11: of said. act. which declares: “ That. after. said sums 
have: been reserved. and set aside, -together with a sufficient: amount ee 
2 sto: pay all: other’ expenses aitthorized: by.this Act, the: balance. of such ee As ee 
ar 8 consolidated ao and all other aS to the credit of the tribe or ae ae 
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mos placed to: its oredit Hoeention ‘shall’ be distzibuted: per _ capiti he. aac 7 ao 


— _ Indians: entitled,” .[italics: supplied], were: left: undisturbed. by the ae 
amendatory act. of: May 26;. 1926; ‘supra;. consequently said sections 


: : we remain. conclusive and: exclusive an: ‘the absence : ‘of subsequent: legis- ee 
. lation to ‘the. contrary: as to: who: are entitled. to: ‘share in-:the'distri- ee 
bution -of ‘the: tribal':funds and: the: expression: “to the: Indians 


E entitled: *:-Titalics. supplied]: can' refer to none othér than’ those: 


whose names: appear ‘onthe “final: rolls. provided: for. ‘inthe. act: of a 
4920. Of course. ‘funds’: would: thereafter : acerue ° ‘and: this: fact: is.” 


a recognized in: section: 11s: This section: taken ‘in: connection . with: a SPE 


2 | section: 3 would itself:seem to: carry: an explanation: of: the: ‘provision: nettet 
- to’ the: Indians’ entitled,” that’ is,’ after providing “in section 38... 


: Bu which’ declares: “Such rolls: when. completed ghall:be deemed: the - He : | 
~ final allotment rolls: of the Crow ‘Tribe; on which allotment: of: lands. a 


and the distribution of all tribal funds existing. at such date shall — 


> be. made,” it:-was evidently. realized that: there: would be. accruals: of | 


funds thereafter; hence the: provision in section ‘44 and all. other 


funds: to: the-eredit. of the :tribe: or placed: to its credit. thereafter, 


shall: be distributed per capita. to the Indians entitled,” [italics ‘sup- 
plied], which. necessarily means the. Indians appearing: on: the-final 
rolls... It must. be borne-in mind that at’ the. time: of: the act! of 
1920: not ‘even the. allotment of: lands, much. less the distribution of 
tribal funds to after-born children: was in. eontemplation:: -The:act 
of May: 26, 1926, as stated, left: unchanged sections: 3 and. dt-oftthe. 
act:of 1920, but’ nothing was’ said: as to the: funds:in thatconnection: 
Hence thee is no significance in the. provisions: of section::3 of ‘the 
act of 1920-—“+ distribution of all tribal funds existing: at said:date:”— 
as: would warrant the conclusion’ that: it: was: ‘intended that the’ chil- 
dren’ ‘for whom: only allotments are: provided 3 inthe. act'of May 19, 


a 1926, should also share’ in’ the-tribal’ funds. This is confirmed: by 
— section: 11 of the-act-of 1920: when: itaken: ‘in connection: -with: section: | 
8 thereof; showing. that. the provision““.to the Indians: entitled ’ WAS 


é not: intended: to -include: children: living: on: May. 19, 1926, for. whom ie o 
allotments of land only were- provided: for. in’! ‘said act:’ Further- 


‘more; the act of: May: 19, 1926, ‘authorizing allotments of: lanid-to 
ee children. then’ living. did not. ee the: situation existing under. the 

~ provisions of the act of’ 1920. ‘further ‘than to provide for.a:class— ne aag 
-- {hat would not. otherwise have. ‘been entitled: to: cree: allotments De os 
aa land: or other tribal property. : Eas ee oO ara 

se) En. view of the positive declaration: as ig! ne. ‘amplity: et £ thie yolks a. 
inde up under the act of 1920 and the fact that: the act. of. May: a aa 


| — a 4926, only” authorized: ‘the: allotment':in: severalty of: lands: to chil-. ~ : 
Tee dren ying © on: that date, with, no - mention of funds, it it i is Aairt to: pon are 
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- clude that it was” not ‘the’ congr -és8iohal: Ree in ‘said act to grant 
- to the children any other right than that of an allotment of land; 


: | ‘that: is, the distribution of funds accruing from any source Shae: tgs Se 


quent’ A Six months’ after June 4, 1920,: should be limited ‘to: Indians 


ae whose names appear on the final rolls prepared under ‘section 3 of | a 


| the act of June 4,'1920." Accordingly t the answer ‘to the first question ee 


: ae propounded. by. the Indian Office i is 8 yess, and the answer to the second so : 


_ and third questions isno. 7 
oe SAS hereinbefore ‘Maled section t of ihe act of: A une 4 1920, is: sal ag 
- forth. verbatim in. the. ‘amendatory. act of. May 26, 1926. “Tn this. he cde 

connection it. may. be: said that, apparently. the sole “object i in, viewin = 
amending said section was: merely to extend to: allottees thereunder 


ps a, further privilege, namely, authorizing them. to lease their allot. . 


- ments or any part thereof. and the allotments of minor. children: for’ 7 oe a: 
farming and. grazing purposes. .‘To accomplish’ the’ object. wae de 


: evidently thought: advisable, as has’ sometimes. been. done ‘to: repeat. 7 


- the provisions of the entire section, mérely adding : a ‘proviso to cover © 


_- ‘the new matter. The method employed, however, was evidently oe 


ee not intended, nor did it. have the effect, of moving ‘forward the date 


ued | of the qualifications of allotment. from Wane 4, 1920, to May 26, 1926: > e ne 


- To hold otherwise would be’ to nullify the declaration. of. Coneres 


ae 7 ‘in section: 8-of the act, of- 1920 that. the rolls. made up. pursuant — “ 
thereto should. be the-final allotment: rolls: of ‘the: tribe and require "_ 


the making up of entirely new allotment. rolls. which should. bear : 


- among. others the, names of. children. subsequently. born, and. living - eat 


ee. OD May: 26,1926, the date: of the: amendatory: legislation. That: this .. a : : a : 
was not intended’ 1s plainly indicated by the fact that Congressin the 


- 1s, act. of May 19, 1926, regarded it. necessary tO! enact: ‘special legislation oe oe " 
‘rae authorizing allotments to such children, which ‘special: legislation 
was, pending: before Congress at the time the. amendatory. act:of May 


2651926, was under consideration and was-enacted but. seven days oy ae, 
5.0 prior’ “thereto ;- and: that: such was ‘not the intention. 4s; further; ims 0. 


‘dicated: by: the fact that: the provisions: of .the act. of May..19, 1926, ae Sore 
.- would: otherwise: have. been unnecessary: because children. ‘born: bens 
tween June 4, 1920, and the: passage: of the a act of eMay. 26; 1926, would oy 

a2 _alteady have ‘been. provided. for: . at ee 
Tf the Indians are not satisfied. with epetne fee as. ae ees 
a herein. their. remedy 3 is to: vapply.t to Congress: for additional al legislation, Mate ee 


Aisa 
: os Os. M. ‘Dixon, nee 
ae x a Assistant i Seorctry. 
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"Decided ‘November 23, 1981 


. Mixixe Ctate—Apprsoaion—AnnenpsexT ADVERSE. Crart—Lanb Depanr ie 


‘MENT——JURISDICTION. | | | | ae a ae oa 

| “The Land. Department : is ‘without: jurisdiction { to conaen an “ametvied: 1-apelte + 
cation for patent to a mining claim ‘until. the applicant has. furnished Drooe . 

as to” the final disposition of. all adverse claims. | : een ge 


_ Mrnine CuAIM—ADVERSE Or arm—AppticaTion—AnienDsENT—Possussion, 


co Prior to the final disposition of all: adverse. claims an adverse ‘claimant will = 


not be permitted to exclude from his application’ ‘the ground in’ conflict ~~ | 
and: retain the: portion of his Mhining: claim Hot in’ bleak let and’ still 


hold. the controverted area under’ his ‘possessory. right. 7 
| Mine (Ctanr—Apputostion—Abvense ‘Paooruprnes—Nonton—Lanp- ‘Durant. , 
EINE: LA eS See at Sa Poh Te gah, hy & a ae 

During the pendency ae aoe proceedings: eee to. section 2396, Re: 
es vised Statutes, affecting. any part of a. mining: application,’ all. _ proceedings 
va upon the application before: the Land Department,. except the: publication 
of. notice and filing of the affidavit thereof, inust be. stayed until final dis: . 
| ‘position ‘of the adver se proceedings. . « Be BORE | tN 
Minre Crarse—ApericarioN—AmenDacent ADVERSE Crate —Warven—Lano I De- 
PARTMENT, —~ : ri 0 ee 
"Elimination in an.  dinended. mining ‘application by: an i aaaisee claimant of: die: 


~ portion ‘of his élaim- in conflict does not in effect constitute a waiver of . - 


the adverse. claim nor restore the. right of. the. Land. ee to Pc . 


Minine Crarm—AMENDMENT—ADVERSE Cramm—Surver, | 
| ~The Land Department may permit. a survey to: be made of an amended: mining 


aim in advance of the final disposition of. adverse claims. where the. elaim- — 


ant. applies therefor. and accepts the. risk that the: outcome: of: the ‘pending 
| contr oversies. may nullify such. amended survey. 3 he 
| Epwanns, Assistant Secretary: | - 

~ Harry. C. Bolyard. et ab. filed < on an une 1, ‘4999, tr eeplictia Gan 
Falls. 075550, for patent to the Vermiculite placer, M. S. 10637, 


. ~ located . on. ‘unsurveyed land. within the Kootenai National. ‘Forest, 
| - containing 160 acres. Adverse claims were timely filed. as. follows: a 
(1) By Francis M. Pfirman, alleging conflicts: with, the Napoleon, Sons 


; Copper, Antler, Webster, and Central lodes.* 


(2) By. Zonolite Company, alleging conflicts with the Columbia | a 


and Hudson lodes. - 7 
(3) By Zonolite Company, alleging conticts with the Chipmunk a: 


: and Gopher lodes. 


(4) By A.W. Grambauer, alleging © conflicts with the Blackhiwk _ 
o: Nos: 2and 3lodes. | on 
- Tt appears from. the record Hak nase eee were com-. - 
- menced in the District Court of the Eighth Judicial District, Lin- Bee 


a coln n County, Montana, based upon all of such adverse claims except ~ 
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a ‘the’ claim. asserted for: the ‘Hudson: and! ‘Colina odes. - “No show- 7 - 


- Ing is made as to. the institution of suit based upon these locations.” 
On ‘August 6, 1981, placer claimants. applied , for. ‘amendment, of 


their application... 'so.as. to. apply to. purchase. only. a tract in: the 


- ‘westerly part of the placer, 1;980 feet: long and 660 ' feet wide, con-— 
taining. 30 acres, but expressly excepting and excluding therefrom 
the area in conflist’ with the Columbia lode and the area in’ conflict 
with the: Hudson lode,'as ‘shown by. the adverse: claim of the Zonolite 


a. ; Company. ‘and also excepting and excluding therefrom the area'in 


conflict. ‘with the Central tode, 1 as. shown. hy. the. adverse claim: of 


; Francis Pfirman. © : 7 _ 
~ Comparison of the’ ainanidad aplication: swith the plits of oe ne 
claimants discloses that. the former excludes all. the areas to which — | 
_ adverse. claim: is. ‘asserted, -as above mentioned, with. areas in the 
easterly: part. of ‘the aa not adverse but rendered, incontiguous — we 
by the proposed amendment: Applicants make it. plain in their 
showings that by seeking. amendment. they are not abandoning their 


claim to. the land sought to be eliminated from the. application, but = 
to the contrary,. reserve. the. right t to elect. to do : SO, or tigate their ie 
E rights 1 in the adverse suits. . | m4 


7 By decision of October b: 1981, the cia ieter of the. Gensiat aie | : 
Land Office: affirmed: his previous ‘action’ which required the placer an 


* claimants in. connection: with their. amended. application to apply to 


~ the- district: cadastral: engineer for.an, amended | survey to determine a 


the position of the tracts to be eliminated. from the entry, and. when . 
the amended plat’ and’ field notes were transmitted’ to. his -office,: to: 
= furnish root « of the final Seiies of the adwerse claime 1 in,  aecord- = 


2 (49. LD. 46, 81). 


~The placer Aer ee questioning, the legal ecesity yf a é : 


4 both: of the ‘Commissioner’ s' requirements. : cece ee 
As to the requirement, that proof in Wocbridative’ with: mining 1 regu: 
lations be furnished as. to the final disposition | of the adverse claims, os 


“a the’ Commissioner, in adhering, to that action, assigns reasons sub-— a oe 


~. stantially in aecord: with the view of the department. expressed upon 


a - the facts of this case in its letter of Rae ae ic » 1981, ‘to. ‘Senator o oe 
tae, Walsh of Montana, where it was said— oe Le mee 


-) Agi-to-the: oie male. by the. Gomniissioner that evidence be , filed ‘show: 3 
i “ide : ‘disposition iof:the: adverse .- claims. and: suits, attention: is. directed. to, the. ea 
| ee Denton of, See. 2326, Revised ‘Shabmtes.: : 


| ea. proceddinis, exeent the publication, of Gores ‘and. making and. ‘fling. of the | ane 
. ‘affidavit: thereof; shall be: stayed ‘until .the ‘controversy. shall have, been settled 


on decides = a: court of: competent: dnriseietion, OY, Ud adverse. claim waived.” 
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_ The department in, the case of Jamie. Lee Lode Cu: L. D, 301), held in ‘gub- 


: stance that so long as. an adverse claim and suit was pending covering any part - 


| of a pending mining” ‘application, all’ proceedings : in the’ ‘Land Office must ‘be eo - 


¥ stayed pending’ its’ final disposition, © : ; 
‘This view. ‘is concurred in: by: Lindley’ in: his: ron ‘On: Mines, Vol. ‘gi Bea 


© Maition; Secs. 741° and 759. - Attention ‘is also directed to the. decision: of the ne 
Supreme Court in. the. case. of Last..Chance_ v. Tyler Mining Company (157 ener s 
: U.. S., 683), especial. attention. being directed to. pages 693-694 of the decision. 


In the. Last Chance « case: e the. ¢ Supreme C Court said, beginning page meg 


ue 692 Sd es ee ial ates Lopes 

But. furthér, it is contenaéd: that: the: action of the: owners: of the Tyler. ‘claim | ic 
in. amending their application, coupled ‘with the withdrawal of . their. answer, . | 
took them. entirely. out of the case. in the District. Court. It is. said that: they 


had abandoned all claim to the. property, theretofore in ‘controversy ; that they | ; ae 


.,t' SN ef @3 


were really: noe. ‘longer’ parties. to’ the action, “and. ‘that ‘it ‘remained siinply a 
tase ‘pending: ‘between: ‘the owners: of ‘the Last Chance-and: the’ United: States. 
Such seems: tO have been: the: ‘view taken: bythe. Court of ‘Appeals: when‘ it held 
| ‘that: the judgment. was. -improperly . admitted: in, evidence. : We are. unable. to 

| concur. in this _ Views. At. may. well, be. doubted. whether. the amendment. filed 

in the. land. office had. any force or effect, during the pendency of the action in) 

‘the. District Court. “Section 2326. ‘provides that after: ‘the filing of the adverse | 

claim, ae all. ‘proceedings, except’. the’: publication! of notice and : ‘naking! and 

‘filing of the affidavit thereof, shall be stayed until: the: controversy shall: have 
been: settled ‘or: decided. by. a: court ; of competent. jurisdiction, . or. ‘the adverse 
claim . waived.” im JAS, said, by: this court in Richmond Mining Company Ve - Rose, 
pending proceedings in / eourt,. ‘te after ‘the ‘dedision ‘they. ‘are ‘governed: by it. 
‘Before ‘the’ decision, onee' ‘the’ “proceeding is” cea 7 ‘their’ ‘function: is 
suspended.” rik rae is 4 ott rere eS ‘ 

:! Tt-is. ‘suggested: by: oauneel that. the abandonment: by the owners. of the. ‘Tyler 
focation of any. claim. to. the. disputed, territory: was in ‘effect a waiver of ‘the 
adverse. aim within the. language: of the statute, on fhe happening of which 

the letter, even. if. within. the spirit of the statute. ‘The. ‘adveusel claim | ‘ig: ‘the 

- ‘@laim' ‘made ‘by: the party opposing: the: application, ‘and the-party. to waive a 


- claim is the one who. makes it. . The: obvious. meaning : is. that, when. an. adverse 


claim is: filed—that: is,a a claim. filed: by,,some one opposing . the application in 
whole. or, in -part—the, proceedings in the land. office shall. be stayed. until the — 
‘determination of: the ‘dispute’ by: the court in’ which. ‘the action ‘is. “brought, _ 


or the’ ‘party’ who: ‘has’ presented’ ‘such ‘adverse | ‘claim ‘shall: ‘have ‘in: ‘some way: rr, 
| ‘waived’ ‘his: opposition: to: ‘the: application. - There was: no: “waiver on: ‘the: part. a 
of. the: parties who. filed: this adverse .claim,.‘and the. only way ‘in which any 
waiver is claimed to: have been. made. was. by a proceeding on. the part. of the eon 
applicants: in. the land office, and every “proceeding there was, as we- ‘have hag 


seas seen, directed to ‘be: ‘stayed. ‘It is: doubtless: true that if, notwithstanding the  ~ 


: ‘pendency: ‘of ‘such an’ action, the land’ office: accepts a. reduced application for. Rera. 


i. — ground, no part of: which | is “covered ‘Dy - ‘the. adverse. aim: and:-in: respect. to ooo | 


‘which there’ is no° ‘opposition; and’ ‘proceeds: ‘Subsequently: ‘upon: such: amended | _ 


“application. to. grant a ‘patent, | there is no one who ‘can ‘object, for the matter .§. 


oe is one wholly of procedure between’ the United States and ‘tlie-applicant, and. ~ 


the former, ih ranting’ the patent, “Waive any result In: \: the: pineotures 
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a “Cotativénting upon. ‘the: ‘above: quoted language ét the: ‘opinion, the : : 
. -Cirenit: Court-of Appeals, Ninth: Circuit, ' in — ve bie et al. yee Pk 


p (121: Feds 487, 492), said— 


sits aR Th ‘the Last ‘Chance ‘Case. the’ court gave: as ‘one ee the reasons for ee re 
| not iehaintthe the ‘amended: application. asa’ waiver: ‘the: fact: that. it: was made, ae 
not ‘by: the ‘adverse claimant, ‘but’ by the: original : applicant, ‘so. that; “while: it i 
i, might, be: within: the: spirit: of. the. law, it’ was. not. ‘within: its. letter.. But, the. | 


Se court. elsewhere ‘in. the opinion, gave. expression to. general. views which. would a 


7 seem to sustain. ‘the doctrine that such an ‘amendment of an application for 


7 a . patent” ‘pending adverse proceedings, whether made “by” ‘the ‘original applicant. 
or by the ‘adverse claimant, is absolutely void, and that, if not void; it still . 
Age ‘not: necessarily - a Waiver, of the: matter ; in: dispute or determinative. of the |. 


a --contest,, jbout that, if patent: be issued thereon, it is.a.matter which rests purely 
“on between the. government and the applicant, and. affects. no right, ‘of the. adverse | 


: party, and that. the waiver. contemplated by, the statute must be one which 


Jin: “expr ess. terms acknowledges: a _ Felinguistinent of ‘all claim | to ) the ‘ground . | 


_ a dispute. © 


The: pean ely’ on. perc views ‘expressed i in: . Branagan v. 3 


Some NR ie 


pep Delaney. G. L. D. BG and. Blach Queen Lode. Ve. . Excelsior No. 1 J: ees 


ante may eid the’ “epetitoy, § in.  eohiice ‘With that. eldiméa’ be the chee 


Mee applicant for patent and | secure. patent. to” the portion of his claim — -. 


not in gontroversy and still hold. the. ‘controverted’ area, “under. ‘his 


we _ possessory. tight, but ‘this | view. is, ‘apparently, incompatible with the ae 


e views. an the Last 0) hance. ease, and, ‘furthermore, 18 not directly in 


2. ‘point. Tt i is. the ‘department’s ‘conclusion that ‘itil: ‘applicants fur-. Soh ae 

nish’ the: proof as, to. final disposition, of ‘all the, adverse | cliims, the. en. 
os -o jurisdiction to: consider: thé, amended application 3 is Suspended | and coe 
ae . that it can ‘not. be considered. : . 
A acts Of the department: ‘performed, ‘or "avleripted +6 be per: ae 


i “formed, while a ‘suit is. ‘pending, are null and void. Richmond Min- he 


ing. Company v. Rose (114. U. 8. 576, 585) McKvoy v. Hyman (25° 


= . Fed. 539) ; Deeney v. Mineral Creek Milling Company (11 N. M. 279, | | * i 
- 67 Pac. 724) ; Long John Lode Claim (30. L. D. 298). It necessarily era 


follows. that the: ‘action’ of ‘the: ‘Commissioner’ in attempting to au- 


— thorize_ an amended survey, before the - submission of satisfactory. ede 


proof. of the disposition of the adverse claims, is a nullity and no- ae 


ae way obligatory on: the applicants. Tt-can not be presumed that the 
—.  dispésition’ of controversies pending willbe such as‘will permit the 
department to issue *patent to- exactly” the. same tracts that will be 


shown .on- ‘such amended, plat of. survey... ‘Under section. 2826, Re- ihe 


a o vised: Statutes, patent is: authorized for. the. claim “ or, ‘such, portion — - ee 
- thereof as the applicant, shall appear, from the: decision of the:court, = 


to rightly possess.” [Italics supplied.] The: successful party, = : 


eo entitled to > 20: forward ath, the. » Batent, proeeedings a as. s respecte. the, ” 
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area. awarded to him... Cole v. Ralph. (252. U. 8. 286). “While ‘the. no 


suits are: pending and no waiver of -adverse claim is: filed, the: possi- — 


| peaty exists, ‘as illustrated in the case of Tames Lee, Lode ve Eitile Dae 


; permitted to, amend his: ‘complaint. so. as. ; to, cover. more: er ground: than | 
is shown by his claim in the land office, and no matter: whether the © 


a - allowance: of such amendment be error of law or not; if the award — 
is made accordingly by ‘the court, and’ becomes’ final,” itis: plainly 92 
binding pon, the Land 1 Department. by: the terms of the statute, and Tee 


Pr ee 


_ he isaued:. It oe may. ‘cantly: happen that, ee propose ny ae ae, 
—. would not agree with the award made by the court, and: be: not: tonly = 
~ ; unauthorized but useless ¢ as well. | eee 


Nevertheless, ‘if. the coplicante in. hrs ‘to. ‘ aepaiite” “the: odie 7 
: Poacon of their patent. application, choose to act on the assumption 
- that the. disposition: of the pending — controversies. will not. affect 


: ‘such. an amended survey, and that, it, will be ‘such. as may warrant. ee 


the approval of such survey when. ‘the department ‘shall: become. 
reinvested with. jurisdiction, ine the: premises, the . survey may be- 
made by. the cadastral. engineer but. solely. at. their own risk. , . 
_ With respect to the necessity of the survey before any patent could ‘ 
be issued for the land sought in the amended application, there can 
be no question, and the Commissiorier’ s ‘requirement may be: regarded | 
as. correctly informing them. of | what. will. have to be done in the 
event that their amended application shall become subject. to. allow- 
ance and the. court has not defined the land awarded. to. either’ party 
_ with such. precision in. definition of boundaries as to make the 
survey. unnecessary. 1n- order. to. properly. amend. the. original. plat: 
and field notes of survey: ‘and 3 issue patent’ i in: accordance’ ‘therewith, : 
As herein modified. ‘the Commissioner’ S decision i is ) eae oe 


“dl Armed. 





_ WHITE 2 ASH ‘coal MINING ¢ COMPANY. 
“Decided November 23; ‘1981 


7 Coas, ‘Lanps--Lease—Rewnars—Watven—Sscenrany | OF, THE Inventon;, 


~The | ‘provision in. section. 7. of jthe act. ‘of: February. 25, 1920,: relating: to. the he on 
ee payment of annual rentals; in) connection with . leases issued. ‘pursuant, to - : 
2 . that. act, is. mandatory. and nothing contained jn that ‘section. or in- any - ' a 
~~ other ‘section’ of the’ act authorizes the Secretary. of! the Interior to waive — are 
op! suspend | the : payment. Of: such* rentals for ‘any’ ‘pened ‘whatsoever. oo 


oe - Witbeck.v. Hardeman (51. Fed. oes 450)... 


- Epwattos, Assistant Secretary: sie eo a ee ae 
“The White Ash Coal Conipany, ‘holder ' ‘of coal V iesse, § Sarita: Fe 


ae e. 059731, Bue pean to suspend the terms and - Ee of the — 
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s a in’ ) their: r entirety, ‘including the. payment of rental, for 5 to 2 


dye 


"By d decision: of. eSetiatbes | 14, 1931, ‘tne Comm eioner oe ihe Gee ae 


ee eral; Land Office held that under. the provisions of the act: of Febru-. oe 


‘ary’ 25, °1920- (41° Stat. 487), the time of payment of. the rental’ a 


specified i in section 2. (ce): of the lease is fixed ‘by law, and: ean neither. -— 
be waived nor extended. by: the department.. : He’ required. asa:con- - 


dition to the. approval of a modified lease sought: oa me Petitioner, bees , : 
ee the second: year’s: rent. then due be first. paid. .: a 


ae The’ petitioner - appeals. and contends that the opinion: in’ i Diatied | 
/ States, ex rel. Barton v. Wilbur (283. U. S. 414), upholds’ a broad. 
; _ discretion, in the ‘Secretary. under. the leasing act. and. supports: the. 


view that. he has authority under” the. ‘provisions of the act to sus- he 


aon pend. the. ‘payment... of -rental on. coal -leases: - ~The: ‘Supreme: Court 


held in the case above: cited that: the: Secretary has discretion to de-» 

cide whether public lands should be withdrawn from. exploitation 
_ for oil and gas under-section 13 of the: leasing’ act, and could reject 
or refuse applications for permits. to. explore them by a. general. order 
made in ‘pursuance of a policy. of the President. to: ‘conserve, ‘such » 


deposits. But’ it does. not. follow. that, having decided. that: the land | 


~ shall.be. exploited. and: having issued. oil. and. gas: leases: for the: land, 
the: Secretary: may: vary, alter or waive the terms. and: provisions 
which the leasing’ act: positively and: specifically prescribes: shall be 
contained in such : Bi: . Tease. aye Witbeck v. renee 51 ‘Fed. : 
(2d) 450, 458:). ro om | 

“Section Tof the leasing a act reads 2 as followed: 


ont for. the privilege. of mining: OF? extracting the: ‘coal’ in. tiie lands: coveted ee 
bythe lease ‘the lessee: shall’ ‘pay to: the. “United Statessuch’ ‘royalties: as may. - ; 

be: specified. in the lease; which shall’ be. fixed in. advance. of. offering the same, . : pas 
ae and. which | shall. not. be. less than 5: cents: per. ton ‘of. two thousand pounds, : due. . 


and payable | at. the end. of each. third month succeeding. that of. the extraction 3 


of the coal from the mine,:and an’annual rental, payable at the date of sich 
ease’ and annually ‘thereafter, on the. lands’ or coal ‘deposits: covered: by: such | we 
‘lease, .at such’ rate as-may be fixed by the Secretary of: the Interior’ prior’ 10 og ae 
7 offering: the same, which: shall. not be. less than 25_ cents per. -acre. for the first Re oe 
i year. thereafter; not, less, than 50. cents: per. acre. for. the. second, -third,. -fourth, oe 


and. ‘fifth years, | respectively, . and not. less. than “$1 ‘per: acre. “for: ‘each, ‘and. ; 


| ae every: year. thereafter during’ the: continuance of the. lease, except that “guch. ‘3 Se 


‘rental - ‘for: any ‘year’ ‘shal be: “eredited’. ‘against. the’ ‘royalties © as” they accrue” Pe idee 


a for: that’ year. Leases’ ‘shall ibe: for /indeterminate periods: ‘upon: ccondition:of = 


diligent. development, ‘and. continued operation. of. the ‘mine. or: mines,:. except - a 
- ae when. such, operation: shall ‘be. interrupted by. strikes,. the elements,, or. casualties - oe 
not attributable to. ‘the. lessee, and upon the. further condition that at. the: end. 
: of each twenty-year’ period: succeeding the. date of the lease. such. readjustment ae 
igh © of: ‘terms. and conditions’ may ‘be made as the Secretary. of the Interior may" ‘de-- 
op -. termine, ninless* ‘otherwise: provided: ‘by. law at the: time of the: expiration ‘of bh Pie 
"i such eee: Provided, That” the Secretary of the Interior may; ‘if in: his, 5 eee 





+ me 


sl assets. 
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7 easier the: publié. interest will be: subserved tiibeeby, in. en of! ithe: ee ° 


herein. contained : requiring continuous operation of. the. mine. Or; “mines, provide «9 


; in the lease for the ‘payment of an annual advance: royalty ‘upon. a minimum 


a number of tons of coal, which in no case shall aggregate léss than the. ‘amount — : 
> of: rentals ‘herein’ ‘provided ‘for: ’ Provided further,’ ‘That’ ‘the’ Secretary. of! the - 
te ‘Interior - may: ‘permit suspension’ of: operation: under. ‘such® lease ‘for: not™ to 


exceed six months at anyone time when | market. conditions. are: such. that. tether. - 


lease, can. not be oper ated except. at: a. loss. . 6 0p 8. Cy. ‘title: 30, sec. 207, Je 


The language. of. this section, prescribing ‘the: time the rents: shall oy ae 


poco ‘payable,. as well. as. ‘tha. minimum > rentals, ds:: ‘mandatory, 


| and, nothing oo perceived in the provisos: thereto: or: elsewhere ‘i inthe = 
act that authorizes. pane waiver therof. one Commissioner's 8. sea — 


‘ aa accordingly 


: z PROCEEDINGS AGAINST om: SHALE LOCATIONS Iv acon : 
: | NOTICE | ace 


Tnstry uctions, November 25, 1984 a oe eye i ae 


On main Lanns—ApvEnsi Procinpinnes~-Nomci—Cosroninions tmtsinees. 
“Under the’ laws | ‘of ‘Colorado, where. ‘a corporation ‘is’ “dissolved, any. ‘action . 

. o affecting: its’ ‘property must: be br ought against all’ ‘the’ tr ustees individually, 

Re vor: the ‘survivors’ of: ‘them, and consequently: service of notice: of: “proceedings 
e842 ‘against oil: shale locations, in. that. State upon. only: one: trustee: ‘of: a: defunct 


t PE GB ne Sipoad eet es eer ame ge oy ire a. ‘ er 
2 Sees . - id ‘ 2 . 
: fitsrhys Pid “t a a 


oe corporation. is. not sufficient, to. bind. the. other. frustees.. or, those. whom. Ee a 


< Tepresent,._ a: ae eee oe ae thee. its Sater 


oa Wilbur to the ‘Commmassioe: the iene Lond. Office: 


“TL have considered your: [ Commissioner: of the: ‘General Land: Of- 
fice]. letter, * K.” 849139 of November 16,1931, relative ito. service: of . 


notice. of: proceedings against oil-shale. locations: in: Colorado, where -- 


title to the: ‘same: is'shown ina: ‘corporation that’ is defunct.” “Shortly 
‘stated, your. -piopoas SU; ggested with . some” > uncertainty’ as’ to ‘its _ 
efficacy, is iS. 


eS Loe ee a a a Re ee eee, ie ee gee ce pp, SW aoe eee ae ON ae ne ee Ewe Ed Og aA 6 eB to a Wage & SRT eae abe s 


: of the: State are. Sanyented with the title to. ae Actes corporation's 5 a 

property, can be found; that. service be made upon himsand:be deemed 
_ sufficient to ‘render any adjudication of forfeiture of the claims’con: 
= clusive’ ‘against the’ tec ee and: ‘those ‘elpithing: interest in its. f Bge 





Sig lre 


“Where. ae can. oe he. cee hat at. feeet. ‘the: ae. ee is. See . 


a agent: ofthe other: trustees to wind. up: the business of the. corporation, ad 
and has'been given’ charge of its assets by: them, ag hardly’: see sufficient 


- justification for' the procedure suggested, and its effect: is too seriously _ a 


; a matter of doubt to obtain - my. approval. . 


— _ Examination. of: applicable. State statutes, ‘Courtright, Mills oe . : : 
ae notated Statutes, sections: 1080 to 1035, inclusive, i in: u connection: with See 


to! Spotl ae 
Pate std Sa oe phy be ORE 


ay ae "DECISIONS" ‘OF THE’ ‘DEPARTMENT: OF: THE: INTERIOR ; 668 - 


As docisiona’ on. 1 gimmie Statutes elsewhere, sJesids: father to: ‘the conclusion oe 
'.. . that the powers: and. duties of brtstoos: are-to’be exercised as a. body,. ee 
~ . and that no‘important step affecting the' rights and: interests of the == 
 ereditors and: stockholders is valid ‘and ‘binding without: ‘preceding ene 


ee | authorization’ ‘Or = Tatification of the trustees, or at t-least: a id oe 
an ‘majority of. them: Pee Er es pres aN hy ® os 
- Under section: 1080; ‘upon: dissol ition: by: expiration of schuitten on ok ek 


ee - otherwise, ‘unless: otherwise: ordered: by a: court of competent juris- - .s 


oop diction, “the directors or trustees of such: corporation | orthe mana- oa 


gers of the corporate’ affairs, by. whatever name known, acting. Ea 


_ before’the time’ of their dissolution, and the survivors of them; shall oa 


_ be’ the: trustees of the’ creditors and stockholders.’ »” Section 1033, the Ss os 
statute to. which you. refer: (Colorado Laws, 1921, Sec: 2298); pro- 


vides. that the title to:all real'and personal estate: of the:corporation 
~ on dissolution“ shall: “pass. to. and: rest in ‘such:- trustees, ‘directors. or : 
- Inanager's,”. and: empowers! them:to. bring: actions of law for the recov- 
ery of. property.” ‘and'‘of -debts::due: the: corporation ““ ‘in their: own: 
. names: by:tthe. style of trustées. of such corporation’ dissolved: naming — | 
_. it. Under ‘section: 1035,'an:-action may*be maintained’ against the 


: corporation: after its ‘dissolution, where the cause: of: action: arose: saa | 
| ‘thereto::: .(Seé cases annotated under’ thissection:) ee Pee 
. The law of: Colorado, extending the ‘existence: ofa. scoeponiticnl for * 


| winding up’ ‘its affairs, does not contain; : ‘as: many’: other State statutes ie 
do, provisions for service on designated: officers:(See Thompson on 
Corporations, section 6587), and. research does not disclose any re-. 


ported. decision of the. State ‘courts: indicating clearly what. would | 


be) sufficient’ ‘service -in: isu: os ‘ease, although" the. langage ° inthe 
opinion in Kipp v. Miller (4% ‘C@olo:5983-108 Pac. 164), points tothe ~ 


~ conclusion that were it not for the ‘appointment of an assignee by 


: the court in that seas all the trustees would have to she, served with ; ae 


| summons: : 


pega bit West Virgitia, 3 service ona founbe president ¥ was 3 Kel euficiont, <— ae nu 
a bit there the statute: provided: that service’ could: be’ made ‘as before. Bye eG. od 
the’ corporation expired.” Richmond’ Union. Pass. “Ry. Co, Ve ve Mew. ee 
. York Seabeach Ry. Co. (28 S. E. 573)... ose eo 
 Under.a. Nebraska. statute: providing, i the coating nace. “Of the ee 


oe : corporation: for.the: purpose of winding. it up, and: that service. might ©. - 


be -made on “ any one” of the trustees, etc., a’ summons: was. held ee 


> sufficient. on. one: who was a: director and | last cae manager in. con= Ok 


a trol of the assets.: Heenan ve Parmele (118 N.-W. 824). 


: 7 7é But it hag also been held‘by the Supreme’ Court of Washington: oe 
that service of-summons on a: stockholder. who: had also. been a. roa oe 
_ reetor and trustee, was of no force on other stockholders, where thes eo: 


corporation had ceased. to do business: “Stanton v. abies tapi sal 
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| 290). “The. trustees have the power to make aid conveyances. ar. 


: dissolution: of the corporate property, but they must act in concert. 


Anthony v. Janssen. (188 Cal. 329; 191 Pac. 538). They may dis-~ ee 


| claim an: adverse: holding of: property (Ginaca: Vv. Peterson, 962 Fed. 


904), and- may confess judgment in favor of corporate creditors. 


 Henriod v. East Tintie Development Co. (52 Utah 245; 173 Pac: 


: 134).: Itican, mot, however, be: legitimately deduced from. any of these EE a 
cases that the. admission, by failure.to. deny. allegations i in an-action. ~~. 


7 brought. against: the. trustees, on: the -partof one-trustee. served : with 


$ notice, without notice. to the: others; would: bind. them or. the bene- ~ 


ficiaries they represent. The proposition. stated by you, citing: Corpus _ : 
a Juris. 46, Notice, Sec. 90, to the effect that notice to one of several 
~ trustees or coplaintiffs is notice: to the others, has reference to the 


general subject of notice as to any ‘fact affecting: those having a-com- — 
id Taunity of interest, and not to the. question of. validity. of legal process — 


a and. is ‘of. doubtful applicability to the: question presented. It would 


. seem, under: the law of Colorado, where the corporation is dissolved, 


any: action. affecting its property; should be brought: against all. the 


~ trustees. individually, : or the‘survivors of them. The law is generally 
-well settled: that service must be made. on each defendant to give the 
: court. jurisdiction over him. (50 C. J., Process, Sec. 83, page: 485). 
For the reasons stated,.I do not eee there ‘is: sufficient assur- 
ance of legal: efficacy in the ——— proposed. ‘Your pees ae, Poe 
fore, eae ‘without, eg hae te We a 


: xinioet OF HOMESTEAD ALLOTMENTS oF * MEMBERS OF THE 
: Lae -OSAGE TRIBE de ree 


“Opinion, ‘N ovember 28, 1981 
INDIAN "Laxps—Arroneant—6 CERTIFICATE: ‘OF Conranewox-—Taxanion—Osac. 


“The Fecuiuabion: of: ike period of ‘examblion ‘from. taxation ‘of henlesteas aA 
_., -allotments of: members, of: the. Osage. Tribe. of. one-half. or, more of. Indian. 2" 


fa ‘blood to whom certificates of competency, shave been’ issued is governed by aa 


| = subsection | Toft section 2 of. the act of June 28, 1906, which declared’ that: 


o.. gtich allotments should become taxable 25:years from the date of its enact- 


oe “1 ments unless ‘the allottee die sooner, in which: ‘event. the homestead: becomes 
Iypran’ ‘iatibs—akivonaninen Adninarron Tada niom“Con ches. 


e 


Congress has the: power. to forbid: the. alienation: vand at the: ‘same time’ permit ae ee 


» taxation: of Indian. allotments or vice versa.) agit eet, whee eee | 


-INpraw: Lanps—-ALLormens—Crn TIFICATE OF ‘Comeemen ox —TaxationOsace oe a 


TRIBE. nba : y wie 3 eh 
hei ‘act of: “March. 2 1929, i no.. s-applicktion to the: precio of. exemption a % 


from taxation. of. homestead allotments: of Members: of the Ome Tribe ae 
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“having less ‘than’ one- -half. of “Indian ‘blood.or: of. ienanerst “at that ‘tribe. 4 oar 
having more than one-half of. Indian. blood . but to. whom certificates. OE toe? 


_ competency had been. issued. 


= InprAW. Lanps—Anromeexn—Cemincars, OF Compstaey—Taxartos—Osace eae 


TRIBE. Spe ae 


_The act of March 2, “1929, is sappiectet i and 1 extends ie. time ‘of the termi. Se te 
jute nation of the period of exemption from taxation. of homestead. allotments. 0 a 

| ae members of the Osage Tribe of one-half or more of Indian ‘blood HO e.. 

Whom | certificates: of competency had not -been: issued to J: anuary. Aye 1959; a ae aes 
where the title remains: in the allottee or in his. unallotted heirs: or: “devisees. eee be 


a. of. one-half or more of Osage. Indian. blood. 


ee INDIAN Lanps—ALLoTMENT—CERIIFICATE, OF | Conorems ex Taxon Oss ae notes he 


Ag TRIBE. 


| Under subdivision: 4 of section: 2. of ‘the ace of. a une. » 28, 1906, as ‘modified by. : O 
section. 3. of. the act of: ‘March. 3, 1921, the. homestead. allotments: of: adult, aay 


"members of the Osage Tribe of less than one-half of Indian blood, to whom 
_- certificates of competency: have not issued, became. subject. to taxation: on = : 
and after April 8, 1931, if held by the original allottee. on. that:.date;. | 


~ INDIAN Lanns—Abtorwent—Ceeriricars OF _Compensnoy—Taxantox—OsAdez 
TRIBE. ae - : : 


Whether the act of} Maren’ 3, 1921," was effective to initijeet te taxation’ on. cand 
after April 8, 1981, homestead allotments. of members of the: Osage Tribe 
of less than. ‘one-half. of ‘Indian: blood. ‘holding: certificates. of competency 

7 “not. decided. . te fee a ae 


Finnzy,; Solicitor: ae fh! As Hanne 3 7 
You [Secretary of: the: Interior] Have. rediiested 1 my opinion: upon = 
the following questions relating to the taxability of lands allotted as 
| homesteads: to certain. members of the Osage Tribe: of Indians. in 
Oklahoma: ee es eee ee gee AO ie OS a Sea ae 


(1). ‘Does the period of: exemption. from ‘Casa. ‘of the ‘homestead of ‘an . 


Osage allottee. of one- -half or more. Osage blood. who has a certificate of com. eae 
petency end 25 years from the date of the act ue June 28, 1906 ‘Gt Stat. ae eae 


- or upon his death? 


(2). Is the period, of exemption. 4 font taxation of. such. a “hoinesfead extended 


a to January 1, 1959, by the act of March 2, 1929-(45-Stat: 1478; 1479),2; 


“(B)- Is the taxable: Status: of such. a homestead. similar to. that. of a “member ne 7 ; . . 
| having. less than one-half. Osage blood. under section 3 of the act of March’ 3, ee 


| 1921 (41 Stat, 1249)? 


By the act of June 28. 1906 4g Stat, 539), provision 1 was ads mie a 
the division and disteibution’ of the lands and funds of the Osage eee 


| Tribe among the enrolled members thereof. Of the tribal lands there — i ” 


were reserved: from. allotment certain parcels, some of which. were Mico 
used by the United States or. the. tribe, and others. of which | were. e. 
used by individuals for the benefit’ of the tribe. “From the remainder a gt 
each member was allotted some 600 acres of land ‘of which 160 aereg. 
were. designated. asa homestead: and the balance surplus. - ‘The’ ‘funds oe ey 
in trust were divided LETS rata to be held for a period of § 25: ‘years sub- Cae 
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oe ject, to the: supervision of. the United: States..: The. Pie gas, ‘al and a 

_ other minerals:in all the lands were reserved for a like period for: the 
--- benefit of the tribe. The surplus land was madé inalienable: fora ooo. 
period of 25 years, but nontaxable for: only three: years.’ As to the 


a homestead, section 2, subdivision 4. of the act directed that the same 


as shall’ ‘be: ‘inalienable and. nontaxable: until otherwise ‘provided by 5 ta a 


oe es act. “of Congress.” “The seventh subdivision of, the ,same, section as 2 | 
oe empowered, the Secretary. of the Interior: ‘upon petition: of any. adult - 


oes member : of: the- tribe: to: issue: “to ‘such Anemiber a. » certificate of | s o 
5 ‘competency— . ee a Pe , 


- authorizing him to sell; and’ ‘convey ‘any. oe ‘the idnas: ‘desied mere ‘by 3 reason ‘GE f. eae 


this Act, ‘except his homestead, which shall remain inalienable. and. nontawable - 


for @ ‘period of twenty-five years, or during the life of the homestead allottee. 


883). 


if? upon ‘investigation,’ consideration, and examination of ‘the: request he shall ~ 

find any such ‘member. fully competent and capable of: tr ansacting his” or her 
own: business’ and: caring for: his: or ‘her own ‘individual affairs: ‘Provided, ‘That 
upon. the: ‘issuance of such: certificate: of competency: ‘the lands of such member 
(except. his. or her. homestead) shall become subject: to. taxation, and. such 
| member, except as herein provided, shall have the right. to manage, . control, 
and. dispose. of his or her lands. the, same. as any citizen, of the United. States. 
[Italics supplied.] _ ? | a : 


The ae provision, ‘Im so. ar: as 4 perbaiti’ to: alienability and 
taxability of the homestead is, it will be observed, at variance with 
subdivision 4, the latter providing that the hotnestend: shall: be -in- 

-alienable and nontaxable until. otherwise. provided. by. Congress. and. — 
a the former. ‘that: the. homestead | remain’ inalienable. and. nontaxable 


- for.a period. of 25. years, or. during. the life of the homestead. allottee. ~ | 


This apparent. conflict, however, has been considered and. harmo-. 
nized by our Federal courts, it being held that subdivision 4 applies . 


only, to the’ homestead allotments. of. members not. having. certificates a 


| OF: competency. and: that subsection Va relates to. those. to: whom. cer- | 
 tificates of competency have issued. See United (States -v; Aaron. 


(188 Fed. 347, affirmed 204 Fed. 943) ; “United: States v. » Board of a 


Commissioners of Osage County, 188 Ped:, 485, ‘affirmed | 216 Fed. 


The ‘homestead allotinents a ‘Thdians Bovine ecaticates ‘ob f cone” 


- petency were thus inalienable and nontaxable. “ ‘for a, period. of. 25. ee 
years or. during | the. life. of the homestead allottee,” -,While. this fen 


_ expression. is. somewhat loosely, framed. its meaning. appears: reason- cae 


ably. clear. ‘The ‘period. of inalienability and nontaxability . was not oe 


to. run indefinitely. so long: as the allottees remained alive even. beyond - ; ue 


he the 25-year. period, but was to terminate upon. the happening ofeither 


“os of the contingencies. mentioned, ‘that is to say;. at the expiration of | 
os 25. years: af allottee lived. that Jong, or upon . his death , should he ee 
| sooner, die. . This construction 2 not only, brings: the ¢: period, of restric- 2 cha 
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: tions ‘and: taxability: ae. the. homestand: in: ‘hexmoniy with’ the. Baas on 


of governmental supervision: uniformly: provided for “in the: act of - ee 


oe - 1906; but-is in-accord -with:the view expressed: by: the: court: in :-United - 


‘States -v:: Board: of Commissioners, supra. ‘The quesion:in: that. case i eS 


+ related to the taxability of the homestead allotments of membersnot 


| : having certificates. of competency. . It. was urged that. they. were. con-° =e 


lee 


7 “trolled, by: the: provision In: subdivision va of section. 25 pr oviding: for 7 ee 


oe | nontaxability. for'a:period of: 25 years'or' during the life of the 
homestead allottes’ rather than subdivision: 4. of' section 2: providing: oe 
that. the. homestead should remain inalienable and nontaxable’ until - 


| | ~ Circuit: Court: of: Appeals in United States v. Mutlien. eet atte, 
(Bay 8); itis confined to lands of Indians’ of léss than one-half. blood eee 
and: has no: “bearing upon the homesteads ‘of allottees having nae PF 


ne otherwise provided by. Congress, and that. therefore the. exemption Sas 


from. taxation terminated i In any: event: ‘upon. the death of the allottee, LE oe : 
notwithstanding. the fact. that. the. 25-year. period. had not. then ex- 


: pired. “diwering: this contention the court: said: (p. ABB) : met al? 


ee “But, ‘in the view. Of ‘thés court, the homesteads are not taxable: ‘upon a 


- the death of the allotiees ‘aniess certificates of competency are issued io them. 
Subdivisions’ ae and. Fo0f: section 2 should ‘be: construed: ‘together, and. both 
harmonized; and. given: effect; A: conflict: of. terms. is: avoided: ‘by: taking: the 
“former. to, refer ‘to cases. where. the. certificates. are. not. issued. and. the. latter 
to those. ‘where they. haye. issued,. ‘and. this. is clearly the, construction. which 
should’ ‘be. adopted, OPH: result is that. the homesteads: remain inalienable and: 


. Hiontaxable;, ‘in the’ ‘absence of certificates, without further’ legislation, but; if he 
* certificates: tssue: to. ‘the ‘allotiees, then their homesteads’ are inalienable. and 


nontaxable: for: 25 : years, : or; during the. life. of the allottee..' It is. not specified 
that. the.. homesteads,. Ore, AM ‘these. contingencies, : aienadle. and. tawable,. but 
that they. were intended to. be so seems plain, from the language used, if any 


| ‘definite. purpose: is to be: assigned | to. the provisions, ‘and if the’ ‘policy is ‘to -- 


obtain, as’ “uniformly ‘pursued, ‘of ‘advancing: the ‘Indians to ‘independent’ ‘citizen:. 
ship,’ ‘common: incidents: of: awhich: ‘are’ ‘the right: to: ‘dispose. of. property: and. the : 
duty: to pay: ‘taxes for ‘the support of. government. ‘[talics supplied, I. 


“By! stibsequent' legislation: as found i in section’ 3 of ‘the‘act of March - 
3, 1921 (41 Stat: 1249); Congress: removed all restrictions’ against. the: se, 
© icnation: of lands,’ both homestead and. surplus, of adult: Osages of _ 





- less than’ one-half blood with the: declaration. ‘that: “" | 
. allotmerits ofthe. members -of.'the: ‘Osage Tribe ‘shall: nhot: be subject. 


he: ‘homestead ee 


- to taxation if held. by: the original allottee: prior: to: April 81981? Bee | i‘ 
This’ provision: is’ ‘without® ‘importance. here: ‘because, as held: by: the 





dore. (35: Fed. . . 


a or more Indian: blood, the class with which we are: here’ ‘concerned.’ et ant 
Under the act’ of 1908, , therefore, the homestead ‘allotments of mem= 


i t | Bens of this tribe’of orie-half or-more ‘Indian’ blood: tO: whom: certifi: 7 - 


oe catés: of ‘competency have issued will, in’ ‘my opinion, ‘become: taxable 7 ae 
a. BB ‘years from’ the’ date: of “that.enactment ‘unless: the ‘allottee: die. 4,3 
oo before that time, 3 in: which event the homestead becomes immediately ae 





= 
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- ‘teeable. This : answers. the first guation and: brings” us to: a ante | ee, 


eration of the second question as to whether. the exemption: from 

_ taxation attaching to such homestead allotments.was extended by: the 
act of March 2, 1929. a Stat. 1478, ee the ot anes ieee oe 
“Of which read: Cae 


The lands, moneys; rene ‘other properties now or’ hereafter held in: trust’ or . 


: under the. supervision: of. the United States for the Osage’ Tribe of: Indians,. the ; < | 
2. fe members - thereof, or. their. heirs and: assigns, shall : continue subject: to: such: on ae 
trust and supervision until January 1, 1959, unless otherwise Provided, by Act | 


: of Congress. ie, Eg Bee gett eae Ce, ae acai ac REE oa Tie ms 


- Homestead allotments of Osage ‘Indians not having. a ‘eertificate of oma Ye. 5 


 petency shall ‘remain’ ‘exempt from taxation while the title remains in’ ‘the — : 
. original. allottee of one- -half or more. Osage Indian: blood. and: in his vnallotted -_ 


heirs or devisees of: one- -half ‘or more of. Osage Indian blood: until: J anuary. 1 oo 


| | 1959: Provided, That the tax-exempt land of any such Indian - allottee, heir, a 
- af or. ‘devise shall not at any time exceed one hundred. and sixty acres. a 


- The provision : first: above quoted: is.of a: general nature: operating 
Lo continue the: existing: restrictions and ‘incidental supervision of 
the United States over “all the property: of these Indians, whether 
real or personal, tribal or. individual, until: J anuary 1, 1959. Under 
_ this broad, Janguage there can be no ‘doubé, ‘T think, that. the. restric- 
_. tions. against. alienation . of the lands. allotted - as. homesteads to 
‘Indians of -one- half. or more Osage blood: having certificates of 


< competency were. extended’ for the time stated in all cases” where 


such. restrictions had not: already. expired or otherwise have been 
removed. .The ordinary. and usual rule, to.be. sure, is. that where 
Congress, 3 in the execution of its policy towards the Indians, i imposes 
for their protection restrictions. against the: alienation of their lands, 
such lands constitute an instrumentality of the Federal Government, 
and as such immune from taxation. See. United. States v. Polen | 
(188. U.S. 482) 5 Carpenter’ v. Shaw (280 U.S. 363, 366), United 

 States-v. Shock (187 Fed. 870). But. itis competent: for. Congress 
 to-vary this rule and. it. has repeatedly done‘so with respect.to: the 


- Osages. A notable illustration of: this is found in.the act: of. 1906, | 

_ urider. which the surplus. lands were .made. inalienable for 25. years 
.. but: taxable. within .8 years. Again: in the act. of. March 38,1921, 
.- sapra, the restrictions. against: alienation. of the lands. ‘both. Thome- ae 

stead and surplus of adult: members having less than one- half Osage — 

blood were removed, but the,exemption. from. taxation of the home- 


stead: allotments was. expressly. continued ‘until: April. 8y, 1931. . -The- 


- power. of Congress to- forbid: alienation and at.the same time permit a, 


- taxation, or véce versa; was considered and upheld in: United. States, 


Ve B oard of Commissioners, supra, wherein the court, » Teferring to ee 
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i ae status, of the sumplus 1 lands of members of the e Osage 1 Tribe te aid ag — 


i AD AOD gece ehh PP eka aod aide 


OA question arises’ as’ “t0' the soutidness ‘ofa constriction by which’ ‘the. gurplls me 


land’, although: inalienable, may be subject to: ‘taxation: : AS: already. noticed, 


re the. -powers, of ‘alienation and. taxation. generally: are’ forbidden. or: authorized 


aif ; eoncurrentiy.. But the. subject; is. purely legislative, and. no. question, can be 


ey a raised as to ‘the power ‘of. Congress to prescribe. absolutely the. time and terms. - ; 
for the. exercise of ‘both. | ‘Rainbow. v. Young,. 161° Fed. 885, 83. 6.06. “AS 653. 


 ‘Phis being so, it may’ ‘forbid one‘and authorize the: other. It’ will be ‘noted that. - 


a a ‘subdivision 4 of section: 2: ‘declares. the: homesteads. inalienable and. nontaxable, ; ra eee 
but. declares the, surplus. lands. inalienable only, forcibly manifesting a. purpose eas, the 


to Permit the, taxation, of the latter. in advance of alienation... 


: The: ‘provision: in the act. of. March 2, 1929, continuing: restrictions ae es 
nee Federal. supervision’ ‘contains nothing: relating. expressly. to ‘the. 


taxation of the homestead allotments of these Indians, and it,can not — 
be: regarded. as having: any bearing upon that. subject in view. of the 
fact that Congress saw fit to deal ‘specifically i in that: legislation: with 
the taxation of such homesteads. This it: did’ by ‘enactment of the 
provision of law last’ ‘above quoted which continues the exemption _ 
from. taxation. in terms so clear as to remove any. doubt. of congres- 
slonal.intent in the. matter. The benefit of-the continued. exemption 
was. extended only to Indians. of the degree of blood mentioried— 
one-half or more—* not. having .a. certificate of. competency.” The 
- irresistible import, of this language i is that Indians: having. certificates 
of. competency | are. excluded. from the benefit. of. the exemption. -and 
that their lands in so far a as taxation | 1s concerned were: tox remain In | 
the same statusas before; = | 7 
Any lingering. doubt about the intent of Cee is Dee wes the fs 


Ve legislative eee of the enactment which 16 1 1s ne goer ‘to eee 


7 Gone. were, an ander numerous amendments ae. with, the’ re-- 


sult that a substitute or compromise bill. was drafted and introduced" ee 
as: H. R. 18407 and. Ss. 9360. So far as. material: to. the present isgue, - 7 


Te : ‘the. compromise. bill provided ‘ “homestead allotments shall remain — : . 
eg exempt from. taxation: while the title remains. in. the. allottee. or in || 


his unallotted heirs of one-half degree or more of C Osage Indian blood. a sae 


i until, Ji anuary, 1, 1959.” This’ provision, had it. been enacted, would. oo 


have continued. the exemption from taxation attaching to homestead. Peter 


= allotments, not: only 0 of Indians not having ¢ certificates of -sompeteny » : 


oe ure. “Of interest i in. this connection ig the statement contained i in oo | : - 
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4 shinonity views: ‘of ‘Representative Howard sppehiled: to the: report: of. i 
the subcommittee on Indian Affairs, House. of Representatives,’ ‘on 


HL R. 9994, as follows: “I suggest that the. measure be so. written 


. that. nontaxable: land. provided for shall only: be. granted: to: Indians ee? 


ae ‘without:certificates of competency: ‘and that’ whenever'lands descend ie. 


Sethe: 


to those’ ‘of less than: ‘one- -half: blood. that: the’ nontaxable statis’ cease,’ 


“When ‘the: compromise. bill was pending before the.subcommittee. ee oS 


= the Committee. on Indian, Affairs, United. States. Senate, Representa- 


a. tive: Howard. appeared and: objected, among. other. -things,’ to’: ‘any a ‘ 
— extension: of the tax’ exemption on homesteads: of Indians having: cer= 
~ tificates of -competéncy and the ameiidment ‘suggested by him is — 


~ disclosed in:the: ‘following discussion (see: pages 5.and 6 of hearing — | 


x : before the Senate. Subcommittee on 8: 2360, ‘February 20; ia oo - 


Senator: ‘Thomas. “What: is ‘your ‘recommendation ’ ‘as to that section?’ ee 
| » Representative. Howard. On behalf of the- Oklahoma: delegation,’ aig was. ‘asked. | 
: to: eae am: asking that: on Kine 24, after’. the word: ae ‘allotments " there. ‘be ee 


iy: tifieate of competency: ‘ghall remain “exempt from taxation. a 
. Senator ‘Thomas., How: would it read then? Cele s.  o o | 
_ peprepentative. Howard. ‘Tt would read se. “homestead allotments of r Osage Tn: os 


tion.” ie medias: os : een eee ae. 
| oh like iniéndiniént” was. - deapstad By ‘Repressntative Betis” on 
the floor’ of:the: ‘House with the statement see volume: 10 0; ee 
sional Record, page 2987)— _ eae re ay ee 

My. amendment. is to require ‘those who’ are free from ‘Government's super- 
vision and who are turned loose to be taxed. and it will permit ‘those of ‘one-half 
or. more Indian’ ‘blood: to. whom certificates of “competency” ‘have: been” issued to 
have their lands taxed.” ey ee Ge id RA TGS EEG SE Seo Oe, Paden ee 

The pill was ‘gmietided ; as s suggested cade ‘as so:  finiendéd ‘passed: both . 
Wouses ‘of: Congress ‘dnd was. finally’ enacted into’ law. The’ intent’ ‘of | 


es Congress to exclude the homesteads of members ‘of the Osage Tribe . 
of one-half or more Indian blood'‘to whom’ certificates of competency a 
have issued from’ the benefit of the tax exemption: extension is thus ~~ 

‘made plain. | ~The taxation of: such homesteads 1 is therefore ‘controlled = 


| ie by the provisions of the act of June 28, 1906): ‘supra, ‘under the /pro- i 


_ visions of which, as we ‘have | seen, the. exemption terminates 25 years 
from June 28; 1906, ‘or June 28, 1931, unless’ accelerated: by the death 
28 of the: alléttes prior’ to: ‘that’ time. “The. second question | Ag accord: _ ae 
“ ingly, answered i in. the negative. . a sn 
-* ‘Regarding’ the: third’ question wither the ‘taxable’ ‘status’ of the _ 

ee homestead. ‘of an allottee of one- -half or more ‘Osage blood to ‘whoa 


Serta oats GF comipetency has issued is the same as that of a member 


ae having Tess than one-half Osage blood—it is clear that the exemption — _ 


from taxation in the latter. case. like the former, remained: as before 


ee oe : and wi was not. extended by the act of March 2, 1929. . Whether. alike ¢ or ro 
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not j in ether respects may Be: ifficionitly: anewered. < etn out fie A 


; : | ; situation. with respect to. the taxation. of homestead: allotments: ‘of, +i. tee 
members having less than one-half blood inasmuch as the taxable Pace Pe 


status. of: members. having: one-half..or-more:blood to:whom certifi- he — 


7 an | | cates of competency have issued, has already been determined: From as = 
-.. the viewpoint ‘of taxation, the’ homesteads: of: allottees: of less: than. | 


mg one-half blood must of ‘necessity’ be: divided into two’ classes First, ba ce a 


ie those not having certificates of ‘competency, . and. second, ‘those having ue. 


certificates of competency. As to the first class, we have seen. that. PNG 
taxation of homestead. allotments of all members of the Osage. Tribe 280" = 
‘not having certificates of competency and. Tegardless., of degree of 
blood. was. originally. controlled by. subdivision 4, section. Qofthe act 
of 1906, declaring that the :-homestead: should: remain inalienabie. and.) 
| nontaxable until otherwise provided by: Congress::: As tothem,there- 
fore, no definite’ period of nonalienability and nontaxability was | 
: fixed, the matter being left for such further action as Congress saw = 
fit; ta take: The restrictions against” alienation of such’ homesteads — 


belonging to. adult allottees of less than’ half blood were subsequently 
~ removed. by s section 3 of the act of March 3, 1921, supra, but. with the 
declaration. that, the lands, should. not: be. ‘eubject; to. taxation if held . 
by the original allottee prior to: April. 8, 19381. As-regards ‘members 


~ not having: certificates: ‘of competency: of the degree: of blood men- | | 


tioned, éhis: declaration. fixing the tax- exemption ‘period to expire on 
April. 8, 1981, was ‘within the power reserved by Congress i in the act 
_ of 1906, and’ the: éxemption mist; therefore, be held. to have. termi- 
“nated upon the. date fixed. See United States v. Mullendore, ‘supra. 


. With respect’ to the taxation, of homesteads. of members of the 

second, class, that. is those. of less than one-half blood to. whom COTA 

. tificates. of. ‘competency. had. issued, Congress: had: provided: in. sub- ’ o F 2 
division 7, section 2 of the act. of 1906 that they : should be inalienable. 
and wontazable for a period of 25, years, or during the life of the. | 

homestead allottee. - Under that provision, as we ‘have seen, the aA a 
_restrictions against. alienation and the exemption ‘from. ‘taxation ane ore 


'. eontinued until June 28, 1981, if the: allottes lived that long. Upon. - 


the passage of the act. "of March 8, 1921, the restrictions against — a 
: alienation: of. these: homesteads. cwere. ales. renioed. but. whether. that. =. 


act was. effective. to cut. down the period of tax. exemption: from * eae 


June 28, to. “April | 8,. 1981). presents a. question. of some difficulty =~ 
_ unnecessary here to. decide, because it appears that. in either. seven... 2 

~ the lands would not be placed upon the tax. rolls of the State. until eke oe 
the fiscal year beginning July, 1, 1981, and ending June 30, 1982. nats ite 
See sections 9690 and Ad 19, Compiled ( Oklahoma Statutes 1 1921, de = oe 


» Approved 
or os. M. Ree re 
First Assistant Seoretary. 
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SHALE OIL COMPANY 
"Decided November 30, 1981 
7 Laxp ‘Dapanracent—Apvense PnocempNes—Hnsnme—Derauit—ApM1ss10N + -OF 


_ Where ‘ihe: Land. Department, initiates “proceedings ita: forfeit. a ‘claitn,, af tlie 7% 


claimant. fails: to. deny. the. charges : and apply. for a. hearing, or to. ‘submit 
a statement. of facts rendering the charges immaterial, such failure must | 


“pe taken as. an ‘admission of ‘the > charges and obviates | the. > necessity of wits, 


pe ‘hearing. 


me Se Mining’ ‘Gcatee On SHALE. ‘Lanps—Assessmeyr ‘Wonk—Avvanse, - Pnogém- 7 


‘INGS—ANSWER—PRacrice, ie Ee he 2 & : 
Rule 18‘ of Practice. requires. that an. answer must specifically meet - and 


respond to’ the allegations of the charge, and a. denial in an answer toa — ¢ 


- a charge based on mere information and. belief that the required work on 
oS a mining claim was. snot fully performed: is. not sufficient to Tulall the 
| requirement. — es ee a en ee re 
a MINING CLat—On. Snarn Lanns—Assussen Worx —Daravit—Fosrerrune— 
rao ‘ResumPrion: ‘OF Work—Reocation. a ee hes 7 | : 
To. constitute a resumption of assessment work ‘on, a mining aim: ate 
me default ‘sufficient to prevent a forfeiture, ‘the claimant. must. resume work, 
— 7 in good. faith and prosecute the same continuously” and without ‘unrea- 
a sonable | interruption until the full amount of labor is performed, that is, 
one year’s delinquency is made sup, and ‘suspension of work: for. any ap- - 
ae preciable. Deriod. before. the full. amount Tequired., hag been. performed | will 
| subject the daim to relocation. Sec. 654, Lindley. on Mines. 
‘Mantra. Ceane—On, | SHALE LaNbs-—ASSESSICENT -Wonx-~Possrsston—Fon- 
“Actual, ‘open and. notorious possession of! a ‘mining claim. ‘continued. from: 
* year to year without performance of. the full amount of work each year 
“yequired. under the ‘mining act will. not’ prevent a forfeiture of the claim. 
. Honaker vy. Martin: (27 Pac. oot): and: MeCormick V. Baldwin: ae Pac. aes 


Ria, Assistant Secretary: oo | 
“Adverse. proceedings were directed Tune 2, 1981, ‘against the | 


"ts - Shale Oil Company, charging— on 


‘That annual assessment work to the value. of £ $100 was not performed upon. . 


i each or any one. of the Velvet Nos. 2, 3,-6,, ‘and @ oil shale placers for the year a 
a ending July pie 1929, and. that work had. ‘not ‘been ‘resumed - on: said. ‘claims 


a May 5, 1980, when challenges to the’ ‘valiaity thereof were posted ‘thereon’ on 7 


+ oy behalf of. the: ‘United: States. 


‘An answer subscribed by Carl: 3. Sietrid, : as 2 aiterdey ‘i in’ re for | 


E 2p Shale Oil Company,- was filed, denying, on. information | and aes 
: "belief, that the work had not been fully pod | | : 


» As a second defense, Sigtrid averred— nee: 


Pe That “it has. at. all times mentioned in said Contest. Deen ‘in * the: actual. open foe 
. and: notorious. possession. of said oil. shale. placer claims - and engaged actively 


i in Gevelonne the. same and was. in such our: eae and notorious possession . 
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at the time. and ‘On: ic. aey and date: ae the. United States of Ameri ica’ alleges 


that. it took possession. of ‘said. property. for its own ‘use, and specifically. denies. a ae 
oe that work had not. been resumed on. sald. claims on the: 5th, day. of May,. A, D. Aes 
1980. ae ae | ‘ 


aa had pee ised a lbig on. ey ae ae. wes 
As: a fourth. defense, he alleged— ous “e - ‘ - 


ae wy! fei 


“That tt. is ‘not: necessary tinder. the. law: rules and. regulations. ‘in: -yelation ae SAS 
thereto. for. the owner : and holder. of. oil shale: placer | claims to: do. and. perform ) “AB Sate | 
each. year. one ‘hundred dollars. worth of work, labor or improvements for. the ne 
‘development of such. property when aud if in actual possession’ for. the purpose” ae ee 
of. doing said. work even ‘though’ the labor actually done during’ any assessment - = fe aan 
period is not sufficient’ to: equal one hundred dollars for ‘each: elaim, and: that ae 
_ said Shale Oil. Company was. at’ all.times in said’ contest: mentioned: in the open, 
notorious and actual possession.. of said claims and all. of them. for. the. ‘purpose... : 
of doing and. in the doing: of work. and labor thereon 1 tending, to. develop, ane Ae 


same. 


‘Sigtria farther stated. ‘hat ee was s thee company’ sg, 'e qualificd attorney 
in fact and. its, attorney. at. law: as. well, but. no. power of: attorney in 
fact or appearance. as attorney. at law. has been filed in ne calise, 
nor did he apply. for a hearing. | ‘ 

. By decision of. September 9, 1981, ‘the: Comino held: ihe : 
answer ambiguous. and that. it. did not. specifically, meet. and respond 
to the: allegations. of the. charge. as. required. by. Rule 13. of Practice, 
and that an. application | for } hearing was required by. Cireular. No: . 
460 (44: L. D. 572) 5 that. the. contention that.the performance. of 

assessment, work to the value of $100 each year on an.oil shale, placer — 
claim is unnecessary while. ‘claimant is in, actual: _possession..of the — 


claim for the. purpose of doing work. would be considered, when the 
contest record was adjudicated. Accordingly, the,Commissioner.re- 
~ quired that a proper answer and application for hearing befiled bya 

| qualified representative of the company who has personal; knowledge Coes 
of the work performed, or if he were. without, such knowledge,then = 
fe the answer shouldbe. accompanied. by an affidavit. made by:a person 


or persons who had. such. knowledge, : and upon. default i in compliance — 


with the requirements. laid, fhe. claim would be held void, ae “2 


further notice. 


» Sigfrid, responded by: a, letter addressed t to the local register, which . ; : 


rr eet 


. to ‘the department, Pe this oder Tecest | is, eiade to tree a. certain. ae, Ae 

si power of attorney from, the Shale Oil Company. to Carl. J. ‘Sigfrid, ee. 
‘filed in: connection with an application. for patent: to: sundry. hydro- a 

x carbon claims-as an.authorization to-act for: the claimant company .. 


a in the present proceeding. » ‘Tf the writer alludes ‘to’ applications, | Stas 


: - Denver: 041938 and 042552, which appear to. answer, his f description, : _ eS 
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: The powers herein Gouterted are limited to matters solely pertaining ; 


to those: applications and ‘are therefore insufficient to establish that. A 


- 2 he i 1s the duly constituted attorney” in “fact: to act for the Shale Oi : . - 
- Company with reference to the claims here involved. ‘Furthermore, eae 


—- the records: of the department fail to show his admission. to practice ie 
before it. “His appearance, consequently, either formally or in- — 


on z formally for claimant as its attorney at law, can not be recognized. a 


The answer. therefore 3 is not: accompanied by evidence of authoriza-_ 


tion, and the’same must’ be said ‘of the subsequent letter, tréated as an 


| appeal, which may be dismissed a as not the act. of the defendant 1 or 
the proceeding. : eG 
To aid in eee cuit: ihe Gepcatiens of the proccedines, i deca: = 


a eat will: not dismiss: the: matter from consideration: because - of the 


nonobservance of necessary procedural: rules, but. will: ‘consider the 
Commissioner’s tulings as to the insufficiency of the so-called answer. . 
Section 10 of the regulations. (44 L. D. 572, 574), governing the proce-- 
dure in the instant’ case, ‘prescribes; among ‘other things, that if claim- — 
ant fails to deny the charges under oath and apply for a hearing, or to | 
submit a statement of facts rendering the charges immaterial, such: 


failure is taken as admission of the charges and obviates the necessity oy 


ofa hearing. ‘The requirement of the Commissioner that the state- 
ment’ of facts in denial or in avoidance of the charges should be 
verified by one personally cognizant ‘of the facts so alleged, is in 


ees harmony with the regulations, in accordance with established prac- 


tice, and, if not observed, renders the oath required. of no importance. 
The denial: that the required’ work was not fully” ‘performed on 
information and belief, and ‘with the admission that: the deponent 
has no knowledge of the thing whereof he. spealks, is: insufficient. as. 
traverse of the charge. - ae, ; a, 

. The second defense, in . effect, is. “that. ‘the dig had retailed 7 


ar work: on the claim and was in actual possession thereof, and was 


actively engaged i in its performance. at the. time and on the day the 


: ~ United States entered thereon and declared : a forfeiture of the claim. cor 


by reason of default in assessment work.” Although the courts have 


not been. always uniform’ in their’ rulings as to what constitutes | a. 


valid resumption of work so as to ‘prevent forfeiture, it is believed : 
~ that the conclusion. expressed’ after review of pertinent. cases in Lind- 


= ok on Mines, Sec. 604, correctly states the law, which | is as follows: i ae 


In order to prevent. a forfeiture for failure 6: perform the assessment work. | 


: “required: by law, the’ claimant: must: resume “work | in: good. faith, and ‘prosecute | ae 


- the: same. ‘continuously: ‘and: without: unreasonable interruption ‘until the full — 


7 amount: of labor is: _performed—that:: is, one: ‘year’s: ‘delinquency must be: made _ . : 
up. It, is not. necessary: that work should ‘be done. for: every year : that: the 


claim was idle, Nothing less than the outward. manifestation. of an. intent to ce i 


z atone’. for. the délinquency by a diligent and continuous prosecution of | sub- 


by - stantial and valuable development work will satisfy. the law; that while the. : 
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oe claim: will: be. protected: on? relocation, So. long. as. the claimant is. “actually: 


Eee engaged in. making up the, deficiencies, a suspension :of: work. for; any: appreciable os 


a period: before the full. amount bequined has. been. Derformed will- raubject: the 


rae claim. to relocation. 


Tt. would seem. to follow tron i tndpoing that if the defendant, - 


: o euabileed the truth of his allegations,. it. would: disclose the in- a | 
_ validity. of the challenge at. the time it was. made. by the. Govern- oe Oe 
ment, and necessitate dismissal of these. particular. proceedings, 7 ee. 


oe without: determination of whether the-claim is now. ‘subject. to. fore Se 


feiture for failure to fully perform the assessment: work, and without. Fo. 


2, “prejudice to the Government. in instituting ‘proceedings: dé novo as. 


to performance of the required work in the year alleged in the charge.. _ 


—It-also: follows that. such a. defense presents. a material issue of fact: on ee 
sufficient as a eae for. a hearings if the. claimant chooses uu present » Oe, 4 


solely that issue. 3 : eee & 
The matters: inentioned 4 in ithe: third aatoiise' as J to ‘the total ajuibiint - 

of work: ‘performed. upon the claim are immaterial and hot: ‘Tespon~ 

‘sive to. the charge. and need. no. further. NOLES. PE eee © heed 


The fourth ‘defense. is:'a. conclusion: of: jae “ee. 80" fae as it. is 


therein: contended: that: the actual, open. and notorious” ‘possession of. 
 the-claim ‘for the’ ‘purpose’ “of: doing the required ’ assessment, work, 
without alleging ” that: claimants are. actually and diligently. engaged 
in the performance of it, is sufficient to prevent the forfeiture of the 
claim to ‘the United: States: it is contrary to. the ‘doctrine above ex~ 
pressed: and: untenable. : Neither is there any merit in: the. ‘proposi- | 
tion:that. by. such: actual and continued posséssion’ from | year. to year 


without. performing the full’ amount of work each” year ' as s required. es 


under the: mining’ act,.a forfeiture can be ‘prevented, | Ae 
| a Gr Honaker v Ve: Martin, ee Mont. 91, at at Pac. ‘397, , 808) | the 
; court. said— oe ' 


te 


“Every | person “wlio natinude: in the’ “possession . Of such ‘property fg 


; upon the ae domain ‘of the United States, “without performing annually, the. ae ee 5 
labor that : has: been» specified;. violates. the ‘conditions of the grant from: ‘the a 


_ government. : The’ resumption :of work by: the: original, locator, -whose: rights. 
are ‘subject. to forfeiture without the expenditure, with: ‘reasonable diligence, 


during the year, ‘of the sum of one hundred. dollars for ‘labor or improvements ee | 


upon the mine, is” an evasion of the statute, supra. 


Similar views by the Supreme Court of, California were © exprewed , 7 


| in i eCormick, v. Bddwin (37, Pac: 908, 904), as. follows: 


pe a aga a. party, can: not. hold a. anidins claim. for several | ‘years: i without: ade: ~ 


ing im any, year the, work, required, by simply going on itiat: the. beginning. of: 


- each year and doing a ‘few. hours’ ‘work, with no bona fide intent. to comply with, _ me Pe 
. the statutory: requirement as to the amount of work to be done. * oe “Itis 9 2 


a against: the: ‘policy: of the law, and: a’ fraud against the government and ‘the law, : 
te, hold: “quartz. claims! ‘by: merely.: doing a few dollars’ ‘worth: of: work thereon: 


cae _. at or near the. -beginning of the. year next, following. the: year ‘on which: claiznant bP atti 
a, att failed to. do ‘the itge pt A work, when. such work: is not commenced with the: ae 
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. bona: fide intention ‘of being continued: ti ie’ full: amoutit’ is : dorie.: “gueti abot: en 


SO. done, is:a mere’ pretense: and a sham, ‘bud. will: not Late ‘the relocation for oe) Oe aes 


| want. of. necessary: work, .. | , 
_ This so- -called : answer, ci it indead could be Goncidered the answer | 
- of the defendant | company, -contains nothing showing't the charge as- i 
sailed immaterial - ‘or invalid. ae o ue: 
_ The action of the ‘Commissioner, as set ¢ forth i in » the last paragraph aes 
5 of his: decision, is ae 


‘Decided December ai; 1931. 


ae ‘Rupayaent—Puncuasn ‘Money—Desnar ‘Ewrey. oie, eee pet 
_Repayment. of the purchase money ‘paid in, connection. with. By . desert- land _ 


“ ea eo da) oe ew eet eR. ee ae : hat “Ai 2 ed. . : fyiey 4 
; ies a Le git dwg ree tas pak RRS poy WS At lng : 
’ 4 tet a : ae 5 - L.2 f toat BN orang A? Se. oN 
yo7 Vk Te tetas % a ea * eis on ah oye = 


so we “entry ‘regularly allowed. for land subject. thereto and canceled for. default’ 
ois: not authorized: by the act of June 16, 1880, where ‘the. ‘entry could fave. 
. been completed. by. complying: with the reclamation law. and no Tegal ‘obs? : 


stacle prevented its confirmation, nor can ‘it: be’ allowed » ‘under the: act . 


of. March 26, 1908, where the claim, is. barred by: the: ‘limitation ; contained: in: oes 


| : 2 the amendatory act of December 11, 1919. Heirs of. James. Byrne (50. L, D.- 
161), a. Mu. Hudson (50. L. D 297), and Olive M. Harrison 60 L, D. 8), ae 


~ _ Epwarps, Assistant Secretary: ee ee ce te ee ea, ta 

_ This i is an ‘appeal. by Clayton. re trois a “decision oe ‘the. Caide ee 

_ missioner of the General Land Office. dated August. 18, 1931, denying _ 

- application for repayment. of the purchase money:.of. $1. On periacre 
paid by him in. connection. with desert, land entry, ‘Evanston. 03609; 


- required ‘by law. 


for Ni4 NW44 and Ni4 NEY, Sec. 82, T. 38 N., B. 113 W., 6th P.M, 


Wyoming. - The action ofthe Cornmissioner; restif upon: the:ground ‘< 


Pe that the conditions authorizing repayment are nonexistent.- Be ee 


_It appears. that two separate and distinct. repayment anions Ae 


| have. been. filed 3 in, this case, one for the refund of the. advance: pay- 
ment.,of 25 cents. per.acre- ‘made when the. entry was allowed, the 


other: for. the. refund - of the final - purchase: mone of ae pet acre’ ee 
- tendered with: final proof. | ees 
“The entry in question was ; allowed May 90, 1913, “Binal, os et 


: was submitted October 3, 1914, and final certificate. issued November , 


_ 9, 1914." ‘Following’ field examination and: ‘report, the Commissioner. | : 
directed adverse proceedings against the entry ‘November 9, 1916, 


charging that: claimant did: not have a sufficient: water” ‘supply and - 


that’ the‘ land: had not | been irrigated, cultivated, and. reclaimed , as — 


aaa Yas 


‘Thereupon,, cjex dts. of ease 1, 1918, anal ib ‘bios. | 


- proof. He. failed,. to- submit new orn. after: due' notice: co ‘by: 


re. “re reason. of: such default his isentry w was = canceled June 4, 1919." 


e dad aay: 
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“The: legislation'g governing repayments is’ found in: ithe act of: ies me 


: ag. 1880 (21 Stat.’ 287), ‘and the actof'March'26, 1908’ (35 Stat. 48), 


as: amended - by: the act’ of December’ 11,:1919 (41 ‘Stat.: 866). The. : oo 
_ former act, in section 2 thereof, authorizes repayment in cases where 
entries are ‘canceléd ‘for conflict, or where they have’ ‘been. erroneously 


“es : allowed and can not. be. confirmed. "This act does. not. authorize re- 


. fund. in the instant ‘case. ; Stacy’s entry was. regularly. allowed “for. 
.. land. subject. thereto... Tt. remained of. record: for his benefit: for. its =e 
statutory. life.and. it. was not. canceled until he made. default... There 


- was no legal. obstacle i in.the way to prevent. confirmation. © It could - 


. - have: been completed by. complying:.with the provisions of law.re- 


; specting reclamation. . “Hence, the: conditions which authorize: re- = _ 
payment : under’ the: act’ of: JU une 16, 1880, “supra, do’ not exist. a 


this. connection the department. said: in the. case 2 of Heirs of J ames : Fe 
Byrne (50 L. D: 161), syllabus— — ae - a ae 


In coupling the - expression ‘ ef cal ‘not. be confirmed ’ os with. the term | “ errone- 
ously ‘allowed,’ ‘di as those phrases. are. used. in section. ‘2 of the act. of. June 16, 
1880, which’ authorized repayment | where: an entry. was. cy erroneously ‘allowed 
and: can’ ‘not. be. confirmed,” “e ‘the. law. necessarily contemplated : an. entry with 
reference to which the defect could not be cured. : 


A similar’ ruling. was made in. the. case. of Olive it. Harrison (50 
EL: D. as where the department said— . 3 | ee 
‘f oe ins order for a- -Tepayment claim: to. be properly. allowable. ander: 
- the provision in ‘section. 2 of the act of June 16, 1880, for. repayment: in cases - 
where an entry. has been erroneously allowed’ and can ‘not: be. confirmed, two 
| conditions| must” ‘concur. “In? ‘addition to: being incapable of. confirmation, ‘the | 
entry’ ‘must: havé ‘been: erroneously: ‘allowed. ‘jn the: first: instance. - | | 
uN either can. ‘the ‘application: be. allowed under the act of. March 
26, 1908; supra, as repayment’ under said act is governed by the limi-. 
tations of the. amendatory act of December 11, 1919; which operates 


to. bar the instant claim: as at was not filed’ until July 14, 1981. Bee mg i ie 


case of J... Hudson (50 L.D. 297). : 
es For the Teasons: stated, the action of the Commissioner i is: 


THOMAS H. B. ‘GLASPIE 


Decided January 8, 1932" 


ee Stock-Rarsine |] Homnereap—ComMunrry, "PRopmry-—ARIZONA.. 


* Afomed ae 


In the. State of Arizona property acquired: by a. husband. or. wife duving: ie: i ue Sone 
_ marital status. becomes: community | property.i:and: one-half “of . the property 0 5 
- acquired by. either becomes: -the property: a the: other" oye poe: of. fda: - oe ge 


“at. the. moment Of its acquisition... 


, Sn0ck-Rarsing “Homesteap—Communtry Phopmere—Antzow A.” 


One who. acquires: ‘more ‘than 160 acres. of land which by operation of law e i 
becomes. community. property at. the moment of its poustiony! is: not the ; ee Poe MaseX 


-18607—82—vor. 58 —37 i 
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proprietor of - more than. 160..acres:-within the- meaning. of the: ‘homestead L a se 


law if his. undivided. interest. does ne exceed that amount. 


“Soo Rae ‘Hlonstesp—Apyanss Crame—Mining Chane—Discormnr— NY Sh 


_N ori¢e—EVIDENCE. . 


"Testimony as. to discovery, of mineral based : upon an. - examination, ‘of: a ain ae 
‘ing. claim ‘subsequent to allowance of a conflicting stock-raising homestead: tet = 


“entry ‘is ‘incompetent. of ‘itself, to prove a ‘discovery’ that. would. establish 


ae prior’ ‘valid ‘location, nor. are the declarations’ in. ‘thé: recorded ee a a 


notices prima facie evidence of the fact. of: discovery. 


— Srock-Rarsing ‘Howusraap Wari Houis—Destenation oF ‘LaNp——Fravp.. 


Where ‘land’ ‘containing © a “water ‘hole. was ‘designated ° ‘as’ of: the: ‘euaiceer 


“ subject to entry. under the stock-raising. ‘homestead law: and no charge was | 


_. preferred. that. the. land. ‘or: any. subdivision : : thereof. was: valuable. as: a nite 
_ public. water hole, the. designation, will. not. be vacated: cunless, it is shown. af 


that it ‘was ‘erroneously induced by fraudulent statements of the entryman. 3 


a ‘Srock-Rarstn¢ Homnsteap—Apverse ‘Cuamm—Miixe Cram Warm, | Boum i: 
' EVIDENCE. ooet 7 7 ; ae Pies: ase 
TA stock-raising Homestead airy’ is not invalid though embracing land claimed as 
- OO adler mining locations where the evidence shows that. the locations were 
made primarily to protect a devéloped. water hole, and where the. ‘evidence = 


| 4g insufficient | to establish that. the. locations. were ‘prior. and. valid, and | e 


where the spring or water hole is held under. a claim of. private right and. 
As” sncae ble of. ‘Providing ‘sufficient water: for pmenoral use: for. Watering 
Epwarns,. ‘Assitond Secretary: BI ay RPP ey toca Be I te he 
Thomas H. B. Glaspie has appealed? ‘Seda’ ‘a “qadiion’ af tha Cone 
missioner of the General Land Office dated September 25, 1931, hold- 
ing for cancellation. his: second ‘homestead entry,, Phéenix: 063974, a 
made. under, the, act. of December .29, 1916..(39. Stat., 862), for all of | 
Sec. 14, T. 5.8, RB: 14 E., G. and.§. R. M., Arizona. The. application - : 
was. ‘filed September. it, 1928, and: allowed: December. 15; 1928, al- = 
| though the land was aon designated until: June.27, 1929. . | i 


Proceedings were instituted against . the. entry. October 9, 1999, i - en 


based ‘upon a report: from. the field, service, charging— aah 


om te That : ‘the entryman was not qualified to make. homestead ventty” on. . Sep- - 


| tember 11, 1928, the date he filed application. therefor, is not now. and has. not mee 


- been since said date qualified to. make entry. for the: reason that he was, on ‘said “ J : s 


date and is now the owner and proprietor of more than 160 acres of land in . ~ 


‘the United States, to wit: SW Sec. 35,1. 4: 8., Br i4 B., and Lots 2 and 3 : ae a 


See. 2, 0.58. BR. 14 EB. containing 240.10 acres. | ae 
as alg That. the- entryman* having’ on “August 6, 4913, made: ‘Homestead ‘entay’ ~ 3 
"028024, ‘Phoenix: series, ‘for the NW Swi, wi NW Sec; 21, 7: 4 8, Re 14 | 
B., and having ‘gold his: relinquishment: of ‘said-entry is‘ not. now ' ‘and was’ “not BD 2? os 


date of this entry or at:any time thereafter qualified to make'a homestead entry = 


- ‘under the act of. September 5, 1914 (88 Stat; 712); inasmuch as: the ‘first entry. a : | 
was not forfeited, lost-or abandoned. because. of matters beyond the. - entryiman’ Ba sa 


| _ coe but on. 1 the > contrary the entryman speculated in ‘his ments, 


ee a "DECISIONS oF. THE DEPARTMENT OF THE INTERIOR 879 ek: 


8: That the entry conflicts with certain subsisting mining : latins; which claims oe 
re tas are prior in time to based initiation of | the homestead: entry 5 namely, the: Gener oe are 
= Grant Nos. A and Be i . ee eae i. 


Upon coneiderstiod ot the testimony and one i adios es 


= : ata hearing: between the parties, the Commissioner. affirmed the: local. me a 


-register’s. decision, holding the. second chates 3 not. ‘prOweR,; but: sus Mee re 


<_ taining 1 the first. and. third charges. . 


The evidence. of the Government oe aaa the cone aditiite: ee 

In effect, that. he obtained warranty. deeds. conveying. to. him alone ais: ate 
ae grantee the two. tracts mentioned i in the. first. charge: prior ‘to his apes 7 

| - plication. and that he still holds such title ‘and has.been assessed and 


- : - paid taxes. thereon: ever. since. . But the: defendant. further showed 2 aan oy 
"without contradiction, that at the time of the sale and conveyance. of” 


| ~ these, tracts to him, ‘he: was, married ; that his wife died June 19, 19208, hes 

7s leaving. three children. by a former: husband and. five children by the | eee 

entryman; that the first tract. mentioned in: the. charge. was: pur- 
chased: with money. loaned on the security. of his. wife’ s cattle,. andthe 
second tract was paid for. out of proceeds of sale of certain of their 


7 “community property. ‘The defendant. claims under the law. of ‘Ari-- 


zona that but one-half of the: property’ ‘belongs to ‘tin personally a 


and the other half belonged to his wife at. the dates of acquisition, : and 
upon her. death. intestate. her. undivided one- e-half interest, eet to 

and. vested i in: her children. . Be pe 

. One of the tracts'was potchased i in. 1 1915, ‘the ittier j in 11917. > Paras eo 

| graph 3850; Revised’ Statiites, ‘Arizona (1918), and d parsereph 2 2172, - 

Revised Code, Arizona. (1998), provide ~ 


Aa. property acquired. Dy. either husband’ or: wife: during ‘the’ marriage, . 7 
except. that: which is. acquired. by” ‘gift, devise or “descent, | ‘or: earned ° by the — 
wife and cher. thinor. children, : ‘while she: ‘has ‘lived or may ‘live; ‘separate and a 
apart from her husband, ‘Shall be deemed the common ‘property of the husband 
and wife,’ and” Guring::t a coverture Personal ‘property. ay: ‘be aie of by : | 


- 5 the: ‘husband: only A ae 


eee Paragraph 1100;° “Revised ‘Statutes ee “(am and fe 
on | graph 985, Revised 1 Dade, A Arizona, 1988), Wosne ceet or ~ ae 


“the surviving ‘husband, and thé other half j is. subject to the testamentary. Lares . : 


+e position of the wife, ‘and: in the’ absence ‘of such ‘disp osition goes. ‘t6. her. Gun 


ae descendants, equally, 4 = such descendants are of ‘the | same “Geggee of " kindred ot = : : 


a to. the, decedent > *.) #: Fev: : Pine eae th, REREAD Oe a aioe 
a In Molina’ Ww. ‘Raimires (8 Arie, 249, 18 Pac, wt 1), ie was shad fee 
“Whéte : ‘Veal property was acquired seg .. oe a husband. during, on LG LEP Ge 


7 “Tage, ‘it’ was ‘community. property, ‘and: tenek eer ‘the dissolution. of the ‘com- ane 


7 oo Raanity my the ‘death’ ‘Of | ‘the ‘husband, the: pioperty’ eaeee without See Oe 
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* procdedineso ‘or ‘other: Tegal: Pon one half to the: widow and the: other. halt 


| 7 2 to’ the children-of the marriage. : 
It was further — therein that at belongs to the wife 3 as s much h as © Se 


- to the husband. HES 
“In Le Tourette’ vy. “Di Tourette (iss Ariz: 200, 4871 Pie. 5 498); i it: was 


| held that the law: makes: no distinction bétwoen husband. and wite - 


in respect: to the right. each has in: the community property, and 
that it is not’a mere possibility—not' the ‘expectancy ofan heir. — 
--s The Supreme. Court: of the United: States’ recently, in arriving at 

the conclusion’ that. a wife may make a separate: income-tax return 


ne on her, share of community property’ in the: State of. “Washington 


nae and. Im Arizona and certain other States, said, in 1 Poe v. ‘Seaborn— 
eee S. ‘101, 10): Ei ph OF ego aren Ra ge 26 Ga are 


 € gg ‘save for ‘property. ‘acquired ‘by gitt, “bequest, devise or - infieritance: - 
all pr operty however acquired. after. matriage, bye either husband or r wife, or aoe ee 


_ ‘ both, is: community property. . 


And 3 in the companion case, Gosaats v. KE Rank: (089 U: ig 118, 32), 


in corisidering similar laws of Arizona, the same court said 


We have examined the. statutes and. ‘authorities - cited, ‘and. have. concluded : 
that: they present no significant differences. from. the Washington system. | In. 
La Tourette v.. La Tourette, 15: Ariz, 200, 205, it was said: ‘The law makes no. 
distinction between. the husband and wife in respect: to the right each has in the 
community property. Te gives. the husband no higher. or. better title than it 
gives the wife, It recognizes, a: “marital community. wherein both are. equal. 
As in Washington, each spouse has unlimited testamentary. power. over his er 
her interest. in. the community, and upon. failure. to. exercise: it, “such, interest 
“passes to the descendants of the decedent.”” a . 

The Arizona Supreme: Court. has. likened. the community’ to. a ‘ partiership. 
Forsythe V.: Paschal, O4 Ariz. 880. ‘The. husband as: agent may: not act in fraud 
of his wife’ S Tights, and if he attempts to. do NAO ‘she has. a. hae in: ‘the courts. 
| Gristy v. Hudgens, 23. Ariz. Boo, - Ve? ie : 
| Enough has been said to show. that: our conciinion: in Pps ‘Ve eave supra, 
a holds here, and that ‘the. wife has such equal: interest in community income as 
‘ to. entitle her to treat one-half thereof as her. income, and file. a ‘separate 


return a 


“Enough has beat ae Bene in ie are case, aS o clearly: ion ‘that: : a he 


the first charge was brought ‘without regard to the: law of ‘Arizona ip 
as to property: acquired during the marital relation. by. one ‘spouse, 


| : that it has no basis in fact and should be dismissed. :'The observation. | | - 
- made. both by the. register and the: Commissioner that: entryman. gh 
| Glaspie had not conveyed. the half interest to the. wife or heirsisofno | 


S impor tance. - The interest 1n one- half of each of. the two tracts became ~ | 


-e that of the wife at the moment of acquisition by” operation of law, . i. 


. at the fact that one of the tracts purchased out of fun ds foe ile oA 
proceeds: of her. separate. property acquired. before : Marriage did a Oe he 


we make that tract solely. hers. 
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| The oe pertinent! to::the : second : ohne’ has ‘peer earefully. ee 
: * gonsidlbeed: and:no: sufficiént. grounds. appear for disturbing. the. COR: 
curring conchisions below. that..the. charge was not, sustained: on 
Briefly. stated,: ‘itis. shown. that. defendant. rélinquished, his: former as sae ae 
entry, Phoenix 023024;::iny November; 1915; and: sold: the improve- = 


: ments thereon. to. Urbane House who immediately made entry.thereof — ee 
~~ On relinquishment.:: ‘Part of: the consideration. of. $1250.00: paid'was 0 
. for defendant’s, promise to keep his: cattle on the other side-of the . 


- Gila River, ‘which. purchaser. admits has. been- kept. There was much 


‘conflict. of. testimony as.to the value. of the improvements: onthe land. 


at the. time: of. sale,. but: defendants: testimonysclearly. preponderates 


__.to-the effect that the. improvements, consisting principally ofa nine- = | 
- room house i in which he and his family resided; clearing and fencing; _ ee 
_ two-wells: equipped -with:. ‘pumps: and two: corrals.and.a barn. and = 
~ chickenhouses, and the. construction of an irrigation. ditch: to bring ie 
_ water from the Gila. River to-the land cost:much: more: than thesum 
“received from. House. Defendant: also. showed: that. it was. true, as ae 
alleged: for ground. of second entry, that: his crops of 40 acres. were bs 
~ destroyed by flood: and: the: land. covered. by: sand:and debris ‘prior — 
to his. -relinquishment. . There: is, little in the. circumstances estab- - 


lished to induce the: belief that‘he speculated i in: his: homestead: right. 


As to,the third’ charge, the re ea aa has held i in Ainsworth ¢ si : 


per Co. v. Ben (58 I. D. 882, 883) — 


oo ye: 


lishing that the land: ‘is: mineral in- -character, all minerals. being reserved: by’ ‘the 


~aet under. which it is. made... In. United: ‘States Ve. | Hurliman: (5%: TL. Dy. 258), 


wherein: was considered the conflicting claims. of stock-raising and. mineral 


claimants to the same land,,it was held’ that at the. date of the inception of . — 


the stock-raising entry,’ there must. exist. either a prior perfected location under 


the mining law, or ‘a. mnining. location. though not: perfected by. discovery in. ‘the. . 
actual. possession of the ; lecator:, who. is. diligently. engaged > in: the. search. for” oi 
| mineral, ‘to. warrant. cancellation. of hee oo to. the extent. 80. claimed sa ‘be o 


= located or. ‘possessed. 


Neither of these conditions patigs ‘shown to ‘Sit, no ) part of ‘the tana | can. hee aa a 
- deemed. to be claimed, occupied or as. being wor ked ‘under the ‘mining law. With ; oe a ae 
= respect, to. perfected ae Tere noun it was said” in: the: Hurtiman CO86 


- Tilegality: of the ‘stock: yaising. ante y is } not: ghigyn’ by merely éétab- 


- we “The ete of Congress 5 preséribed ina anal only (ie pr rerenuieitee ie the reste . ae 


ina. competent: locator. of a complete possessory. title to a-lode mining claim. ar a 


_ They are the discovery upon unappropriated public land, within the limits of = 


the claim of a: mineral- bearing lode and ‘the distinct markings of the’ ‘boundaries ve 


of: the. claim: so that they: can: be: readily. traced.” No appropriation : ‘of the land a ea 


ot : ae made until these reatiizemedita 4 are. fulfilled. Erwin: Vv. Perego: £98. Fed, 608; . aa 


“Tea appears , from the eovidericé. hist: Poise of ie Ioééition. of es ay 


: ons were: -récorded i in: December, 1925, called the. General. Giant: ee 


; Nos. 3. 3 and 4, and. affidavits a: annual! assogeriient work - ‘were > filed Poin a 
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: jo . the years, 1926, 1997, a 1928, and there i is routines ae one Por ee os. : 
- mnan was paid: ‘$100 per claim per year to do the: work: for 1997 and ee 
1998, but there were strong grounds: for. doubt ‘in: view of the’ amen es 


7 ae peaching testimony, whether or: not he knew: where: the: claims: Fars : . . 
oo situated in 1927, or did. the. work: for that year, - See ee 


- Through: Price, the Government’s irtigation.. engineer; er exam- 


2 wh ined the entry in May, 1929, a plat: was introduced: depicting two | 
mining: claims® wholly: within: the NWwiy ‘Sec, 14, which : he: states — gh 
_ should be designated. General Grant. Nos: 1 and es ‘This plat was 


: ‘ prepared. from the: data obtained by a ‘surveyor: who accompanied ~ - | 
Price... These. locations, Price states, cover. the” identical | ‘ground 


_ _and.are the locations designated inthe location notices.as' General . eee 


| — Grant. Nos. 3 and 4. He found some of the: corners to General. Grant | 


No. 1, but there was. no evidence: of any ‘identification of the corners | 
OF linge of General Grant No. 2.. Aside from. insufficiency of identi-. . 
fication. of the latter, ‘the ‘evidence of: prior: discovery on either ‘claim 


is. very meager and: unsatisfactory. On ‘what he:designates as‘Gen- 
eral, Grant No. 1, there is'an open. cut 35 feet long between two old 
shafts within whith he: found indications of: mineralization i in’ rock — 


in place, chalcopyrite and ‘chalcocite (Tr. 49). At some: ‘unspecified — . 
- place “on:the ground” he states: “ There is a:vein about five’ feet 
thick showing indications of. chaleocite, a and the Tike, & 
(Tr. BL) ae 7 on 
Bowman, ‘who stated that hie hanno was mining Pere Bro peek 
ing, testified. (Tr. 83). that on the “ General. Grant’ ”, ‘some of it ran 
oe one. and. a: half i in copper, perhaps some: a little richer—. i 


“And all the. way. through, ‘the ledge is about. six or. eight, feet, L ‘should. 


ae judge Lt haven’t measured it, only. just. by. looking” at. it; and. it world | carry, a 
-_ about three dollars: in gold and a. couple of dollars in silver. | 


| » He, however, testified that. he did not. sample. the ‘vein aad ae i 
a of no samples being taken therefrom. ‘Price also stated, apparently 8 
: - referring to the General Grant No.. 1, that there was ‘another shaft — 


7 = north that ‘ “ ‘had some. working. on: it that. shows some. copper, but. Teo: 


— did. not make any detailed investigation as to: that because the contest oe 


oe seemed to be relative to a water hole. which was on | this’ ‘hining eer 
mee claim.” ait eee Leome 


we “There i is : no: ‘aiidetied of any | Bandi fide efforts of mining on the spree oe as 
s 2 2 i in question. or. ‘surrounding. Jand, although it appears. clearly the land. ee 
has been under location:by:one mineral claimant and then another 


and that primarily. a-group of General Grant claims were located =. 


_ to protect a developed water hole from. a spring on. the land known 


recently as Behr. Springs: The examination by Price having been ~ : 


made: subsequent: to the entry, his evidence of itself i is incompetent to i eee 


Cae establish discovery; and: the declarations of ‘such. facts _ in: 1 the: Pee. e. 
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gorda: Tocation’: notioes are not prémé : faoke: evidence of ihe: fact: of” oe 


ae ey discovery.” Ainsworth, Cope. Company v. Soa oe ‘and cases Pet ate 
Ben there cited, : 7 | 


The Government ¢ on. aoe exaniiauon isoglie out testimony. ‘that: 7 a = — 
= the land was more valuable for its water-hole than: for mineral (Tr. | 
ae 816). Bowman’ S statements as to' mineral ‘values, if he ever wason. |. God 
| the. land before: entry,. are. mere. guesses ‘without: ‘verification... The oe er ee 


: : “evidence ; is. clearly insufficient. to: establish that. the: General Grant rae 
: claims are prior. valid. locations... 


Tt. 18. shown: beyond. question. that. there: 3 is. a. spring - qwithin the a 


i bonhdaries of. the: claim called: General Grant No.1; which has been ree, 


“a developed. fora; number of. “years; and which for atime was en- ~~ ee 


ae closed and used:for irrigating a. garden by: a mineral claimant, but i 
. for the-most: of the time, though ‘held. under claim of. private right, a 
it: has been and is. still being used' by the community as a watering 


place. for cattle.:-At the-time of the examination by: Price there was. 


a cement: trough about 18. by 95 feet.in width and length. and seven 


feet deep and a one and one-half inch pipe leading from the cement _ 


trough to a, »watering trough: Price, from measurements of the flow 


of water, estimated it to-be about 45 gallons an hour. J. J. Anderson, 


-whose protest against, the entry. led to the institution of the present os 


‘proceedings, testified tothe effect, and documentary. evidence was:in- 


_ troduced to: show,. that he posted - a: notice.of location. and. appropria-. : 
tion of: the water right. and right of way: for. pipe line and: trough © 
| February. 23, 1918, recorded: June 28, 1928, and also obtained from the 
State Water Commissioner on: October 5, 1928, a certificate of water 
right, limited ‘to one and one-half: miner’s: inches. He also testified: 


that. he: bought the water. rights: of one Behr, a. mineral: claimant. of... 

the land, for $550.00 and. expended about $500. 00 more in-develop- 
-. ment of the water for stock-raising: purrs which: he as well. as | 
ty others have used. beneficially. — | a 


7 N o charge was preferred that: the land. or > any Pedhdivcian ‘i thapeat : : ay 
| _ was valuable. as a, ‘publie~ water hole, and. unless it’ ‘appears that. ‘the, 


= ~ designation. of the land as subject to entry under the stock-raising 
act was. erroneously induced. ‘by’ fraudulent statements of the entry- 


man, no basis exists for vacating the. designation, and canceling. any ae 


- “part of the. entry. Dominguez. ve Cassidy. (AT L. D. (225). - 


The entryman, in peer’ of his Appheation, made an. 1 affidavit c con- Me as 


tne 3 taining. this statement— 


‘There is. ‘within: ‘the Nwy of ‘the said. ‘Sec. 14 a. small spring 4 Hioilining oe 


in‘ the vicinity. ‘Said spring. or .seep, does: not furnish sufficient: -water. for a 


a approximately after development 10 gallons of water per hour, or. ‘sufficient ne a 
Pe for domestic and “domestic stock. watering purposes.°..'This : ‘Spring. has been. 
| developed: ‘to that. capacity (by). prospectors formerly : holding a mining. daim: 0 


ae, a large number of stock and is wholly unnecessary for. public. watering _pur- case 
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‘poses. foe the) reason. | ‘that the. Gila. ‘River, ; siieie is. approxintately! one. “and: 


.. one-half miles” north, of. the, land, carries, a.large amount of running. water. eae 
throughout’ the ‘year and furnishes water “for: ‘all stock. grazing on’ the open fine ae 


range. in the vicinity, rendering this small spring unnecessary for ‘such’ “pur- ; 
poses. . “This: spring’ has: never been? used asa: ‘publi¢™ ‘watering place but, as - 


above: ‘stated, has been ‘developed ‘ by private ‘individuals’ ents used by: ‘them. aca 


- duri ing: the time. they, occupied | the land; sur rounding: same. 7 
~The: evidence: at-the hearing does: not: show: that: any cot the’ above | 


statemenits. ‘are untrue. Price. ‘admits » ‘that: the statements are a a 7 - 


untrue except as to the volume of flow of. the water (Tr. 61). 


48 not believed’ that: his single - measurement on a: single day: ak nar 


lishes. the normal flow of the spring so-as to demonstrate intentional 


underestimation thereof. by the’ entryman:’ ‘Simple calculations from > - . 


i the. statements ‘of Anderson, the water: ‘appropriator, as'to: the. num- ia 


ber of gallons one head of livestock. will’ drink at:one ‘time, based on 


‘Price’s estimate: of the: flow: of. the: spring; : disclose that ‘the. spring . 7 | 


_. is plainly: inadequate to water the number of cattle Anderson es- 
_ timates ‘could be ‘watered: there. “It is‘not. shown that this: spring | 
is capable of: providing enough: water for: general: use’ for - watering — 
-- ‘purposes :or. that’ it: is a. public necessity. in that: locality, . or that it. 
-has had the: true status of a public watering place, but:to'the contrary 
has been: :for: many years claimed under private ‘appropriation. by 
Anderson: and- prior. thereto. by.: mineral. claimants who: have -con- 
- trolled:the use of the water. If Anderson has any rights to the water, 
such rights may be: protected by: appropriate. court: proceedings, as the 
patent issued. to Glaspie will ‘be subject to any prior vested: rights 
therein. See'numerous authorities cited 4 in the. United States ones 
Annotated, Title 43, Section 661, Note 38. : ee es oe 
- Without prejudice to neal claimants: ie. may. chavs ine 
e adduced in this case to show a prior. valid. mining acon the 


Commissioner’ S decision. canceling the éntry i is | 


“HOMER: ¥. ‘HARRIS 


“Decided January 13, 1988. 


Scutoon ‘LAND—Reiconps—-Norron—Minmrat ‘Ldtns Evins Avericarion. 
- Until the record is cleared of the prima facie title of the State’ by. a “deter- | 
. “mination, after due notice to'the State and ‘the’ submission: of Satisfactory 
' proof that the land was known to be mineral in: character: prior ‘to the date — 


the State’ s right to a school section would. otherwise. have attached, mineral — 


| applications for the land ’ ‘confer ‘no. tights and. can not be. recorded. 


‘Scxoon Lanp-—INDEMNiry—LaAnp DrrarrMEnt—J URISDIOTION: 


The: approval ‘of (a State: ndemnity: school land gélection | list devices: the Puce 2 


Land. Ee en ot: further’ Giada dara over. the land contained in the : 
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Taleo oe Souoor, Lanp--Sroox Dunmway: ‘Wrrspaawat—Porasu. WITH DBAWAr... 


| Withdrawals: ‘for stock: driveway: purposes: and reservations. for. potash | made. ; an He, 
. Subsequent, to the. date-that the: rights of a. State attached: under. its. ‘school- eae ge 


land. grant do ‘not affect. the title. of the State under the, ‘grant. 


a a “Epwanns, Assistant Secretary : 


~ duly: 31, 1931, ‘Homer. ‘Hi: Habis: er pppHiohtieny tae | Grsions: _ 


 e : 044968, for a potash prospecting eae covering all of Sees.: 20, 32, a 


~ and:36, T. 20 S:, RB. 30 Ei, and Sec. 32, T. 20 S., R. 31 E., NMPM | 


2 ~ October 18, 4981, ‘the: Gominiasiofier: of the General. Land Office. held ee ee 


the aipplication’: ‘for = —— as. : to. NW 1 NEY! See. 20205 ene 


_ Harris has filed’ an: appeal. : 


Plat of survey of T.20S., a 30. E, ‘was: seocetied 1 29, 1904; dy! os 2 
of T. 20 S., R. 31 E,, July 5, 1912. Sec. 36, 1.208. R.380E. isin. 


cluded in. tho school- land grant to tle Territory: Of New Mexico. made- . 


under: the act. of June: 21; 1898: (30. Stat.: 484), and: confirmed. to: the a 


| State by the actiof June. 20, 1910, (36:Stat. 557)...Secs: 32 in T. 20S. 
R. 30 E., and T. 20 S.; Ri 31 E., are included in the additional grant a 
of school. land to. the State tande under the. act of June 20, 1910, 
SUPT a. The record does not show that the State ever fendered. these 3 
school sections as bases for- indemnity, nor does it appear that at. the: 
several dates when the right of the State would attach, if. at all, 

the land had been classified ag mineral land or. claim thereto asserted 
_ under the mining or other public land laws.. Presumptively, title . 

passed to the State to Sec. 36 on. March 29, 1904, the date of the ac- 
ceptance. of the survey; to. Sec. 32 in the same. township. on January - 
6, 1912, the date of the admission:of the State into. the Union . 
(United States ¥. ‘State of New Me exico; On Rehearing, 48-L..D. 11), 


and to Sec. 32 in. ue 20 S., R. 31 'E., on July 5, 1912, the date of: the. . — 


| acceptance of the survey. “Regulations of March 6, 1903 (32 LieD. 39) 7 


~~ Instructions June 23, 1910 (39 L. D. 39); State Ope Colorado, On P 3 . 


a Rehearing | (49 LD: 341) ; George G. Frandsen’ (50 LD. 516). 


- Until the, record is. cleared’ of the prima, facie title of the State bye a ie 


8. determination, after. due. notice. to. the State and. the. submission 


of satisfactory. proof, that. the. land: owas known’ to..be mineral. ii : 
character prior to the date the State’: Ss right would. have otherwise 


" attached, applications for the land give rise to no rights, and. no such Pe 


7 application. can. be allowed of record. (32. L. D. 389) 3 ‘State. of U tah . 


| - (82. L. D: nur Charles T: Ostenfeldt (41 L. ‘D. 265) ; Work v. Braf- ea 


fet. (27 16 U: S. 560, 365). There is nothing i in the present application ae ve 
“Mas! sufficient as basis for challenge of'the State’s title. : 


“The EY TWA, swy NW, NWy, Swi, Sec. 90, wane patented | 





ae ‘February 94, 1908. The NW, NW14, Si4'SW1,; NEY, SWY, Se 
“90, are included 3 in State indemnity school selection, Roswell. 018772, i aoe. 
7 List 10, » approved August 5, 1910. The ee was issued and list. a4 
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ee ee without sidinieval cecanratone ‘The patent’ aad the apptovat ee 


of the'list ended the jurisdiction: ‘of: the: department: over the: land. 


a Sewell A. Knapp (40 G. Dy 152, 156); Sarees. BR.  Onatoford: et a ae 


(53-1. D. 435, adhered to on rehearing, 439). 


The Ey NEY, Swy, NEY and swy Sec: 20° are: s ineluided’ iid - ‘ : 


: outstanding potash: prospecting permit 040516,. issued. November 15, 


1929; uncanceled of record... The application of Harris for the: same 7 


- class of: deposits give rise to no rights, while.the prior. permit’ remains a 
~ uneanceléd on: the. records of ‘the local land office. Martin. Judge — 
(49 LD. 171)5 Harvey V. Craig (50 L. D, 202); "Withdrawals for _ 


stock- -driveway purposes and reservations of the land. for: potash madé 


subsequent: to'the date the -State’s rights attached: do not: affect-its 


“title. Wyoming v. United States (255 U.S. 489), State of New 


Mexico (52 Li. D. 6793-0n- rehearing,’ 681), involving: stock-driveway 


withdrawals’ prior ' to ‘aidoeptance: of the: plat. of: survey: of. ‘the land s i ie 


| withdrawn, which-are relied upon by Harris,: are: MEDI 
ae Commissioner’ S decision was: ee and 3 is*, | 


“Six COMPANIES, INO. 
- Decidea January: 19, 1982" 


. ‘Wornaras’: s ‘CoMPENSATION, InsonaNos—Hoover Daw—Paxnaonin a 
_ The cost. of workman’s. compensation insurance conies within ‘the’ ‘class’ « ‘or | 


- Aes 7 cc 


“other general expenses,” ‘and must’ be’ excluded from’ payment. under. a con: MA kee 


~ tract’ for extra work which. limits: the: charges ' to “actual necessary. -cost,” re 
_ defined: therein: as. . labor, materials, and | supplies,” | but. not. sf. ‘alfice: or. r other : 
- general expenses.”: is ae Raises EE ne Re SO Nate eae Ft 


. Acoounns-—Grnnal, Acoounsina, Onmice~ — JU URISDICTION ~ — _ Ormronas - —— - Hoovm aes 


‘Section 236, Revised. 1 Statutes, as ariended- by : section: 305 of. the act. of ane ; 


10, 1921, confers: upon the General Accounting . Office. authority. ‘to. settle : ae ean, 
and adjust all claims, demands, and accounts in which the United States is - aia 
. concerned either as debtor or ‘creditor, and the ‘decisions’ of the ae : 


| officer: are een olee upon administrative officers: of the Government. 


Wizzos, Seoretary: 


‘Six Companies, Ine, Gnas ‘for the. ‘onstruciiol et Hoover oad 


ee and. appurtenant works, have appealed from. a ruling of the | 


‘< oo contracting officer, dated November. ‘7, 1931, eliminating an item'of | 
$16.81 for workmen's S compensation. insurance from the statement. of 


extra work performed under Extra Work. Order No.. 1, on, the ground 


x that said. item: is. not-a. Proper item | of actual necessary” cost, of per: fe . 


forming the extra work. 


Extra Work. Order No. A under which, the work was = performed, = ba 


L reads as follows: < 





ena ar Be “DECISIONS, oF. THE: DEPARTMENT. OF. THE. INTERIOR | B87 


ace aeedrdance’ with. the provisions of Axticte 3 of. your. contract: (Symbol No, 


114-638) dated March’ 11, 1981, and paragraph 10 of specifications ‘No. 519, made 
a part. of your. contract, you are hereby directed to place. HAND PLACED ef ee ae 
= ¢ RIPRAP on ‘the lower. sidé ‘of the fill: ‘between ‘stations. 416° “and. 418: of the ee 
3 black canyon highway; in’ accordance: with detailed: instructions: of the engineer, 
_ in charge-of the: work. : “It is: estimated that: the work: will require, the: -placing ee Sf iy 
of about 3,000, square 2 yards: of hand i plseed. rock ziprap. and will, cost -APDTOXI- : 
: mately. $4, 500. 00. a — 
~ AS the work was s not provided for’ in. ‘the schedule of bias: you will be Pr ae ane 
-. pengated in “accordance with: ‘paragraph 10 of: ‘specifications No. 519,’ which . a3 = ea! 
_ provides that you will be: “paid. at. actual - necessary: cost: as. ‘determined by the. Paes 
ee contracting . officer, vis fifteen. pee cent. ABM), for. . superintendence, | general ee 
em expense. and, profit... | 


Your, daim for. extra crore a must ‘De: submitted - in 1 ‘writing in “gifficient detail 


. : for. checking. and. should: be. certified. as accurate: and just, and that. ‘payment a } 
thereof has. not been, received. Le Bah | | ee | 


Paragraph 10 of specieations No 0. n19, lating to one, nade . 


as follows: sre eee ty Mere ee ee ee eee 
| - Extras the contractor. shall, nen oracted in: writing by. qlee ‘cotitracting oe ay 
officer, perform: extra work and’ ‘furnish extra: material, not: ‘covered . by. the 


specifications. or: included. inthe. schedules, but: forming. an : inseparable. part. of 


_ the work contracted, for. “Extra work and, material. will or dinarily be. paid for : 7 
ata Jump-sum or. ‘unit price agreed. upon by the contractor and the contracting 


officer and stated in the ‘order. ‘Whenever in. the: judgment of the contracting | 


officer it is. impracticable because. of: the’ nature of the work | Or for any: other: 


reason :to. fix the price in the order, the. extra work, and material shall be. paid 


: for at. actual necessary, cost. as. determined. by. the. contracting officer, plus, ae 
per cent. for. superintendence, general expense, and. profit. The actual necessary : 


cost . will include. all expenditures. for. material, labor, and. supplies. furnished 
by. the. contractor, : and. ae ‘reasonable allowance for. the use. of his plant. and 


_ equipment, where ‘required, to. be agreed upon in. “writing. before the work. is. 


begun, but will in no. ease. include. any allowance. for Office, expenses, general a. 


-guperintandeties,; or. other, general, expenses. — 


 Artide 15 of the: contract is as follows: 


ho “"Diaputes Except. as. otherwise. specifically. peo aed. in this ‘conitract, ‘all i ee ee 

ae disputes concerning, _questions of. fact. arising: ‘under this. contract . shall: be s.. as 

decided: by. the: contracting officer or. his duly authorized representative,. subject’ ee 

_- to written appeal by. the contractor within thirty days to the head of the depart- 

. Iment. concerned,. whose. decision. shall. be. final. and. conclusive. upon. the. parties. op Ae 

oe thereto as to such questions: of. fact. “In the meantime the. contractor ‘shall Pe ep ctree 
 iigently, proceed, with the work. as directed. : anes | ae 


oa brief’ j in’ support. of thi. appeal ha beet filed by ¢ the’ oniitentine he 
7 “with accompanying exhibits, consisting: of copies of the extra work = 
_ statement, submitted:and the. correspondence. between the. contracting es 
ae officer ar and the contractor, inéluding the ruling from which. appeal: ie ge 
bi _. taken. be | : ae ae 
“Phen action oe by. ae contracting eae was. aed Den ba aoe foe : 
_the. decision of the: Comptroller: of the ‘Treasury, ‘dated. March. Bee: ee 


19l4 4 (20, Comp: Dee. 008) Reference also was made to the decision 
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ei of the Acting Comptroller General, dated February 6, 1926 0 (5 Comp. 


~ Gen. 589)... 


of i The’ on ‘presented i in the beet have been carefully con- es 
7 sidered and: the: decisions referred. to have been examined. a 

- In the opinion of the department. the: controlling: dean Is. mehat : oe 

7: of March’ 23,1914 (20 Comp. ‘Dec. 656) , the others: being readily. 


Dee distinguishable. . The question. submitted in that case was identical 7 
- with the one here presented. ‘Paragraph. 14 of the specifications t there 7 


ba considered provided, among. other things, that— au 3 


’ Bxtra work shall: be char ged. for at actual necessary ‘cost, cas determined cis 


the engineer, plus, 15 per cent. for profit, superintendence, and: ‘general expenses. ar ; 


‘ The actual necessary ‘cost will include expenditures: for’ materials, ‘labor, and 
Nas supplies furnished. by. the contractor, and a. ‘reasonable allowance ‘for the. use — 
8 of shop equipment where Tequired,. but will not ‘include’ any allowance for 
| ‘office expenses, general: superintendence, or other. general expenses... Ger as 


The Comptroller, in. his decision, referred to a previous deca of ° 


: : Ponies 14, 1907. (14 Comp. Dee. 297), which. declined to. allow - 
- cost of liability insurance as part of “the.acttal necessary cost” and — 


to the decision’ of the Court’ of Claims which’ afterward. allowed ‘the se. 


a contractor’s ‘claim of said account’ (Lovell v. United States, 46 Ct. a 
ae Cls. 318). The cases, however, were distinguished by the: Castel: 
a deri in the following terms ee 

Tf the terms of the ‘Lovell contr act ‘there considered were “jdentieal with those. _ . 


- < here in. question, ‘the decision referred: to “would. ‘be ample authority: for the — 
ae allowance of the ‘item. now in ‘dispute, put paragr aph 14 of ‘the’ contract here 


-. din ‘question defines what shall and what shall not’ be’ considered as parts of the ~ | 
ee actual. necessary. “eost”’ of doing. extra: work, Whereas: the Lovell contract | 
a4 contained no such: definitions. | 7 

- Under the contract here in question * ff expenditures by: ‘ihe. conteactony ‘tor 

ateaige labor, and supplies * *° and ‘a “reasonable allowance for the . 
use of: shop equipment where aaa: * but not expenditures on. account. of 
Shae office expenses, general superintendence or other general expenses ”* were, and | 


are, ‘to be classed as “ “actual necessary cost. oe Whether. or. not, then, the cost . oe ke 


i of liability insurance is to-be classed as a “part: of the actual necessary cost ee 
ae of doing the ‘extra work depends upon - whether’ ‘such: cost-is to. be rated as. an | 
- expenditure for ‘materials, labor, and supplies Or. as an “office: * -* *- or 


oe ‘other general expense.’ cael & the former, ‘the charge 3 must: be allowed: as ; Broper ; car 
ifthe latter, it can not be allowed. eG ee 


I do not think the item’ of $44. 90," “@arzed: as eéet of. isbtiity insurance, can a 


. properly. be. allowed as a part of the labor cost, ‘but am constrained to hold that a Pade 


it must be classed. as one of the “ ‘ other. gener ‘al expenses e which i in express terms _— 


are excluded from the “actual, necessary cost ” of the extra’ work, This item 
should therefore be eliminated: by. You, from | ‘the ‘account: presented before 


payment. is made, PP a ere 
Special consideration i is given. in the brief to the decisions: in: ach : 


~ the item here excluded: was allowed « aS 2, part of. « the actual neccesary - 


cost.” of extra work (Lovell v. United States, supra; 22 Comp. Dec. 


oe oe 261), and it. is urged byt the contractor that the eon ‘possible theory . ee 
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on. ‘which the item claimed i in this case can be eee is that 3 it: is san ee 
. item: ineluded. within: the phrase. “ or. other. general expenses,” which seo oe 
the» ‘specifications: exclude from the actual: ‘ecessary. cost. With ‘ee 


| -respect. to this it is submitted: that the cost of insurance. on particular a. 


workmen. engaged: in. particular work. can not: be ealled a. general 
- expense—a term: which implies an item, of expense-which can not: be 
fe allocated to: any. particular work but is considered: general over alot. 
_. the contractor’s operations, and which is impossible to segregate and 
_ _ charge. to particular. work. That. it is practicable to segragate this ae 
—_eost: and. that 4 at. has been done i in the. instant, case is. eargned: at length ae 


_ vin the: brief.’ 


After: sretul: donstidenation: of ‘thie aratian: L am: Lot. the. Ce a © 


. ‘that the decision. of the: Comptroller of March 28, 1914°(20:Comp. — | 7 


Dec. 656), i is applicable to the case presented i in this appeal, and that, ae 
in accordance . therewith, workmen’s compensation | insurance. imust - 


be: classed as.one. of, the “ ‘other general. expenses ” as exeluded from. 


the “actual: necessary. cost.” under. the. terms of paragraph. 10:0f 


“the ‘specifications. . “The: téasons “for: thé: ‘Votaptrolier's s aie ore - 


os stated i in.the. above quotation therefrom. 


. Under the law,. decisions of, the, accounting pees are. a dontialling 
“upon administrative. officers, ‘by reason: of the. authority. of that. officer 


to settle and adjust: all: claims; demands, and. accounts: whatever in 


“which the: United‘ States’ is: concerned; éither’ as debtor or ‘creditor, 
as provided by section’ 286, Revised Statutes, as “amended ‘by section _ 


805 of' the act of June.10, 1921°(42 Stat. 4) ¥ “United States'Code, 
title 31, section 1 TL; see 4 oo General ie ais + Gomptrotier aa 


General 43. a: oe be 
Ins ‘view: of t the foregoing, the decision of the contrasting ‘ofc, & 


abt a Phe ES ror eos 


STATUS oF BOARD or INDIAN COMMISSIONERS 


“Opinion, “Rebruariy 35: 1982. 


“Bugis are a te oo | : és apts : chia aa : | Armed. o . Lae | 


“Boas OF. INDIAN Conearsstonens—Dupanrmen OF THI | vento J URISDICTION, oe ee is 
The: Board of Indian ‘Commissioner's’ ereated ‘by the act of “April: 10, 1869, - car 

i ’ although’ provided. for’: by. appropriations “jneluded © ‘in’ ‘the’ “aets covering: 7: ae 

os the. Indian» Service; ° ‘nevertheless'. is: independent: OF: any: department, OY a ae 

23 bureau: of - the: Government,.. .and the selection and. compensation. of. its. ats, 

= ‘personnel. are. matters. not: , subject to the Jurisdiction of. the Department Bal a eg Ves 


of the Interior. 


: FINNEY, Solicitor: Sane . | eh a ee aiies ~~ | 

Vous [Secretary ofthe: ntarior] hava: teduedted:s my. opinion as 5 to ar o 
S ‘chat; if any, juriadiction: you have.over the Board. of; Indian; Com-. ee ee 

are ‘missioners: marticnlanty with, reference : ‘to the: sumber: of employees oe 


: 690 “DECISIONS OF THE DEPARTMENT OF THE INTERIOR Tyke a 


Ok qaeniined in “thé ‘Washiheton office of the board: and thé-< compensa- Les 
tion: paid: them.’ This question, it appears, has arisen in‘connection © 
with, the recent promotion of Earl Y; Henderson to: se¢retary of the 
oe board, vice Malcolm McDowell, and the proniotion: of | Mrs. ‘Clara R. es 


Burrows to assistant’ secretary, vice Mr: “Henderson:: 


The. Board: ‘of Indian Commissioners was organized cided thet pro- so | a 


<- ¥icions: of section’ & of ee act, i of ae 10; 1869" fis oie Stat. 1B, ees pe 


| which. reads 608 S OE Ee eee 
SEC. ‘A. “That there be ippropriatea itie farther ¢ sum of ‘two sniltlotig’ of dollars, xe 


| or so. much thereof as may be necessary, to enable the President ‘to. maintain eee 
_. the peace among and with the various tribes, bands, and. parties: of Indians, 0 


- and ‘to promote: civilization amoug said Indians, bring them, where practicable, a 


. | “upon. reservations, relieve their necessities, . and encourage their: efforts. at. self-- e, 
7 _ Support; a-Teport. of all expenditures. under this. appropriation to be. made in. . 
ea, detail to. Congress in December. next; and ‘for the purpose of enabling the ae 


| ‘President to execute the powers conferred. ‘by. this: ‘act he. is hereby: authorized, 
eae his. discretion, to: organize a: board. of commissioners, to. ‘consist of: not: more ie 


ce “than ten persons, to be selected: by him from men. eminent for. their: intelligence = 


and. philanthropy, to serve without* ‘pecuniary | compensation, who: may, under. - 


3 his. direction, exercise joint control with the. Secretary. of the. Interior. ‘over the oe 


disbursement. of the appr opriations made by this act. or any part thereof that 


the President may. designate ; and to pay’ ‘the necessary expenses of transporta- ca 


| “tion, subsistence, and: clerk hire ‘of: said. commissioners ‘while’ actually engaged 
in said. service, there is: ‘hereby, appropriated, out of: any. money in the treasury - 
not otherwise. appropriated, the sum. of twenty-five. thousand dollars, or so much - 

: thereof. as: may. be. necessary. pee ae fee. | eee ee 
: . The Board of Indian. ‘Gotimissioneen 3 as. Pa idee ‘the ‘fore: 
“going: provision,’ consists of. a: body. of unpaid private citizens. The | 
purpose of its creation as expressed i in the statute, was to: enable the. 
President; of the United: States to” execute the. powers ‘conferred upon 
him thereby, which were to maintain. peace, among. the. Indian: tribes, 


- to. promote their civilization, to relieve their necessities, and to bring 


_ them upon reservations. To. carry out such powers an appropriation. 
of $2,000,000: was. “made. -with. the provision. that. the. board might, _ 
ae under thi. direction of. the President, exercise “ joint. control ” with 7 F 
the Secretary of the Interior for the dicbnibement of such appropria- a 
. tion or any part thereof (See Ryan v. United States, 8 Ct. Cls. 265). 


The « joint control ” to be exercised by the Secretary of the Tnterior oe 


z - and. the board obviously. had. reference to the. disbursement of the ae 
two million-dollar: appropriation and not to.the:smaller appropria-_ 


? oo tiont of: $25; 000 made to’ meet the expenses of transportation, sub- o a 
~ sistence, and clerk. hire. of the commissioners. The board and the — 


- Secretary were to cooperate, but neither was made subordinate to the a 


es other. -; 
The existence’ of the board! was eee anid be powers band an ag 


ines Ge defined: by certain provisions contained. in the. iact: of July. 15, a 
a ue Stat. 835, a): March 2, ‘1871: (16 Stat. B44, oe my 29; » Ss 
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gre. (7 Stat: 465, 186), and May.17, 1882 (22°Stat. 68, 40). The 
- Jatter act’ limited ‘the powers’ of the board: to ‘visits to: and. inspection. _ ots 
of agencies-‘and other: branches‘of.the Indian Service and:thein- © 
_- -gpection ‘of: goods: purchased :for’ that service with the. requirement hae 
that the Commissioner of Indian Affairs consult withthe board'inthe =. 
“purchase of supplies. and that the board should report: its: doings 10s" 
ey the Secretary of the Interior. . From that time onward the existence 
.. of the board, with the powers and duties mentioned, has been rec- = 


a ognized. by anal appropriations made by Congress 40: meet its ex- — oe 


are penses, such. appropriation having. been carried for. convenience ab 


- first-in the Indian: appropriation acts, ‘and in more ‘Tecent: SS in ee 


the Interior Department appropriation. acts. : a 

a Regarding the personnel employed by the. board, it is Anporint | 

_ to note that the act of July 15, 1870, ‘SUPT, expressly empowered. the 
‘board to. appoint one. of Its” number as secretary with such reason- — 


able compensation , as. it may ‘designate. - An amendment to this — 
provision. authorized the employment. of a secretary not a. member __ 


of the board and the payment: of his salary out of the appropriations : 
which may be made for ‘the board, (Act: August 24, 1912, 37 Stat. 
518, 521). ‘These’ provisions. ‘but illustrate the ‘independent nature 


of. the board and the’ intention of Congress that the appropriations ae 


made for its benefit, should be expended upon, its own responsibility. - 

The Board’ of Indian’ Commissioners has been regarded, ‘since its 
| creation more than 60 years ago, as independent of any: department 
or bureau. No control whatever over the’ employment: of personnel 
by the board has ‘been exercised or attempted by the: Secretary of the 


- Interior during’ all this time. In none of the legislation. dealing oe 


‘with the board and ‘its activities is there any provision authorizing ~ 


: the Secretary | of the Interior to fix the compensation of its: employees ok 
or to. supervise. the action. of the board in that particular. - en oe 
As the head of the Interior Department you: ‘are ‘githorided: +6 seme ake 


= employ such: number. ofemployees ‘of the various. classes. recognized an 


- by law as may’ ‘be appropriated for by Congress from: year to year » See 
ee (Sec. 169, R ‘Ss. ie subject, | of course, to allocation of ‘positions | to 
a _ grades: aad: the fixing of rates of: compensation. as provided by. the aera 
Classification Act. of March. 4, 1923. (42 Stat. 1488)... Your. authority we 


a vie eee this. ‘regard, ‘however, is necessarily confined to. employees. only te 
- of those bureaus: or. offices of the Interior Department'which have = 
ee been. constituted such by. the law of its organization. or. some. subse- Pee - 

-. quent enactment. : The: Interior: Department: was made .one of. the ee 


executive. departments: on’ March. 3,:1849..(9. Stat..395). - Tt: was: spe- eee. 


- cifically charged with the supervision. of certain: Executive bureaus, pe eo 


a os and its: jurisdiction . was’ defined. in section 441, ‘Revised Statutes. Eco 
cm ope The Board of Indian: Commissioners has never been placed. under its: i 
eae jurisdiction by: any es ‘statute. ee: ae a. 
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a am of the: opinion, tnerstors: that the Board: of Toda ea 


sioners can not properly be regarded: aS) a. part. of the Interior, De- 


partment and hence the. personnel to: be: employéd. by. the board and | 
the: hee esas to be Spat to eum are. matters not. come within 
| yout’ Lele t as en eee re a, eae eet So shies 
ena at ee 
oe H. . Bawa i ee 
ae iaaliad & Secretary. 


‘SMALL HOLDING. (CLATMS—RAILROAD GRANT—ACT or APRIL 28, on 


-1904—CIRCULAR NO, 522, MODIFIED. 
| | Insirvcrions So a 


“Derarmeer OF THE Trevino, 
Oey ‘Genera Lianp: Qwvion: 
| Washington, = rs ete 5; 1982: 


- ‘Tue err ter OF THE 4 Tein 


On. October 5, 1931, the Santa. Fe. Pacific Railroad Gossbany filed eee 

: its selection, Santa Fe 064994, under the act-of April 28,1904 (83 
Stat. : 556), for. 590. 40. acres” of: Jand,, for, which. 591. 09.. “acres” was 
assigned as. base... The tracts. offered: as. base were: part, of the lands _ 


the. company, reconveyed. to: the. United. States under the. ‘said act 
- of April 28, 1904, in, its deed. accepted by. the department on Bentem: | 
a ber. oT. 1930. , ‘The deed covered. 1147, 32 acres, sos baat 2 i: 
. By Totter of January 7, 1932, this office. held. the selection for can- - 
" -eellation. for, the reason. that, it did. not, exhaust the area. embraced. | 
_ in the deed: of, relinquishment, as” provided by. Circular No. 522, 
approved January, 24,. 1017, £8, Tn D. O17 In, ‘Said cireular reads i in = 


eS Part. as follows. (p. 619): Mei 
| - For* any: lands: reconveyed: ee the: company: after ene 23; 1916. (the: ate 3 7 ; 


of. the. departmental, order, So. directing), it. will, be. required to select. in. lieu 


thereof: an area in compact form approximating. that, relinquished. ‘For 


example, it 160. acres be relinquished for the benefit: of any one settlement 


a | claim, a selection in. liew thereof’ must’ be in ‘compact form approximating that F a 
| area ; ‘and if ‘an entire secticn be relinquished because of: a ‘settlement: claim.or — git. 
‘claims: for: a ‘portion. thereof, then in: ‘that, case: the: liew selection. must be ae Oe. ae & 


| like. area in. compact. form.: - : et, a ge bi we 
Tn: the’ administvation: of ead’ fn prior to . thie date: of the aca. 


tioned circular; the: company: was' permitted to. make: ‘piecemeal ee 
. lections; that is;-a' selection ofa 40: or'80:acre tract-atia time until the — | 
total area‘of the base lands: relinquished had: been’ exhausted:: Jt: may 


be added that this. practice’ has also prevailed: since the: daite. of the 
regulations, but only. 3 in: those: cases: “where: the: base land had: heer 


fs ee ae Pare ee 
ie eee eT a ee ea 


ae oe of base designated therefor. 
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oo : elinguished prior: thniveto: ee eagnination’ of the wecords shows that”: oe ata’ 


_ only:one:relinquishment has been made by the « company since rae i 


a 28, 1916, the deed: having been: accepted September 27, 1930. 


Te appears: that. several contemplated exchanges have. Hacebtly Beai , ee : 


ee under consideration. ‘This office Has been informally advised that: pee ae 
: ‘the. land commissioner for the railroad | company will: not. take. the 


a initiative. with. a view of making any further exchanges i in’ case: the > 
department adheres to. the. practice. provided. for by that. ‘part, of the 
-. eircular, above quoted. “Manifestly,, said act of April 28,1904, was 
passed: in ‘the “interest: ‘of the small holding: settlers. whe’ liad: Tie! 2 
_ proved land within the grant to the railroad company, and a ‘yefusal 
on. the: part. of the. company: to make. any further exchanges’ will 2: \e) 
-. only prevent relief: being granted to the individuals concerned in'the.. 
er - contemplated exchanges, but will j in effect. pias the: ‘provisions of. 
an said: act. ae: es 
| The purpose of the order of Apri 28, 1916, was to 0 put an 1 end to sarah 


Pee at: one: time, had: all: of. the eat iihed be Tarids: pees — 
exhausted: in. one: selection. _ Whatever justification’ ‘there: may have 


been: for such: an ‘order: in. 1916, it is: believed that. its -results:are- a 


more far- ‘reaching’ than’ necessary. Furthermore, the. area: which is. © es 

_ subject. to such exchanges is being: reduced year by year-so: ithatit. 00) 
_' -may.cause a hardship and. considerable | inconvenience, to: adhere to ree 
| said. order:of April 28,1916. Ped 

Accordingly, it is: -recbinmended: that: the above ® quoted: portion of: eaten, 
‘edtoulaé: No. 522 of J anuary 24, 1917, be revoked, and. that 1 in | Hew. a 


_ thereof the following: be. substituted : 


For. any. lands: reconveyéd. by the company one ‘or ‘more sétecttons’ may oes a ie 
| made in lieu thereof until’ the entire area relinquished has been exhausted, = = 


provided: that not less than a legal subdivision of base land. will be desig-- 


| nated for any legal ‘subdivision, selected, such ‘selection to exhaust any. subdi- —- 


“8 . Moone, , Commissioner. es 
"Approved: : : Ne 
od OnN i. . Rbwanos, 
eee _ Assistant 1 Seoretary. 


t n 2 oak if voy chee 


_ STATUS oF - ALASKAN NATIVES 
-Opiion February 24, 1982 
-AtASKAN, Natives INDTANS.. Si oae oe ee Ree ae 
» Bhe ‘United ' ‘States: has: mever © at: any: time recognized. any ‘tiibal. indoperiaencé. 

“Or: relations: among: the: Indians or “natives of Alaska: nor treated with | ‘them 
“in. any: capacity.’ coe ee ee oy Z REM uate wads Gyre es : 3 
-18607—82—vor. 5838 
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7 AnasKan Nazivas—Inprans. : Ps 


“No distinction, is to be made. between. the iridians aad other natives. of P Alaska - 


$o far.as. the. laws..and_ relations of the. United. States. are concerned: and 


the: question as to whether the Hskimos. and other natives: are. of Indian. 7 


“origin or not is immaterial in that respect. ose 


oe Aascan Natives—Inprans—Crrmensmyp. : = Oe ee ee 
“The natives. referred to. in the treaty. ‘of March 30, “1867, ‘between. ‘the , United oe 
oe States’ ‘and Russia, are ‘entitled to the benefit of and are. “subject. to ‘the wee 
ua ‘general laws and regulations. governing the Indians: of the United States to = 
- »." the ‘same extent’ ag are the Indian tribes within the territorial limits of the - 
a” ee United: States,. ‘including. the right of eltizenship- aceorded. by. 4 ‘the: act of 


- Tune 2, 1924... 


a Seonbrary oF THE - IIvTERIOR—ATASKAN: Nacives-—INpraNs. 


The: inherent. power: conferred upon: the Secretary. of: the. Interior by: section 2 
 441,. Revised. Statutes, to. supervise the public..business. relating. to the _ 


Indians includes: the super" vision over. reservations in Alaska’ created in _the 
interest of the sherizinal, natives of that : Territory.” eee ae oe: 


_ Finney, Solicitors: = ee rs eee ae ee i ea 
AY ou. [Secretary of the. intedor] hae requésted n my opinion on. n the 
legal status: of the natives. of Alaska—Eskimos, Aleuts, Indians; e¢ ai. 


Alaska was ceded to the: United States by Russia under the treaty. 


ot. March. 380,. 1867 b gh Stat. Dae Article aT of ‘the peal 


| provides eae ee | 
“oS ohe: inhabitants: or ihe ceded “bestory <. rae’ “it ‘they. ‘ghould ‘prefer 


to" remain in the ceded territory, they, with: the extention: of uncivilized: native - 
_. tribes. shall. be. admitted to. the enjoyment | of..all. the: rights,. advantages, cand 
os immunities, of citizens. of, the United. States, and. shall be. maintained and pro- 
‘tected. in. ‘the. free enjoyment of: their liberty, property, and religion. The 
uncivilized tribes. will be subject: to such laws and regulations ag the United 


a States. may, from time to: time, epi in. regard. to. ees ee tribes: of that 4 


country. - 


| May 18, 1923 (49, L. D. 592), sets forth the following. (p. 594) 2. 


“An: ‘opinion byt thé. “Solicitor ‘of this acpubtinent ‘gader date of . 


‘In. the beginning, ‘and: for. a ‘long time after. the’ cession. of this Territory, : 


i iongrens took Do particular notice of these natives ; -has never: undertaken. to 
7 hamper. their individual movements ; confine them to a. locality or. reservation, Bag 


or to place. them under. the. immediate control, of its. officers, as. has been 
~ the case with the American Indians ; and no special provision was Made for their | = 


ie. support. and education ‘until comparatively recently. | And in the earlier days. 
_. it was repeatedly held by the courts and the Attorney General that these 
= natives did not bear the: samerelation to our. Government, in many respects, ae 
-: that was borne by the ‘American Indians. (16 Ops. Atty. Gen. 141; 18 id., 189) ;- 


* United | ‘States ea | Ferueta.: Seveloff (2. Sawyer: U.. 8. 811); Hugh Waters Ye _ 


os James B. Campbell (4 Sawyer. U. 8. 121) ; John Brady. et al. (19 L. D. 323), 
With the exception of the act of March 3, 1891 (26: Stat. 1095; 4101), which 


lg “net: apart. the Annette Islands as.a reservation forthe use of the Metlakahtlans,. - 


 a-band of British Columbian natives: who immigrated:into. Alaska in-a‘body, 


fh “a ae also Wass the authorization given to the Secr eee. of the: Interior. to make | 


S95 


gle EY 


read i 
can 


- a other character for them. 
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ni ’ 3 Soper ea anne: ‘tor landing placei forthe. canoes: and boats of: ine inatives;: Congress _ : a 
has. not) ‘created: ‘or: directly « authorized. the: ‘creation: of. reservations,. of. any Soa 


eats ~ Later, however, Congress began to. , dixectly recognize “these. natives as a pei, ne a ee 
a3 to a very considerable: extent: at least, under our Government’s: ‘guardianship eae a 

ie and: enacted: laws" which: protected: them in-the : possession ' ofthe lands. they coc .. 
». - occupied ; made: provision-.for ; the! allotment.:of | lands to. them in: severalty, = 
similar. to those made. to.’ the American Indians ;: gave: them special hunting, 


fishing, and other particular privileges. to enable them. to. support themselves, co et 
nights and supplied’ them | with ‘reindeer’ and ‘instructions. as. “to their ‘propagation. A aiciaees 
Rhee Congress has also supplied | funds: to. give: these natives: ‘medical and” hospital _ ees 


| - ~~ treatment. and : finally » made: and: is. still making. extensive: Soprepee tone: ae | 
_ defray the expenses’ of both. their education and their support. - 


Not ouly. has. Congress. in. this. manner., treated’ these: ‘natives. as : beitig orga ee : 


7 of the. Government. but. they have. been. repeatedly _ SO. recognized by. the. courts. _ 
See Alaska Pacific Fisheri tes V. ‘United States (248 UL SS 78); : United’ States v. 


Berrigan et.al. (2 Alaska Reports, 442) ; United States v. Cadzow et ale’: (Bids - 


125),- and: the: unpublished decision. Of. the: District. Court. of. Alaska; Division os 
No. 1, in. the case.of. Territory. of Alaska. Vv. Annette. Islands Packing. Company. a 


et al., rendered June 16; 19225, 2. = 2 . | ae ea 


+ 


From this it will: be. seen. that these nativ es are now ae iets “consid: 
ered and tr eated, as: being. under the: guardianship: and. protection: of. the: Fed- 
? eral: Government, at. least. to. such: an extent’ as to: bring them: within: the: spirit, 
if not. within’ the: exact letter}: of the: laws. relative to. American: ‘Indians; and 
this conclusion is: supported: by: the fact. that: ‘In: creating: ‘the ter ritorial : govern- 
~ ment of Alaska and vesting | that® Territory ‘with the: powers . ‘of! legislation: and . 
. control over’ its: internal: affairs,‘ including public. schools, : ‘Congress. expressly 
excluded. ‘from’ that legislation: and: control. the ‘schools: maintained: ‘for: ‘the. 
natives: ‘and declared: that. such. schools: eno continue to remain: under the 
, control of. the. Secretary of the: Interior. Rie . igre i eyateE aes 


Any change that: may have. oceurr ods in the. original’ attitude fF. £ the ie 
United States! towards the’ natives. of Alaska is. reflected in: subse: . 
quent acts of Congress which were invariably: interided to ‘be in their 
interest and for their’ benefit; no distinction: ee made: as to O Any. ee. 
- particular natives. Pie Magia 8 NS ee ae ren eceel aie es 


a Some disposition has’ een: shown to fake a: ean bobrse ao ye 
Saar the Indians of Alaska and other natives, particularly. the: Eskimos. oy ee 
It has: been’ asserted ° by: ethnologists that the Eskimos ‘are -niot OF! ets S 





A : Indian but ‘more ‘likely are of Manchurian and. Chinese origin. 


‘After 


the Indians, the Eskimos of Alaska are probably: the most advanced oe 
of the natives: and for. this: reason: these two races‘are best. known ‘and. - oe 
are more’ frequently referred to than the other: natives such as the = 
ae Aleuts, Athapascans,’ Tlinkets,. Hydahs and: other natives of indi 
_ genous race: inhabiting: the Territory: of Alaska. The Eskimos: are ee 
said: to"know nothing of ‘their early. predecessors. -The origin of 
the: natives: of Alaska ‘will possibly some: day become: Iown, but * eee 
he _ whether: that comes to pass or not the fact:is that they are-all. wards 
Of the Nation and are treated in material : respects the's same as ‘are eS 


- ‘the shoriginal: tribes of the United States,” ee 


ay ee ce DECISIONS OF THE. DEPARTMENT OF: THE INTERIOR ac he 


ae “The a of March 8, 1899: (80. Stat. 1953), detiinitig: lie: paul at ; 2, he: 
criminal laws of the United States relating to the District of Alaska =. 


pee | _ provides i in section 142 of Chap. 8 thereof, in ‘the matter of selling —- - 


a Taner. or firearms to Indians, as follows (p. 1274) 2 


8. Roe Phat: the term: as ‘Indian * in this: ‘Act shall We’ $0. , construed: as: on _ 


a include the: ‘aboriginal races inhabiting. ‘Alaska when. annexed: to the ee See | 


| States, and their descendants of the whole: or half blood: 


The above. provision. was ‘amended. by. the act. of ‘Fabruary 6, 4909 so 


= (85. Stat. 600, 608) ,.by adding after the words | “half blood.”— “ who a 
_. have not beconis citizens of the United States.” | This provision loses. 
_ whatever significance it may have had if the act of June 2, 1924 (43 — 


“Stat. 253), declaring “all noncitizen Indians born. within ‘the terri-. Baca 


: ‘torial limits of. the United States » to. be citizens sof the United ee. i | 
_is applicable to the natives of. Alaska. | 


In the:case of United States v. Layods (7 Ale. Recore: 568; 812), a 


referring to article III of the treaty ‘of: cession petwoer Russia and 
pe United States, the court held— dice : | 


"Under ‘this, treaty the Tlinket tribe became Sabiece t to such Tales and ere | 
tions as. the United ‘States may. thereafter . ‘adopt: as to. the native Indians. of 
the United. States. Therefore, by. the. provisions: ‘of. the treaty, the Indians of 
the: Tlinket tribe. became citizens: of: the . ‘United : tates,” in.,common . with the 

cee Indian: tribes. of the United: States, under the Act’ of. June 2, 1924. (§ 
USCA: See. 3), nichr-} provided . that. all: noncitizen- Indians: born: within © the’ 


territorial limits -of the. United: States, . ‘shall. be citizens and. that: the. granting = 


.- Of; citizenship shall. not, in any. manner, . impair or. otherwise affect: the: night 

LS any Indian to tribal or other property. COME on tie ria pe eds eee Se : 

-Demurrer: in the. Lynch - case. ‘was. eis a aces, Reports 7 

- 648); see also. case of Rassmussen v. United States. (197 U. S. 516). 

AS Indians of. Alaska are within. the category of natives of Alaska | 
ad as the term “ Indian'” is. to. be-so construed as. to include the. 






\ of that. Territory. « eo 4 
a .. Reference. to. he provisions. of. cn no will. give. 8: . datinite 

ara idea’ of. the extent. to which the: natives: of Alaska ‘have been. recog- 
nized by: the: Congress. aswell as. show. the similarity of their treat-- 


aboriginal races ‘inhabiting Alaska, {the | ruling of the court. in the — _- 
Lynch, case would seem to be @ equally. pppleehie to all other natives ae 


° ment, to. that: accorded. the Indians. of: the. United. States. In the te 


eae ‘first. place, the, treaty between .Russia and the United. States after ees 


providing. that: the civilized native ‘tribes shall, be admitted to.the — “ 
~ enjoyment: of: all the: rights,. advantages and. immunities: of. citizens. | 


of the: United States and shall be.maintained and protected:4 in‘ the 


a _ free enjoyment. of their: liberty, property, and religion,” further. pro- 2% 


; vides: “The uncivilized. tribes will be subject:to-such laws. and regu- a 
lations as: the United States: may, from time. totime, eee in regard | 
to ’ aboriginal tribes of that. country.” aes supplied: s 
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The: ‘Indians; ‘Eskimos; Aleit: nd? other natives’ ‘oft Misaka: cane 


ee _ therefore: the wards. gf the ‘Nation’ the same’ as are the Indians’ md 


i habiting the States. 


pH re. Sah tual: Ge Fed. 820),.9 wherein i 





| on was held ae Co) a aac 


th Te The. United States has at no: time eocogniced any eval! Tindapend : none 
ae ence or. relations among) these: Indians, has never: treated. with: ‘them in-any. apn 
- ‘capacity, but trom. every. act. ‘of. Congress in ‘relation to the. ‘people, of. this aes 


‘ territory: it” is. early ‘inferable that’ they. ‘have been and now are regarded aoe he 


~ as dependent subjects, amenable to ‘the’ enal ae of the United: States, and _ 


- subject. ‘to -the. jurisdiction of its. courts: ae > hey: ‘are practically ina 


.- State of pupilage, and. sustain 2 ‘relation to the ‘United States: similar to that ah ee 

Pea of a ward. tea guardian, ee ago 8. ‘ ee : Ca 
_ In section 13 of the: sat: of May 17; 1884 4 (93 § State: 24 1, 91), entitled: oe 
An Act providing : a civil Government: for Alaska”: the Secretary. Ot Ge 
the Interior is authorized: to make. needful and. pr oper: provision for = 


7 ; | the education of the children of school age in the Territory. of ‘Alaska | 7 


| apithout reference. to race, until such time as- feat Prone oe 
— at be made for the same.” [Italics supplied. 1. e ee ee 
- . A. similar: provision.is. cotitained: in the: act: of Tae 6; 1900. (31 Re 
Stat. $21,330). This act was: amended: by the act of March B190be 3s 2 
-» (81: Stat. 1438), by providing that 50 per cent of all license’ téney 
~ collected on business carried on outside incorporated. towns in the 


7 District of Alaska should be’ used by the Secretary. of the. Interior. oo 


an his discretion. and under. his direction for the ‘support of. schools. ae oo. 


ee _ outside incorporated. towns. All schools were supported by annual ee 


cay appropriations, made by Congress up to June 30, 1901. Thereafter, ee ee 


all schools outside. ‘incorporated towns. remained under. the super- - 


vision “of ‘the. Secretary ‘of the’ Interior and were supported by. the eg ne 

aa license money referred to, until J anuary 27, 1905. a a ee 
The act of January A 1905 (83 Stat. 616); entitled: re ‘An Act ie. ae 
: - provide for the construction’ and maintenance of roads, ‘the establish- 


eg ~ ment. and maintenance OL schools, ‘and the care and. support’ of insane tees 


os “persons } in the District: of Alaska and’ for other  PETPOSES ay tae ie a 
Lo 4 in section 7 thereof as follows: hea 7 7 


‘That the ‘schools specified and. ‘provided, for in this ‘Act: shai. be devoted ts | 


i the education of. white’ children . and: children. of. mixed blood. who. lead a or ee ee 


lized life. ‘The education of the Eskimos and Indians in the district of Alaska - ; - “ 
. shall remain under. the ‘direction: and control of the Secretary ofthe Interior, a 


et se and Schools for and. among the. Eskimos and. Indians of Alaska, shall. be pro-" ae, 


_ : | as the Indian children in ) the States ¢ or Territories of the United States. 


The act of March 80, 1905 88 Stat. 1156, 1188); made ee See 


_Boveatt0n 1N-  AuaBiCa: ‘To enabie the Secretary. of: the. ‘Interior, ‘in Bis: ae, me 


ee : eretion ‘and under his direction, to “provide for. the. education’ and’ ‘gubport: Coe , 
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A et Vea the. Bskimos, Indians, and other. natives. of. Alaska : for. erection; repair, and. as 
Soe rental, of: school. buildings; for text-books, and industrial apparatus; for. pay | ae a 
Sand: necessary: traveling expenses of. general agent, assistant. agent, superin- 9 

- OF - tendents, ‘teachers, ‘physicians ‘and ‘other employees, and all: ‘other Tiecessary | ae 

. miscellaneous. expenses which are not included under the’ above. ea heads, baoae Me A 
-Aity. thousand dollars, . to be. immediately. available. 


eee oThe appropriation made by the: act of Ju une 30, 1906 6 (34 Stat, 697, ie oe : 
aie 729), for $100,000 was“ To enable the. Secretary. of the Interior in 
aaah discretion. and. under. his direction, ‘to. -provide for. the education ee 
os and: support. of the — Aleuts, Indians, and: other. natives, of i. 
oo ‘Alaska.’ : ‘ 


Reopen in norased anode have. since en ea. by 7 


. “Qohizrese anually: for the support of. schools among: the. Eskimos, 
oa Aleuts;:. Indians: and. other natives-of Alaska, ‘the. amount. appropri- a 
ated: for: that purpose for the fiscal-year ending: June 80, 1920,:being 
-$950,000.:. ‘The: act of May 2, 1908 ies Stat, ‘aly, a: contains a 
7 additional provision—; Co eee ee 
. That: all expenditure of money: appropriated ‘Hereiia ’ for “school - purposes in: | 2 
7 Alaska: ‘shall: be. under the ‘supervision and direction of the’ Commissioner. of. 


Education. and in conformity: with such. conditions, . rules; ' and. regulations. ago. 
to. conduct | and methods . of instruction. vand. expenditure: of money as may. — 


from time to time be recommended by him and. approved by: the Secretary of 


the Interior. 


AL subsequent ee cae sparepeahens on the support. of 


| schools among the, natives of Alaska contain’ a like, Brovision. to the 7 
above... ze 


The Modes of Alaska + was. s created aby ie. act on August 4, 1912 | 


(37 Stat. 512), and itis ‘provided in section. 3: thereof that aie. au- 


thority ¢ ranted therein. -to. the legislature to, alter, amend, modify, 


: and. repeal laws in. force. in. Alaska, shall not extend to the act of 
Ja anuary aT, 1908, Said and the. several acts. amendatory thereof, 


: indians of ‘Alaska. shall be provided jor a an nna appropriation. oe 
re Section 415 of the Compiled Laws of Alaska. ‘provides: “The leg- 
z islative power of the Territory shall extend to all rightful subjects. eis 
of legislation, not inconsistent with, the Constitution and laws of the ee 


“The a act of ‘March. 8, 917 (8 Stat. - BL), reads : as s follows: 


ee ee 


; ee a. civilized’ ite in ‘said territory and ‘to make , appropriations ‘of. ‘Territorial _ < ae - 
funds for that purpose ; “and. all laws or r parts: of laws: in ‘conflict with. this ee bores 

“fire: to that, extent. repealed, ee es ea Oe a a ee 
a ae Until that act. ‘was mea as arrancones rere ‘the: ae af mee 
. 1" chools for. the children named. therein was’ controlled By congres-. Se os 
oe sional, legislation: 7 ee ee i rk an ae 


oe es "DECISIONS. or THE: DEPARTMENT. OF: THE INTERIOR | 599 ze 


ie later: acte,. notably. fae of May 24, “4999. (42. Stat. 552), 5, BBY, Sie 


rez? 


cn Gnietes went, further. and. ‘made. and is still making appropria- _ ate 


_ tions. “ To: enable, the. Secretary of the Interior, i In: his discretion. and. 2) 


under his direction, to provide for the education and.support of: ‘the ad am 


/-Egkimos, Aleuts, Indians, and other natives, of. “Alaska.” ee 
FT wo things are. apparent from the foregoing, namely that. the Take 
dians. and. other. natives. of Alaska are as truly the. wards. of the _ 


_ Nation’ as are. the aborigines and their descendants. inhabiting. Be ee 


: States with whom. the Government. has. had to deal since its or-. - 


| _ ganization; a and, that. Congress. has assumed full cost. for: all educa- —e 


- tional facilities « among the Alaskan natives. ‘Under the act of. March — oe 


8, 191%,. SUpTQ, separate. schools are in. ‘existence in Alaska. that. is," oS 


Sige. for the education: of. white. and colored children and “ children. 


- of mixed blood who. lead. a civilized life ”, established ‘and. ‘main- a | 
tained by_ appropriations. from. territorial funds; and those for the 


ee education. of Eskimos, Aleuts,. Indians, and. other natives ‘provided . be a ae 


for. by. the annual appropriations of Congress. ae : 
The Solicitor for this department: has held. that the. ‘Territory of” 3 
= ee can not legally collect from Eskimos, Aleuts and other natives 


aes of, Alaska of full blood: nor of those natives of mixed. blood’ who do oe coe 


Bot Jead a civilized Jife,. the school tax imposed. by the’ ‘territorial oe 
The, case.of Dawig y. Sitka School Board, (3 Alaska. Reports oa 


: non involved: a construction’ of the act of Ji anuary 27, 1905, ‘Supra, - i . 
en particularly’ that ‘provision ‘relating to “ children’ of mised: ‘blood Peat 
ve who lead a ‘civilized: life.” The court, held that (Pp. 482)— ae 


laa Es owhile. the. Davis ‘children are of a male plood,’ they: do: not i ‘lead ya a 


os ‘s. civilized: life,” within. ‘the. Meaning: of. section. 7 of ‘the ‘act. of. Congress ht oa. 


- ‘Jamuary. aT, 1905: (88: Stat.. 617, ¢. 277), so: as. fs entitle them to. attend the 


YS public» ‘schools: maintained. for’ “white children and. children: of mixed. ‘blood | oe ee 


. who lead. a civilized life. $9, Hela, that mandamus: will not: lie. to. compel the 


a school - board of Sitka. £0, ; ‘admit. ‘such_ children. to. the . public: schools: ‘therein; — : 
it, appearing - that; the government . maintained: a: Separate : school . for: Eskimos - 


and: Indians “under the. direction — and control: the: ‘Secretary: ‘of: 2 ae 


es a Interiox, a 3s 





coe int thie: case 2 of United gee W.. sae i @a Alaska Benorts 442). a 
referring. to. the. clause of the third article of the. treaty. of 1867 be= 


tween: Russia. and. the: ‘United States that “ ‘the uncivilized: tribes S eigen ee 


(in Alaska) will be subject to such laws and. regulations ‘as the — 
~ United States may: from time to time adopt i in Tegard to. aboriginal 
- tribes of that, country,” it’ ‘was held (syllabus) — ce WE 


“That: the. _Athapasean. stock; ineluding ‘the. native bands of ihe: nee ee i. ene 


. inne to. the uncivilized. tribes. mentioned - in. this clause. “AS! ‘stich | they | are. 


entitled:to the equal: protection of the laws which: the: United States affords to: : ee 


similar aboriginal tribes within. its borders. | 
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Also ca. (syllabus) — : | 

ote the: vacant and unappropriated lands: in. ‘ain at ‘the date of t the cession = 
ee 1867 by. Russia became a _ of. the poplin domain and ponte. ands: OF - 
the. United: States. i ote ante! ae eee fs og ee 

And further that _(eyllabus)— oe } 

| “the uncivilized. native: tribes’ of ‘Alaska | are “wards of the’ ‘government. "phe 
2; United ‘States: has: the. Tight, and. it is’ its auty, | to protect" the ‘property Tights . 
See of. its. Indian: wards.: | 


“In ‘the’ cage Gf. Nagle 4 Untied: ‘States (191 Fed: 14), ‘ake 








ment for Alaska, and to section 1891 of the United States’ Revised 
Statutes which provide that “The Constitution and all laws of the — 
-. United States which are not locally inapplicable, shall have thé. same re 
force and ‘effect within all the organized ‘territories, and in every gt 


referring to the act of May 17; 1884 supra, providing a, civil govern: aie 


territory hereafter or ganized as elsewhere ‘within the United States pee | 


_ the court held “6 all Jaws of Congress of sche application not locally 
‘inapplicable . are in. effect: in Alaska.” The court, further’ held 
(syllabus) — ied oe ae ee a cee | 
‘The. provision of. Act Feb, 8 1887, ©. 419, see, 6 er ‘Stat. 2 peels relating to 
: allotments of. lands to Indians in severalty, that - every. Indian born within the 
| territorial limits. of the United ‘States who has voluntarily — taken | “UD, “within 
‘said limits, ‘his. residence separate and apart: fron any* ‘tribe: of Indians therein 
and has adopted the habits: of: civilized life,- is. hereby: declared to’ .be:.a ‘citizen 
of. the: United. States. and is entitled to all. the_rights, privileges and immunities 
of such citizen, ” is in effect in Alaska, anal operates: to. make. Indians therein 
who are descendants of: ‘the: aboriginal ’ ‘tribes, born. since ‘the annexation. of - 
| Alaska, but. who. have voluntarily. taken up: their: ‘residence: separate and” ‘apart 


| from any tribe and- adopted. the habits: of civilization, citizens: ot the United 


esi 


‘States, and the sale of liquor to.such an Indian does not: 


under Alaska Code Gr. Proc, sec. 142, as amended by Act Feb. 6 1909, OF 80, gee 


9, 85 Stat. 603 making it an offense to sell liquor to an’ “Indian,” which term 


is defined to: include the aboriginal races: inhabiting Alaska. ‘when’ annexed to the ae : 
United ‘States, and their descendants of the’ whole ¢ or. alt blood’ * « “who have. not a 


[become « citizens: of the United Stat eg.” 


The court. also held, referring to. the. elate: in. article: TIT of. the me 


a Alaska treaty with Russia stipulating that the’ uncivilized’ native Meal | 


tribes. of Alaska “ will be subject to such laws and regulations. asthe — 
United States: may from time to: time Adopt i in ‘relia to pete _ 


ae mae 


ee tribes in: ‘that country ’ oe (pe 149) ee 


aN oe “There can be no doubt that. this ‘stipulation relates ‘to the Indian za. 


“tribes in Alaska, and manifestly the tr eaty was designed to insure them’ like 

ce treatment, -under the laws and regulations of Congress, as “should. be accorded 

Ne aes tribes in the United States. | eh ee ee eee eee 

Tt was. argued in the Nagle ¢ case, supra, nt ‘ecdlibe, the Govern. ee 
| ment has never. treated with the Indian tribes i in Alaska, therefore. ~ 


ae eal “DECISIONS: OF THE DEPARTMENT OF THE ANTERIOR | ee — iS 


- it” Was ‘not’ thi ntenitinient? thst’ general’ laws réspecting: Indians 


a extend’ ‘fo! ‘the’ Me érr tory, of ‘Alaska. ‘But the ‘court t said 8 


as a at - shila’ te: borne: in’ ‘mind, however that: it nas’ tone. since: pear | 
= declared to. be: the ‘policy of. Congress: not: to treat. further with the: Indians: as. 
- tribes. Act March 8; 1871, ¢. 120, 16: Stat. 544, 566. ‘Ever ‘since. ‘the. passage of: 
that: ‘aet; ‘Congress’ has: governed the Indians: by: law, ‘and not’ ‘by: ‘treaty, and 


| the: policy. affords : ‘cogent, reason. “why: general. ‘laws. should ‘apply to. individual pe ; es ae 
7 Indians: a ‘Alaska: as. well: as. elsewhere. | ge BS es hae . 





“Tt was. held. in. the. case of United. Nie Vi. ene 5 5 Alaska? 


ae — 125),,. that. the. aboriginal tribes of. “Alaska: have “£1 right’ to 


| occupy. the. public. lands: of the United: States therein: subject’ to’ ‘the 


- control’ ‘of both the’ lands" ‘and the tribes: by” the United: States; also” 


‘that: the. uncivilized. native tribes of. Alaska. are wards of the. Govern: a 


~ ment—the. United States, has. the right, and iti is its duty, to. protect, . ‘a ee 





the. property. rights, of. its: Indian. wards Goccgs 

There. are provisions in. each of thé. ‘following: acts ‘designed’ to. 
protect. the Indians of Alaska. in the use and occupancy. of the lands" 
held by: them : ‘acts of May 17, 1884: (23 Stat. 24), and June 6, 1900 
“(81 Stat. ‘321, 820), providing | a civil: ‘government for ‘Maske: ‘act 
of March 3, 189i (26 Stat. 1095), repealing, timber culture laws and 
~ for other: purposes, , and act of May 14, 1898. (30 Stat, 409, 412), ex- 

tending the homesteid laws and. providing for. ‘right of way: for 
| railroads i in the District: of Alaska. 

~The act of May 17, 1906. (84 Stat. 197 a is renailed An Ad acer a 
| izing the Secretary Of the Interior to allot. homesteads to the natives > 
of ‘Alaska.’ an -[talics: ‘supplied.] - ‘This. act. authorizes the Secretary — 
of. the Taterior j in. his discretion to. allot not. to. exceed. 160, acres of | 
nonmineral land “ ‘to any Indian or Eskimo. of either full or mixed. 
blood who ‘resides i in and is'a native of said district”. ‘Tt was held 
in the « case of Franks St. Clair (52 L. D. 897, 509-600)— os 


es os a “This is. a. ‘special act. ‘relating to- Alaska natives” and. is. ‘dearly 


S. Fer ‘and distinct from the act of May 14, 1898 (30 Stat, 409), extending on 


: the homestead, land laws of ‘the United States. to the district of Alaska. 
aay ‘The vacant’ and: ‘unappropriated lands: in. ‘Alaska at the: date of. the cession 
of: 1867. by. Russia. became. a. ‘part: of the .publie¢ domain. of. the, United. States; 


= oe ¢ and the. Indians. of: Alaska, are’ wards. of the Government. and. ‘as such. are. 
| entitled to the equal. protection of. the laws applicable. to. Indians within. the. 


limits of the. ‘United. States. United ‘States Vv. Berrigan: (2 Alaska’ “Reports — 
—-442)i« United States VE ‘Cadzow- (5 Alaska: ‘Repor ts 125). “The natives: of Alaska 
are. wards: ‘of. the. Government. and: under. its guardianship- and. scare at’ least’. 
‘to such an: extentas to. bring them.within the ‘spirit if- not. within. the. exact 


m letter of the laws relative to American Indians, their relations are very similar 
~ and: in’ “many ‘respects’ identical with those which. have’ long’ existed between — 
_ Sea Government” ‘and: the: _ aboriginal peoples residing within, ‘the: territorial 
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| ‘ienite, of the United States. (491 L. D. 592). “The. Indians and: other: “ uakiven 7 iG 
of Alaska are in. the same category as the Indians of, the United States; from a 


ee an early date, pursuant to the legislative intent indicated by Congress, this 
| department: has consistently recognized and respected the rights of. the Indians 


of Alaska in and to the lands occupied: by them... 50 L. D..315; 51 L.:D. 155; 
2 Alaska Pacific Fisheries: y. United.-States (248 U. S. 78): $ er oreo Of. Alaska a eet 


--y, Annette Island. Packing Co. (289 Fed. 671). | 
The. status” of an. applicant - sander the act of. ‘May 17, “1906, auihonane, ‘the 


3 Secretary of ‘the Interior to. allot homesteads..to. the. natives.of Alaska. is : 


See analogous. to: section 4. of the act. of. ‘February. 8, 1887. (24. Stat.. 888),. which 


provides that an Indian who has settled upon public lands - of the United 
-. > §tatés shall be entitled to have the same allotted’ to him in the manner ag. 
ae provided. ‘py law ‘for. allotments - to Indians. residing upon: reservations. “This, 
- of course, involves’ separation, and living apart from, the tribe. A-reservation . 


© - allottee. is not required to ‘reside upon or improve. the. land: allotted; to him. | 


ae The. court. took. the. position. in. the case of Nagle ¥., United. ‘States. (191 Fed. | : 
- 141), that said act, especially that’ section thereof which. “declares an Indian 


born within: the Territorial ‘limits of the United States who has ‘taken up. _ 
. within said. limits. his residence. ‘separate’ and apart: from. the. ‘tribe ‘to! ‘be: a y 
citizen is. in. effect. in. Alaska. Oe Re ee he ee ee 


The allotment to. an 1 Indian or Eskimo under the: act of May 17, 1906, ‘creates ' . 


ee ‘particular. reservation of the land for. the allottee and his. heirs. but the title — oo 


ke remains in ‘the United States. ‘ Oharlie George ét al. (44 L. D. 3), aes 
Lumber Mills v. ‘Alaska Juneau Gold Mining Co. (229 Fed. 966). aS 
See also the cases. of Charlie George et al. ae L D. 113), and 


Charley Olattoo (48 L. D: 485). | : 
“The natives of Alaska do not for the moc fae live: on. i relorvacions | 
and very. few have. ‘been created. ‘However, the Attorney. General 


- : and the courts have ‘recognized that power “exists to create Indian 7 : 


reservations | as well as reservations — ‘for. other public. ‘purposes. 
Alaska Pacific Fisheries Vv United States (248° U.S. 78) 5 Onited 


- States v. Leathers (Fed. Cas. No. 15581, 26 F ed. Cas. 897, 6 Sawyer ane 7 


Bu ); and 17 Ops. Atty. Gen. 258. 


The act of March 3, 1891. (26 Stat. 1095, “u01), tithérizing ihe _ ae 
estab ichrietit of. townsites in Alaska, the aequisition by. individuals 
of limited areas. for trade or manufacturing. purposes, ete., , expressly ae 


~ excepts “ any lands * * to which the natives of. ‘Alaska have 
‘ \_prior rights. by. virtue of rl occupation.” | The act also'set apart: — 


-- the Annette Islands as a reservation. for the use ‘of. the Metlakahtla . 


~ Indians who immigrated from British’ ‘Columbia ‘to Alaska, ‘ and 


a such” other Alaskan natives: as may join. them.” _ It has since een | 
. held that the reservation so created extends. to. and includes adj acent 


- deep waters.” It. was. also: held. in: Alaska. Pacific | Fisheries: * 
ee States: (248° U. S$. 8, 88, ee ee ee i a dae 


- — me “The reservation was ‘not in the. nature of. a pr rivate, vet hut. simply ae 


a ae apart ie until otherwise provided by. law,” of designated. public prop- .--*. 


: erty 4 for a recognized public Durpose—that. of safeguarding and. advancing aon : 
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ae re - dependent Indian people dwelling within. the United Siates: Se. United. States ee Babes 
wef Kagama, 1 118 U.S. 3%, 379, et seq.; United States v. Rickert, 188: U. AS, 432, Bs a 
| “The purpose. ‘of creating ‘the reservation was ‘to “encourage, “assist: ‘and: pro Pen ae 
“tect the Indians ‘in' their efforts to train themselves to habits of industry,‘be- © 
> come © self-sustaining | and advance tothe ways: of civilized life... ‘True,;the == 
: - Metlakahtlans. ‘were. ‘foreign. born,, but, the action: of Congress. has made - Bm hee 
| immaterial here. . ie v2 : | | 


“Andi in the case sof! Territory v ve. ! ine I sland a Packing Com pany 
6 Alaska Reports 585, 601, 604)— gee BL 


While it may: be true, as. urged’ by: counsel for. pik: Territory tliat: the’ ‘Mat: as er ae 
= -lakahtlang residing on. the reserve are not. a tribe. of. Indians. in the sense used are 
in the Constitution. of the United. States, yet they. are, and always. have. been, Re 
recognized ‘as members of the Indian race, aid the dealings of the Government. Lee 
with’ coo have: been ‘as. if they: were a.dependent people; * * °* 6 _ 
ey These: ‘people, residing On:a. reservation. established on. their behalf | 
. by oaingtada, which= ‘they - “were: authorized: -to use in: common, : ‘subject: ‘to: ‘such Ces 
restrictions’ and: regulations. as: the: Secretary: of: the: ‘Interior: might’ make, took, £ . 
in- my: view, a-status politically: analogous. to: that of: native Indians on regerva- 
tions :within. ‘the. United States, and- hence: became wards: of. the Governme 
* This. view: of the’ status: of: these people. is borne: out by. the’ ‘Supreme: Court fi 
 Alaska- Pacific Fisheries v. United States, reported in. ii U 8. 78, 39: eu. Ct 
40, 63. L. Ed. 138. tee eae as ao 


‘The court also held i in: that case. se (syllabus) | : ; 


oe, ee “The: contract: of lease’ between the Secretary of tie: Interior ad the — 
Annette. Island ‘Packing. Company; together with its cannery, fish traps, and’ 
property. used. ou the; reservation’ under. the. lease,. constitute and. are.an instru: | 
mentality of. the United States, used ‘by it. in. the performance of. its. duties. to. Ats.. 2. 
- Indian wards, and are not subject. to taxation. by. the. territory. of Alaska. ~The. - 
attempt - of the territory to levy. and collect. taxes, on the said property. or. theo 
packing company is ultra. vires: ‘and void, Decree in favor of. defendant ee 
intervener. and against the territory. ne : 


i See. also Alaska’ Pacifte Fisheries. QA0" Fed. ota) 5 Teritony vt) eee 
rs | Alaska ve Annette ‘Paling? Company) Fe Fed. 6T1):. : 
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coe é rom disposal, and bet apart for ae use eof the Bureat of Hducation” ” See 

. 25,000 acres, including both land and.-water, surrounding the village os 
ie as Tyonek near the north: end of Cook Inlet i in Alaska. ‘The primary. 2 es 

_. object.of the reservation was ‘to enable the department through ‘thie: oP: 

~. Bureau of Education to maintain a school and ‘otherwise’ care: for, — ee 

support and advance the interests of the aboriginal natives of the ee 
ae village’ mentioned whose main. support’ was through hunting, trap-. PSs 

“ping and fishing. The question: was submitted by the officers of the 
-. Bureau-of Education as to the authority. for. entering: into: a” ledges 2° yo% 

for the. establishment of'a salmon cannery at or near. ‘the: village. ene 

In Solicitor’ S. aes of May 18, 1923 (49 L. D. = it was oo os 
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oe that: such. b authority seed, refererice being ihade:t to: the siinilar cass Ba a 
Of the. Metlakahtla Indians of Annette Islands ‘where it was. held | = 


that the Secretary of the Interior had the power to, grant such a 


- lease. Zz erritory. of Alaska v. Annette Islands. Packing Company : os . 
7 — Fed, T 1) as: The Solicitor stated, among other things. (p. 598) — — 


: The fundamental consider ation: underlyitig this ‘question is’ the: fact: that these . - os 
natives: are, ina’ very: large’ sense at least,. dependent subjects’ of out ‘Gover iment pe rs. 


“ and in a state of tutelage; or in: other words, they. are wards of the Government jase 


* and under its guardianship and care. “The relations existing between. them and 
the Government are very similar- and in. many respects, identical with those: 


<7 which have long existed: between the Government and the’ aboriginal peoples " fed 


7 residing) within: the. territorial. limits. of: the Hae States. En ee 


“Tt was: also. held (syllabi) —_ a 


_ By, article M1 of the ‘treaty of' March 30, 1867; ‘ander which “his , Territory of ee 
Alaska was: ceded to’ the United States, and by subsequent acts: providing for 


their. education and-support, Congress has-recognized the natives of Alaska as 
wards. of: the: Federal. Government, thus: giving: them a status similar to that of 
the. American. Indians: within. the. territorial limits. of the United: States. ” 
While there is:no. specific statute. relating: to. the. subject,: yet. the. dnherent? 
power: -conferred ‘upon: the Secretary. -of ' the Interior by: section: 441, “Revised 


‘Statutes: to: supervise | the public: business relating: to the Indians, ‘includes the = ~ 


- Supervision over ‘reservations in: the. Territory of Alaska created in the interest 
of the natives. and the authority tO: lease lands therein for their benefit. 
The Solicitor’s opinion: of March 12,- 1924. (50 T:, D. 3B15),: had 
“under. consideration the status of the natives of Alaska with respect 
to. the title to. certain. tide. lands near. Ketchikan. ‘Reference was 
made in that connection to the provisions of the treaty of March 30, 
— 1867, under which: the ‘Territory of Aljaska: was: ‘acquired. by the 
oe United: States. as well as to the act. of May ‘17, 1884 (23 Stat. 24), 
which virtually. constitutes. the “Or EANIC,, act for the ‘Territory of ce 
ee - Alaska and which. declares: Le eee ee 
‘ . That the: Indians” or other persons. in . ‘said. district shall: oe be disturbed: in 2 | 
fi the possession of any: lands actually. in their use. or occupation, or now claimed 


by. . them, but the: terms. under. whieh. such. persons” may acquire: title. to ‘such - 
lands ig resérved for future. legislation ‘by. ‘Congress. {Italies. supplied.) - : 


The act of ‘March 8, Ago1 (26. Stat. 1095), as. previously. stated, aoe 
_ excepts any Jands F to: which the: natives. of Alaska. have sai 
7 prior rights. by virtue ae Rear occupancy.” i“ /The. act of May 14, 1898" a 
(36 Stat. 409)., extended: the homestead. laws of. the, United. ‘States: * =... 
to. the Territory, of: Alaska: and, authorized the. Secretary. of the 
_ Interior. to. reserve, for use of: the natives. of. Alaska. ‘ ‘ suitable. ‘tracts oo 
slong. the water. front: of any stream, inlet, bay. or seashore, for. land- vee 
. Ing, places. for canoes and other craft used by such natives.” _ Por he ee 
suant: to. this authority the Secretary on August 5, 1905, reserved the 


lands described. as “ call lands i in. the. mioinity: of the mouth. of Ketchi- c 
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a epi Gra etal tie: Katieen: the lands oeoupied ae the riatives ind. . a 


7 . ‘the: limits of. low: tide of: Tongass Narrows.” 


ait. was held;in the: above: Solicitor’s opinion ‘that? ‘ ‘the ‘ia’ or ‘orother” a, 
ae dends occupied by or reserved: for the Indians at’ Ketchikan; Alaskag 
ean not be disposed of under: existing laxw, but that Dove rests with ae 


Pa Congress.” . 
tt was: s also stated i in 1 that oiinection: p: 317) — % 


. kk - From an ‘early, date, pursuant. to. the legislative intent: mings : a : : 
_by Congress,. this. department has consistently . recognized and. respected tHe: 85.3 


a rights’ ‘of’ the’ natives. of Alaska. in. and. to. ‘the lands. occupied : ‘by. them. - “See - 
i. B LD. 120; 23° Le De: 8855 “24 Le. ie B12; etl te. Ds: ‘BLT 28. os ‘DE 425 = 
of, D. 334. 
_.. See Solicitors. opinion: of" f May on, 1995. 481 L. D. 185); tolativa - 
| to. the power of the Territorial Legislature to impose a tax. upon — 
reindeer held or. controlled by the natives of. Alaska... Reference was. 
made to. the’ case of Territory of Alaska v. ‘Annette I sland Packing 
Company (289: Fed. 671), which involved the question’ as to the 
authority of the Territory to tax the output of. a. salmon cannery... 
under lease by the Secretary: of the Interior toa packing company. 
‘It was held that the lease was an: instrumentality’ of the Government 
to assist the: Metlakahtla Indians. to become ‘self- -supporting and 
hence the Territory, of Alaska could : not collect, such a tax from: the. 
corporation. - ae 3 7 
It was held in the’ case Sot Steamer Cogiton ve United: 1 States - 
(168 0. tL) eee a ne ee 
_ Alaska. is one “of: the Territories ot the United States.’ Tt was SO. _ 
dee in. that order. ‘and has. always’ “Deen. so regarded.’ “And: ‘the. court. 
~. . established by the act of 1884 is the court: of last resort. within: the limits Of: that” 


Territory. It. A therefore, in every. substantial sense the Supreme: Court: of cS 
that Territory. ie we | | ; 


Under autilocity of the: act, of March 3, “1801. (06 Stat, 626), ‘the. 


: ‘Supreme, Court of the United States in ce ee of. this. law: by an 2 oe : 


order promulgated May 11, 1891, sesighed. the Territory: 0 of ‘Alaska. 
tas tot the Ninth Judicial. Circuit. - 


From the foregoing it is clea that, 0 distitietioa. has peat’ or can _ & : 


- be’ wade between the, Indians and other natives. ‘of ‘Alaska: so. far 
ag thé laws and relations of the United States. are. concerned: whether — 
_ the Eskimos and. other natives are of Indian origin , or not as. i 


— are all wards of the Nation, and. their status is In material: respects & o pce 


ee . similar to that of the. Indians of the United States. ;.It: follows. that 
the natives of Alaska, as referred to in the treaty of: March 30, 1867, 
mae between: the: United States and Russia, are entitled to ‘the’ benefits of 





| Indians of the United States, including the siigonahip ‘et, of ‘ une es o 


ee a Oe 2, 1924. (43. Stat, 258), 2 as: galas Hiss beeit held to. . one: ‘of the? Ter- Owens > 
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45 i itor es of the United States. Under the:terms of Article III of the me 
+ cession treaty of March 80, 1867, the civilized: natives of Alaska’ have ae nee 
ae i all along. been. citizens of the United States, a fae 
aes Be ee gat Os aap ae can ene 

Ray Tonatax Waser, “ 
Poel 7 "'Seoretary. 


“TAXATION OF INCOME FROM ‘MINERAL ‘PRODUCTION aa hi 


RESTRICTED LANDS OF MEMBERS or FIVE CIVILIZED TRIBES” 
_ Opinion, February 26, 1982 


" SrarvroR Consmverion. 


_ Where: the: general - language. ot" a ‘statute ig broad’ ricitagh ‘to: inchide ‘the We ee 


. Subject. matter, any intent to: exclude: a pee or class of: persons. must. a | 
: be definitely expressed | ‘therein... Le pe ae nae ye ee Sir eka 


“Invrans—Incoams Tax. 


Indians ‘as, well: as onee clean: must: be regarded’ as gabject in the revenue: _ a _ 
laws of the United. States and of the States in which they reside unless | 
“the particular income sought to. be reached has been: exempted from. tax- ae hae 


“ation by some ‘Congressional enactment or tule of law. oly 


npr " LANDS—ALIENATION—INCOME—TAXATION,, » bet i aaates 
_-Resirictions against. alienation imposed against lands. for. the, ‘protection: of 


Indians have. uniformly: been regarded as” withdrawing. the. lands. from | 


taxation, and where the lands themselves are nontaxable ‘the income de- 
_Tived. therefrom is, | likewise exempt. : | a ee ee | oo 


“Dovany TAXATION." z 


“Double taxation or. aca taxation, ‘so. ‘tong as the inequality. is’ “not based’ ee 


| “upon arbitrary distinctions, is ‘not: repugnant to the Federal Constitution. 


INDIAN LANDS—MINERAL. Lanps—Om AND Gas Bans —Incox—Taxanion— eae 


EVE CrvinizEp' TRIBES. 


~ Section 8. of the act of “May ‘10, 1928, ‘gubjected ‘the income ‘derived from. oe 
i mineral production: ‘from the: restricted: lands-of the Five ‘Civilized: Tribes Pe 
_to both Federal and State taxation on and aftér April 26, 1981, except as. 
: to those, lands allotted to: members . to. which. exemptions attached. under 


| ee ‘provisions of: the agreements . under. which. allotted, ‘such exemptions to: 


> eontinue for the periods specified itrespective of Subsequent legislation by oar o 


es Congress purporting. to. subject them’ to. taxation. 


“Inbran ‘LanNps—MINERAL Lanps—On, AND Gas. ‘Laxs—Isonam—Taxarton— : 
Fav Crvitizep: ‘TRIBES. eos Be ae 2 ; | 


“The: Federal. and State income: ‘tax: to. bee levied upon’ the income  Gerived. 


~ from, the. mineral production from: the- ‘restricted lands. of the Five’ Civil oe 


= “e ized Tribes: ander section 8.0f the:-act’ of May 10, 1928; is. to: be’ based: 
Ps ’ upon ‘the net income, that is, the gross income less: allowable: deductions,. | 
ans “aeorued at after t April 26, 1981, and not to be confined ‘to. interest alone.. 
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Finny; Solioltomes:: 68 ee eR se er ae ee ee oa 

oe our [Secretary. of the Interior} have requested ny opinion n Upon oo 4 
= the following questions: — oe oS ee EE ee 

co ‘Does section: 38. of the: act. of May 7 10, 4928 (45. Stat. 495), empower vues i 


: _ ; ae State of ‘Oklahoma: and’ the. Federal Government. to levy. and collect taxes. ‘upon ; ~ ee ae 
-. the income ‘derived : ‘by. members. of the Five Civilized’ ‘Tribes in: ‘Oklahoma’ eae 


ae es the production of oil, gas and. other: minerals from: their. see Jands?: 


o2. Tt SO, upon what’ basis, should the taxes be . gomputed 2. 


» Said: section 3 reads— 


= That all minerals, including oil and § gas, proandsa, on or ‘after ‘Apri § ‘36, 1981, bee 
ce from: restricted. allotted’ ‘lands ‘of members. of ‘the’ ‘Five: Civilized: Tribes, 5 aed 


mg _ Oklahoma, . ‘or.from : inherited: restricted lands. of full-blood » Indian ‘heirs: or. 7 


_ devisees. of. such‘ lands, ‘shall be Subject, to all. State: and Federal: taxes” of: every, 


kind. ‘and. character. the same. cas. those produced from lands - ‘owned by other — 7 
citizens. of the State of. Oklahoma; and the. Secretary of. the. Interior is. hereby eee 
authorized and directed to cause ‘to: be’ paid, from. the: individual Indian funds: ote 
’ “held- Ynder ‘his: supervision ® and. control’ and belonging to. the: Indian. ‘owners: — : 


of the lands,.the tax.ior:taxés ‘so. -assessed. against: the. royalty” interest: of the 
respective Indian: owners. in: ‘such. oil, gas, and. other: naineral production. ; Lie ee 
“In my. opinion’ ‘of September 99, 1981 (838. ID: 502), HE had occasion | 
‘to: consider the. scope: and. extent: of the foregoing statute, and. it. was.» 
- therein held that its: provisions: operated to. subject: the. minerals pro- 
~~ duced from the: ‘restricted lands of these Indians to: both. Federal’. | 
- and State taxation: save. ‘only: asto those: allottees. upon: whom. exemp- 
tions from taxation’had been conferred: by: the tribal allotmenit:: agree-. 
ments) -which - exemptions. constituted. property rights: within: the: ig 
protection of the Fifth Amendment to the Federal. Constitution: and - 


hence were. hot: subject to impairment by. subsequent Congressional pe 


: legislation. Choate” ve Trapp: 2241 Uv. B. a Shel biiata We Ce ‘ 
7 (280 U. i 863). oh . 


. That opinion, Hewere, ‘either: considered! nor: Aecided ie ieotian? © es 
of: whether. the income received by. restricted members. of-the-Five | 
: Civilized Tribes: from mineral production: on their lands was taxable ee 
by: the Federal and State eae under their Poe seit revenue has . he 


laws. Roa. 


- Section 3: above ‘does. not: specifically’ mention: income: taxes: sini Deane : 
; that form of taxation be regarded as ‘included-in:the broad: language: aaa 
“ATL: State. and. Federal taxes of. every kind and character, the same 


"as those produced : from: lands owned by: other citizens ‘of the: State sae, ate 


of: Oklahoma.” ; ‘That. taxation upon the: ‘income from: production’. ie : 


Sof: minerals is:included in this broad language is a permissible, if: — a 


~~ nota necessary, View. There isa substantial distiziction; ofcourse) 


Me a between. what. are. commonly known as. property | taxes: and: income: 7 : - | : 
fe: taxes, the: latter een an: assessment pen the i income 2 OF the oe oy 





608 "DECISIONS OF. THE DEPARTMENT. OF: THE INTERIOR | | “vol Tf ae 


a “person. and not. upon. any particular Beene from. which: a ing 


come. is. derived. . See. Young. v. Lilinois., Athletic Association. (310 a 
Ti. 75, 141 N. E. 369). This distinction has. been. repeatedly, recog, 


7 nized by. both, the State and Federal Courts. in connection. with | 


Z covenants contained in. leases requiring the lessee. to. ‘pay.. ‘all, ‘taxes, na ad 
mo . and. assessments. against. the leasehold. ‘premises, the: uniform. hold-, 
ing in such ‘cases being that. the covenant does not impose upon the: 
-. lessee the obligation: of. paying income taxes’ which’ the: lessor: is 


7 required to pay upon the rent received, such holding resting pri- - 


2 marily on the ground. that an. income tax, is. not: a. tax, on, the. prop-. isin 


: erty. from which the income is derived... Ye oung WN. Tinos. Athletic. ‘ 


Association, supray Brainard v. New ¥ orke Central Railroad Company’ 
(249 N.Y. 125, 151 N. E. 152) ; ZUinois Central Railroad Company: ee 
Indianapolis Triton: ‘Railway Company’ (6 Fed. (2d) 830, 887); 
_ Mahoning Coal Railroad Company v. United States (41 Fed. (dy 
2. 888, 58%) 2. Similarly, it might be. urged. that as section. 3. subjects 

~ not the Indians but the minerals produced. from. their lands:to:taxa- 


. tion, Congress contemplated only the levy and collection of property | 
taxes as distinguished: from: income. taxes: and: did. not. intend. to 
subject the Indians to the payment. of the: latter.in: addition: to the. 
. former. - Récognizing. fully: the ‘propriety of: drawing: a ‘distinction: 
, between. property taxes and income taxes in a: proper: case,. such dis-: 
tinction can not well-be invoked here inasmuch: as we are not. deal-: 


| ing with the obligation | of one. under. a- contract to: pay the. taxes: _ 


of another, but with the. validity of. the tax. assessment: itself; the 
determination of which: accom St must. rest vo ‘quite different 

considerations. » ee age: | MEL 
~The language. of tke. Federal 1 revenue: ‘atta. aie ‘the income ‘of | 

“every individual” to tax and includes income “ from: any .source » 

_ whatever ”. . Tt has. been suggested. that this language, ‘though. other- a 

wise compr ehensive enough to include all Indians, restricted: or unre- 


‘stricted, does not embrace. restricted Indians in: the abserice. of. special 7 


ss Janguage bringing them within: the pr ovisions. of the revenue: laws. - Ho 
See Blackbird v. Commissioner of Internal. Revenue (38 Fed. (2d): a 
re 976), also: 34 Opinions, Attorney. General .: 489, 444..This:broad 
ae : proposition, however,. ‘seems. to have. been: defitiitely. rejected? by. the ae 
oat ‘Supreme: Court. in Choteau. vi Burnet (283, De 8. 691), din-which' it’) 
os Was. held: that. the income derived from tribal: sourees. of: an: ‘Osage’. aa 
_ Indian’ having a. certificate. of competency was subject. to the: Hedi eae 


-  eral,: intome:tax, the court saying;:among: other things > The: ‘intent: 


: o to exclude. mat be. definitely” expressed. where, as: here, the general: | a 
«ie language. of. the. act: laying the. tax is broad: enough’: to include’ the: - 
subject. matter.” Indians: as. well-as. other: citizens must. therefore? - 


be. regarded as subject to the revenue acts of the United States and be 
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| ee ae States 3 in en ‘they: onde pare orem lies: the: iia ae 


oe, _ mental reason for the exemption of. the restricted. Indians. from’ the ae 


| income-tax laws—the | particular income ‘sought to be. reached -has a * be 
been exempted from. the . tax by. some. Congressional. enactment . OY EE 


ae - rule of. law. Congress, in. its. dealings with the Indians, has. fre- =. 


~ quently. provided im. express’ terms that their lands shall: oa exempt 


- from taxation. Even in the absence of ‘such express declaration, 


ee however; the restrictions: against. alienation imposed against: dhe ee 
lands for. the protection of the Indians have uniformly been re- _ 


_ garded as withdrawing the lands from taxation. Carpenter v. Shan. se 


(280: U. §. 368, 866); United States vy Rickert (188 U. S.482)30 0 

.-, United States-v. Shock (187 Fed. 87 0). ~The: lands themselves‘being a 
nontaxable, the income: therefrom, coming as it does from an exempt On ees 
source, is likewise exempt.’ Pollock v. Farmers’ Loan & Trust Com- 


. — pany (157. U. 8.429: 158. U. Ss. 601). See also. Gillespie. y. State: of. Ms . 


am, Oklahoma: (257. U. Ss. 501). ‘In. the Gillespie. ease: the: Supreme - - 
~ Court’ held ‘that the net income derived by lessee from sales: of 


- his share of oil and™ gas’ ‘received under leases of restricted Osage. = a a 
and: Creek lands could’ not be taxed by the State of Oklahoma, Saye ee, 


ae: ing, among: other things: “In cases where the principal is absolutely 


Immune. from interference, an inquiry. is: allowed into. the. sources. 


from. which: net income. is: derived, and if-a: part of it comes 3 from::, oo 
| “6 such ; a SOULCE, the tax. 1s pro tanto oid: Mi mee ae | ane 
‘The periods of restriction surrounding the lands ‘belonging to on eo 


fie members. of the Five Civilized Tribes, as fixed i in the original. allot-. se - ee 
/. ment. agreements negotiated with these tribes, were not identical: ‘but. Pore 
~ * vere: subsequently made’ uniform by: the acts of April 26, 1906 - (84 _ 


> Stat< 187), and’ ‘May AE 1908. (35 Stat. 812). ~The period of restric- oo 405 


E a _ tions: as fixed by these acts would have expired | in. the. absence - of ; ‘ ae 
- further. legislation | by. Congress. on, “April 26, 1931. . During ‘this a 


_ period: the lands, the underlying minerals,. and. the j income: therefrom, — eee 


were protected from both State and Federal taxation. Gillespie’ v: ae 


_— State.of Olilahoma, supra; Carpenter v. Shaw, supra;.34 Opinions — i 2 
ae Attorney. General. 275. By section. 1-of. the act under. consideration 


a ies Congress extended. the. restrictions. for an. additional: -period ; of 25 . * ae | 
“years, but in so. doing saw fit to. depart. from its usual policy:of reliev- 


_ ing the lands from taxation by declaring in-section 3 that all minerals one con 


ee including oil and gas produced from. these lands should be subject: to eo 


: all forms. of ‘State. and: Federal. taxation. By this: Congressional ee cea 
| ~ direction. the exemption: from taxation. of, the: minerals was: plainly eee a ee 


. a2 and. effectively: removed, a. circumstance’ ‘which likewise: made thew 


Income: derived. by: the. indians from mineral production’ — to 7 


| fearon, Pollock v. Farmers? Loan & Trust t Clomony; & ike 
:-18607—82—von. 58-39 
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. Beétion: oT of the’ Obata: income- ae i whic pian a fs e 


| | on April 4, 1931 Ce Acts of. the cae a eee ac 66, Art _ . 
we provides— ae 


aay Toss: ‘production ee gross. pedeints or. gross: revenue faeee paid or to’ 


| ac be: ‘paid under. other. laws’ of this state, are. hereby declared. tobe in. lieu’ of 
general. ad valorem property. taxes, and shall not be: Ouse ued. to: ie in. 1 liew ‘Of ee tas 


: the net income tax hereby levied. 


- It: appears from the foregoing p provision ne the Ge io: — levied oo : : 
: by the State of. Oklahoma. upon the income. derived: by these Indians - 


from: mineral production will be in addition to the: gross. production 2 


_ tax provided for by other laws of that: State. This seems to savor _ ie 
strongly of double taxation but. that: in ‘itself would not: invalidate. aay 
the tax. This was expressly decided in S haffer- v.- Carter ens Uz 8. ; ee 7 


se 3%). Upon. this point the court said (p. 5g rast ae 


‘Reference is made to the. gTOss production tax law of 1915 (c 407, “Art. 2 os 


gua. A, See. 1; Sess. Laws 1915; p. 151), as amended by c. 39 of Sess. Laws 


| 1916 (p. 104),. ander’ which every person or corporation engaged in. producing 


- oil or. natural gas. within the State is ‘required to pay a. Lax: equal to 3 per 
~~ centum of the: gTOss value of. such product. in. lieu. of all: taxes imposed -by the 
State, counties, or. municipalities upon the jand or the leases, mining rights, r 
| and privileges, ‘and the machinery, appliances, and. equipment, pertaining to such ~ 
production: -It-is. contended’ that payment of the gross: ‘production tax ‘relieves. 
. the. producer from: the payment of. the income tax. This is a question. of state 
law, upon which no controlling decision by: the Supreme Court of: the State is’. 
cited, We. overrule the contention, deeming it @lear, as a matter. of construc- 
tion, that. the. ‘gross ‘production: tax was: “intended as a substitute for ihe ad 


palorem: ‘property tax but: not: for the income tax, and. that there is no such re- 


pugnance between it and. the income tax as. to produce : a repeal by inoplica- 
tion. . _ Nor, even if the. effect, of this \is. akin to. double » taxation, can it be ~ 
regarded. as obnoxious to the. Federal Constitution for ‘that reason, since. it is 
settled that nothing in that instrument or in the Fourteenth Amendment pre- 
vents ‘the States: from imposing ‘double. taxation, or: any other. form of. un-- 
equal” ‘taxation, $0 long” as the: inequality is: not based upon. arbitrary dis- 
a tinctions. St. Louis Southwestern: RYE: Co. Ws. Arkansas, (235. U 8. 350, 367 


‘The first question is. 5 nesovdingly-s angwéred in. oe ‘aflirmative: wat 


— thé qualification. that as to those lands allotted to the members of the ‘ a 
- Five :Civilized Tribes to which exemptions from taxation attached 


se under. the: ‘provisions of the agreements under which’ allotted, such = 


a exemptions. continue for the. periods specified 1 in’such agreements res 
spective of. subsequent legislation, by Congres Burpoiting to er co 


| a : them to: taxation. 


:, Regarding the. second « question; involving thé: biasig. for. comiptital: - 1. 


oe tion of the taxes to be paid, it is: plain that the tax under both Fed- | ‘: . 
 eral-and State law is upon the net: income, which’is. ‘determined by. 


ae subtracting the allowable. deductions from the. gross income. From — 


- i letter oe with the record, signed by the: sviperintenident for ; | 


: the Five Civilized ‘Tribes, it it appears: s that hie is ‘im doubt: as: sito anhether; ee. 
Ie making: returns, there’ ‘should: be reported. as gross income the oo 
entire amount: of: royalticw and other funds réceived: from mineral 
leases or whether ‘the report: of gross income should be: confined to 
the interest, earned: or: accruing upon: such. funds. .He states in:this- ace 
connection that. it has been the practice heretofore: to report interest 
a» only, Explaining this former practice, it may. be said..that: while eo 
~*. both: the: Attorney» General» and. ‘the. Internal “Revenue . authorities nee 
_ have recognized that the royalties. produced: from tax-exempt land 
were not: subject: to-taxation, the-latter authorities have ruled that = 
_. the income ‘which may be. obtained by reinvestment. of such royalties pte aS 
_.. is-taxable tothe same extent as the investment income‘of other cit- 
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zens and residents of the United Statés. -See opinion: of General 


a Counsel, Bureau of Internal Revenue, July 18, 1981 (Vol. ee a 
. ternal Revenue: Bulletin No:. 28, p. 2). ‘The practice. of reporting — ee 
Interest. only under. this: decision: may have been’ ‘proper, but-as the. 
: ~ exemption from taxation of the'minerals:and the income therefrom. 
has now been removed, it-is: clear that the entire amount of royalties, eo 
and. other. funds: accruing’ from’ ‘mineral: ‘leases should be reported as 
gross income. See Von. Baumbach.v. Sargent. Land Company. (242 ee eee 
EE Be 508). Under. the. provisions. of: the statute, however, only: steht 2) els - 
~ income: as. accrued from minerals produced “ On Or after sa ae 26 a ae 


1981 ” should be. included i in. the, returns. ie 
: -Appiored 2 ‘ 
“Woe. M. Disoiy. as # ge ee a 
Past. Assistant  Seortory. Co as 


"MERRILL, BUCK, INTERVENOR 1 vw. _ SMITE 


_ Decided February 29, 1992 


_Conmest - — - Homesreap, Enna - cr - Heariwa~ i - Derosrt TION’ — - Conn vawor- — Wat 8 oe 


_NESSES—PRACTICE.. 


me motion. by: one. of the , parties t tO a. a hearing in, a. contested. lend “matter hetore oo oe 
; 8 local office ag. take a deposition a a. person, residing | without | the. State ~ 


> practiced: relating to continuance, and an ‘exception to the rele, will not be 


ie made where the motion was ‘not timely presented for the reason’that it was : 3 
ere expected’ -that : the. witness. would: be. present. and testify at. the: hearing. mee , Peo 
» -MeBuen vy. aires, (00; L. Dy 167 ds, and. Southern poet Railroad: Compania. ee wee 


BU DAB ce bag ae 
Evans, Assistant ‘Seoretary 


- Hubert M. “Merrill, iontcciant, ade Bushrod ML Buck, bi tclaceeaec ae : | ' 
ee. appealed from. the: decision: of the Commissioner of the: Generak — ee 
_ Land: ae dated November 12; 1981, » wherein he affirmed. the Bee ee ee 
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pooner ea it af the: local ropistor’ in dismissing the contest. of Merrill. aguinet | | 
the homestead entry, Phoenix 061115, of Gibson C. Smith made — 
August 18, 1927, under section 2289, Revised Statutes. ‘The entry 


- originally. er beneed: NW, Sec..34,. T. 3.N,, R.3 E.G. &S. BR. M., 


ee — but. subsequently. he relinquished they NW, NW, and SEY, Nwy, — 


ch, ~ to extent of conflict. with the Blizabeth: lode claim, because of. ae, =. 


oe with mining claims. 


Upon the evidence Saisie at a. ee oe the Mee the 7 aac 


Sepistce and: Commissioner both. found. that. the land was not mineral 


ay ae character aS: alleged by appellants. Sufficient: warrant, for this | 
finding i is challenged i in the appeal. The testimony in full and: docu- 
- mentary evidence in the record has been considered: by. the depart-. ue 


ment particularly: that-part thereof quoted extensively in contestants’ — 


: Wee brief.and argument. - ~The department. i is: convinced that the findings -_ 
_ below are right and according to the clear weight and preponderance 


- of the evidence, and that the grounds upon which. the Commissioner 
_. bases his decision: are fully: ‘warranted by the evidence a and: well stated, a 
and need no restatement. or further elaboration here.. 3 Wo 
Contestants: further complain of. the ruling: of the. mea sus-: 

ee by” the Commissioner; -which ° ‘denied | on. objection by contestee. : 


- their motion to take. the deposition: ofa: person. residing without. the — 
State. Notice of: such motion ‘was not served on the opposite. party. - 


until four. days before the date of hearing set before the local office, 
and not filed until the day before the’ hearing. ‘Pursuant to: direc- 
tions of the Commissioner dated July 8, 1930; to’ ‘proceed. with a | 


ae hearing, notice thereof was issued ‘October 22, 1930, setting the case. -- 
_ for trial November 19, 1930. The only explanation given for the — 


belated motion was that it was anticipated that the. person whose 
deposition was to. be taken: would return to. Phoenix in time to be 
present and testify at the hearing. Counsel for contestant. dis- . 
claimed any intention, by. presenting the motion, to obtain a con-— 


2 7 tinuance of the hearing: but: merely. requested: that the case- ‘be left: ee 
- open for the submission of the deposition desired. But: the: grant - 


of such a ‘motion necessarily would. operate as a continuance. | “See 
Me uen ve Quiroz. (50 L. D. 167 ’). The contestee was not. obliged caus 
ac ABO. present: his case. until. the contestant. closed. his evidence. in chief. | 
or Before. that.time he is: not. fully. advised. of the nature of the.evi- 
dence. against, him. Tf such. procedure. is. countenanced, then it — 


| might’ be> necessary ‘for ‘contestee also to adduce further evidence 7 . 


ee to refute that in the deposition, and thus be subjected’ to the addi- - 


ee ‘tional burden. and. expense of an. additional hearing, all because: the ‘ 
pee" contestants instead. of applying for the-authority. to take the. deposi- — 
o . tion, and applying fora: continuance, if: that. were shown: necessary | 


7 a in: y order: to: secure the: deposition: desired, tools & a chance: on 1 securing. eee 


sere "United States (188 U. 8.514). 
ns Epwanns, Assistant: Saas 


uf 


ae the eee presence. ot! ‘a witness at the: ‘tual: If, cone danke: hak ee oS. 
| Ries stom: under the esas of Beene at the date: of nee Aare: =~ 


“decision i is. Ps Mean, 





"CARTER BLATCHFORD 


| Decided March 10, 1982 


. Pustrc wisse2Cean ‘TO _Puncriase—Possnssion—Prerannnce ‘Rrents— fe Sat 


‘MEANDER. Linz—Survey—WIsconsin.' 


oe A purchaser: in. possession: of. Jand under. a. contract, to: purchése:i is an. owner » ae eae 
i - within: ‘the: contemplation | of section 3 of the” act. Of. ‘February. 27, 1925, a ao 
which. provides that err oneously meandered. lands in. the State of Wisconsin oe ee 
. may be divided among the owners ‘of the’ surrounding or adjacent tracts, - 0000 
ve? ahd-is,. therefore, entitled . to; the. preference. right, . privilege . accorded. by i 
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te that effect, but ‘this: was, cen done. In Southern n Pacific Railroad FY ag 
an fea Company: (52 | L. D. 487), the’ department. ‘took occasion to. disap- a. 
prove. of the. practice | of compelling a defendant, to try. his case plece- 
meal, by a-practice similar to that sought to be justified:here, with- 
out stipulation. -between the: parties or. proper showing: justifying. ao 
“postponement of the hearing. The case-of Harper v. Bell (8-L. D. — ganas: 
197), and Chinn ¥. Cage (40, ie D. 480), ‘cited by. ‘contestants’. ‘dt. 
, torney are. not. applicable. to this" case. They. were cases. arising: <7 - a 
before the- act of J anuary 81, 1903 (32: Stat. cc 90), which. provided Sign” wa 
~ for the issuance of: subpoenas for. ‘witnesses and. making | theirate.2 0%. vee 
: tendance compulsory. The witnesses In those cases. ‘either. refused) aie 
or neglected to attend, and. it is stated. in, those. decisions hat: thes 0 
- facts set up in the motion would have justified. a postponement. or: 
the hearing. The reason for ‘the rule there. applied does not exist ye 
inthis case. The register ‘under. the circumstances presented did. 
not: abuse his discretion i in. n denfying | the, motion. The Commissioner’ Ss. 


= : “- section. 2 Of. that. act... Boone. Y. Chiles: 0. Pet. ATO, and. Williams, Y oo ee, 


i * Carter Blatchford has appaaiea. fron’ a “aéedgiaie ‘by the "Ootaimis. eer 
_.. sioner of the General Land Office dated’ November 25, 1981, rej jecting oe eee 
ae his: application, G. L. O. 03356, filed June. abe 1981, to ‘pibchase: Tots: 9... ne o i. 
and 40, See. 28,T. 42 N., Re iy E., 4th PY M, , Wisconsin, under'the = 
= laet of February OT 1925 (43. Stat. 1013); on: ‘the: ground that he. did cae ee 
ee not! have title to: the adjoining lots 6 and-7, ‘Sec, 23 at the date of'the. ra ae 
ae passage of: said. act: of KF ‘ebruary 2, 1925, ad! had placed no: improve oe 

ae Boe upon, nor cultivated any: portion: of said. lots 9 and 10.: re 
eo Phe: appellant: showed: that on December 26, 1925, he Secured title Seer oe 
ets by ee acs deed ° ‘to ‘said: lots: 6 and , and other Jands: not here Se 


~ 
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: : involved. He: admitted that he had: ae neds any. ee 
upon or cultivated. any: portion of said lots 9 and: 10..: But he has 


_ also shown that he hasbeen in possession of. said, lots: 6 and: T and 
es . other lands, under an agreement to purchase ‘since: J: anuary 1, 1923. see 


- Section 2 of the act.of F February: 27;. 1925, reads: in. part: as. follows: ee — 


That any owner in’ good: ‘faith’ of land shown’ by the’ ‘official public land sur are 


4 yeys’ to -be ‘bounded: in whole or: in’ part by such: erroneously: ‘meandered - area, i 


and -who acquired title to such land: prior. to this: enactment, or/any citizen of  ~ a 


the United: States, who in good: faith, under color, of. title or claiming. as. a ripa- 


Tian owner has, prior. to. this Act, placed valuable improvements upon Or. Te. 


| 7 ; duced to cultivation: any. ‘of, the lands subject to. the operation of this ‘Act, ghall 
- have a preferred right to: file bei : LS an Soe to Purchase * ‘the lands a 
_ thus improved: by them. #5886 AT 0S ete ree ee 

A purchaser i in possession by a contract tis dal had the équitable’ title i * S 


e o the vendor having the mere right to. retain the legal title as security - 7 


for any unpaid balance. of the agreed purchase’ ‘price. ‘See Williams 
oN. United States (138 U. 8. 514, #16); : Boone” v. Chiles (10. Pet, 1, ; 
a 224). | a 
oe oT section 8 of aa act. oe Febriary 27, 1925, it‘is provded ihe za 
- such erroneously meandered. lands may be divided among ‘the | owners | 
| of such surrounding or adjacent tracts: = _ 7 
It is clear that on F ebruary 27, 1925, the arolltaas held the equi- 
table title to and. was the owner of said lots 6 and 7 so that he had a 
_ preferred. right to oe ade to Epa the lots o and ‘10 
: involved. = pot oa. | 
| The decision appealed from j IS 3 2 | ae oe s 
ic: : oe eee ee ee ait shea 


"WAGNER, “ASSETS ‘REALIZATION CORPORATION: 
| Decided March it; 1982 


. = ‘Minine Charae—Cownreurry—Aericamon Pans,’ 


The element of contiguity. of ‘certain mining - aims" is “hot destr irdyed. by the a ae : 
fact that: an: absolute. fee title exists ‘in the claimant™ as “to some of. them, gy 


and an owner of a’ number of claims who. has: received: patent. for: certain 


| ; > contiguous. claims’ of a ‘group, may apply. for. a patent. for the yemainder in ae : x 
&, one application. under section. 2825, Revised. Statutes. ee : S oe ee es 


. ; Epwanos, Assistant Secret " P f oe a = 





ao duly’, 1931, the: Wagner; Aeasts ‘Realization: Corporation: ata ae 
: Sevineeal: entry; ‘Sacramento. 026480, for the. Last’ Chance No. Byand" 


_ Major Butt: lode claims: ~The. ce are not contiguous: to. one: an- a 


— other, but each of them is: contiguous. to a. body. of land embraced 


a in either: the. patented Southwest or. ‘Last: Chance. No. 2 lode claims eee 


which adjoin. each other. It.is-averred by the. corporation. that: ‘the 
s three claims entered and. the two patented. as 3 above stated have for. five i 
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| ae last past: bison. held: by. iG in: common canes atid’ une | ea - . 


possession, : The official. plat. of survey shows. that the:three claims 


- entered:and ‘the two claims ee) ba gaeed considered; form one : ue 


= integral body of land:.. 


Notice of applestion: for patent + was. ae on: ie Tinat “Change eae gn 


. | | 2 No. 3... The. Commissioner of.the General: Land. Office, by. decision | ee: it 
oor December 11, 1931, “permitted | the entry to stand as.to the Last © 


Chance No: 3. but: held it for cancellation as to the Last Chance and 

_.. the Major Butt because of noncontiguity with the Last Chance Ne OB. eg 
| ' Departmental decisions Tomera Placer. Claim (383° L. D. 560), and. Py ee, 
_. Hidden. Treasure. Consolidated - Qustte.. Mine. ABS: L. De 485);: APP a 


Z cited as authority for this action. 


| The ‘requirement: that: lode mining Gains sous: to. is ee eee 


ee tt a single application. and. entry. shall be contiguous does not, as — cee 


recognized in the last- cited case, rest upon specific prescription ‘either oe ea 


ae by statute or mining. regulation, but. is implied from. certain words — 3 ee 
of section 2325, Revised Statutes, in which the mining: claim for =. 


: which. patent. may: be obtained 3 is spoken: of as.“ a piece, of Jand ‘and: : ie [ | 
in the same connection as “ the claim or. claims: in common.’ ‘The e 7 


oS principle deduced. from. that statute. was, in the Hidden Preasure: - ae 
ase, that the locations embraced im one application shall together ss 


_ comprise one body. of land. Consequently, where, as in that case, 


.. the locations only had a common. corner. and no lines. coincided, it 


= _ Was held that (p. A487 )—- 


5 ae *. The provisions of the statute in that. behalf. are leat ee car eae 
: to detached locations, which can not in the nature of things. form the. piece or 
_ body of land to which the requisites to the obtaining of, a Patent @ are made to a ie. 
: _ Telate. ao 2, ees | a ee ee eae 


fe - Likewise it in Toe Pie: Claim, supra, ee the’s same Pare was = nee 
= applied patent was. sought toa placer location composed. of a. num- x es 


7 ber of ten-acre tracts some. only cornering | with the others. 


‘But. where the locations for which patent was sought. were. ¢. valid fea 


are : and otherwise patentable. and. were part of one. and the same body. of, 


~ land held i in.common ownership by. the applicant and legal ‘obstacles ne ed 


oo . appeared. to. prevent entry and. patent. of all the body. so owned and oT 


under location, the department has not rigidly adhered. to the rule a 4 


a that the locations embraced in one entry and patent: should be con- S 


- tiguous. “Instances of departure. from the-letter. of the rule but not — 
ng pute? the underlying principle appear in the following. cases: os ek ees 
In Wilkam Dawson (40 Li. D. i? ii where the re ection ve one: Sods. eee sae 


ae re for insufficient patent- expenditure. rendered. the remaining — bis 


: claims incontiguous, the latter were allowed. to be. retained. and. pat- a : es 
ented. In United States v. The Millfork Oil. and Shale Company io eas 
ee Li Dy #10), like action was taken as to 0 placers. In United. tater: ee 


| 616. * “DECISIONS OF THE DEPARTMENT OF THE INTERIOR ce - vot 7 pes 


ee Butikeer Hill and- Sudléven Mining - and Conacntrating’ ou. - 


(48:14. D. 598, 604), ‘of the 31 lode claims applied for: only 16 were 


held to’ have adequate discoveries. The necessary elimination. of fo 


the remainder rendered. certain of the 16 claims ineontiguous, 1 never- ee | 
- theless, it was held— - ee : i fe eee ee 


Ree the: department : is ‘not: disposed to: cancel such noncontiguous claims, 7 


in view of ‘the fact that the claims as located: and held: ‘by applicant. company oo 


form a. ‘contiguous body of land held and- worked under the general mining 


laws, and will: occupy that status after the cancellation of the entry. to the ae 


extent. of. the claims on which. discovery has not been: made. | 7 
- AS stated above, with reference to. the question of. ‘discovery after epee 


tion, no good purpose would be:served in a case like this by eancellation of the : 


gaia locations and the subjecting of the company to new proceedings. The ~ 


_ law.is met, in. my judgment, by the fact above stated that. the. group of: 


. claims, forms ‘a. contiguous body, held and. worked . In. common » ownership— oO 


contiguous in. fact—upon ‘the ground, and’ which -presumably will be made 


ig contiguous upon the records by. subsequent. ‘proceedings by the ‘applicant after: 


s . ‘discovery shall: have ‘been. established | on | the claims _ now: held. for tatieellation’. 
— : because. of: nondiscovery. _ EtG ea ke oa. gS eS ae coe 


act American Gem Mining a decided Febuary on, 1918, | 
unreported, locations covering three detached areas but all contiguous 
to a patented. claim owned in common. with the locations embraced 
in the entry were allowed to remain intact, but. it was expressly stated 
in ‘the decision that it was not to be take as a precedent in cases 
arising hereafter and. for that reason 1 the Commissioner i In 1 this case 
| he ea to follow it. | | , oe : 
» The department 1s, however, aint to. perceive § in cases where an 
owner of a number. of mining locations has received patent for cer- 
tain contiguous claims of the. group or acquired the title thereunder 
may not apply for patent. to the remainder in one application where | 
the record shows the claims patented and the claims for which patent 
‘is sought, ‘together. considered, satisfy the tule as ‘to contiguity. 
~The clement. of contiguity 1 is not’ destroyed: by the fact that an abso- 


Jute fée title exists in the. applicant as.to some of them. The Su- — 


| _— preme: Court. in Smelting Company Vv. Kemp (104, US. 636, 643), . 


| 7 In holding that. separate applications need not be made for each loca- aS, 


3 tion of a contiguous group of locations, said (p. 653)— ae 


rae - Requiring. a ‘separate. application for each. location,; with: a. 1. separate ee 


“survey ‘and: notice, where several adjoining | each. other are held ‘by. the same 


individual, would confer no. benefit. beyond that accruing: to the land- officers. x 
oo. from an. increase. “of their’ fees; “The public would deri ive no’ advantage from’ ae 
oe pond the: owner would be: subject. to oner ous. and ruinous: ‘burdens. aie ee 


“No advantage to. ‘the public’ or. mining interests: is seen in an in- ek 


: rs in the present. case tipon ‘the presentation of separ ate: appli- aa 


; e cations. for the two locations held for cancellation: The law does 
er not. Teese it, and patents to incontiguous parcels of land under the on 
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ae ‘hinting: ie hee been “aptield: by ihe: courts. “Sée Round iu punta oe 


~~ Mining: Company Ve. Bound, Mountain Sphina: Mining. Nines ee 


_ Nev.) (188-Pae: 71). 
~ Phe: decision of “ Coinmisioner i is s adéordingly oe ae 
DTP enn nh 3 . Reversed. ee 


"HENRY P. ‘Bo cKRATH 


2 nstructions, ain arch: Z 53 1992 


es TRANSFER oF Bunda, Prop—Ruordwarton—Ware _ Rig —Opmarron AND 


be, _MArnTew Anew: CHancrs—PAren'r. | ey 8e ele © a ete, ha 
G The Secretary. of ‘the’ Interior has no. » authority ee aceept a ianeter to. “thé a 


oe United’ ‘States of a tract of land. and’ water: tight within’ the: ‘limits: of the as | - F | 
_ a-Raima auxilliary reclamation project’ patented under: the: act of J anuary. 25. ree 
eo «1917, subject 1 to a. condition that the Bue chase- ~pr ice. OF: the reconveyed ae a 


| ce tract of land patented to the ‘grantor 1 under the’ same act and upon ; aa as 


oe ~ the: same project. 


7, . First Assistant Seoretary Diwon to the Comanissioner of the General ae fs 


Land Office: 


By your: [Commissioner of. che. cis Liaiid’ 1 Office]. eter. 0 A oe 


a - March’. 7, 1982, you have: requested. instructions as to. whether a ae. 
: ct ~~ patentee of. a. ‘land: and: water. right: application. initiated. under the as | ih 
~ * act.of January 25, 1917 (39. Stat. 868) as. amended: February 44;,1918°. 6 so 
ee 40. Stat. 487), may: reconvey patented. tracts to the United States and ee a oe 


ie have the Jand. and water. right moneys. paid thereon: transferred toc 7 pete 
and. applied as operation and: maintenance charges due or "to become See? 


due on a patented farm unit: retained. . 


The acts. of Congress referred to were o:Authodinations # for the ae 7 
we struction. of the Yuma. auxiliary. project. near Yuma, Arizona. =By,. 0 5. 2 
section 1. of the act of HOE, apne, it, is: icicaieesiae among; offen 


7 things—__ 


ne ae 


a That’ the. ‘Sebretiary. of: the; Triterfor | is: hereby. ‘authorized: ‘to. ‘get ‘part any. ee 
page in the’ State of Arizona ‘heretofore’ or hereafter: withdrawn: under the  — 
reclamation law: -in connection | with. the. Yuma _ reclamation. project . as.an }. 

_ auxiliary reclamation ‘project or unit,. and. sell, in-tracts. of. such: size as. he mayo. 
determine of not more than. 160 acres” to. any. one purchaser, “the: lands SO. set A 


- S apart and believed: to be ‘susceptible of irrigation; at: public sale. under stiitable we 2 


a regulations for not. less than. the reasonable valué per acre of the land plus. ae Gee 
~. the; estimated: cost. ‘per acre of: reclamation works. to. be: constr ucted : ‘for:the:. 


_ reclamation of said lands so.set apart plus the ‘Dropontionate: cost per acre of 
‘.. the works: ‘previously | constructed, and available therefor - The Secre-. oe oe 
il - tary: of the Interior ‘at. or. prior to the time of sale shall: fix anil: determine (a) 2° oa — Roe 
‘the reasonable. value of the land per acre; (b)' the estimated cost per acre. = 
of the works. 0° be constructed and’ (ce) the proportionate. cost’ per’ acre of: the — Le ae, 
oe t Works previously. constructed and: available: for. the. Jands offered for: Bale. eo ee 


“Iti is. a protidad’ in ihe eon section. of the act that 


oe ee ‘Upon: full payment of the purchase price. patent, shall issue ‘for: the ie &, 


lands and.no qualification or limitation shall be required of any: ‘purchaser or — 


: : patentee. except that. he be a. citizen of the United, States. Such ‘patent. shall ea a 7 
also contain: a grant of a water right appurtenant to. the land. , oie « 
. Certain lands: on the Yuma Mesa. lying east of the ‘jeigated oe e 
tion of the Yuma project. were subdivided into farm units and an 

estimate was made before the time of sale which determined the 


-- yeasonable value of the land to:be $25 per acre, the estimated cost of eee 
fo oa - the: works to be- constructed: $160 per acre, and the proportionate Cee 
are cost per acre of the works previously constricted: at. $40 per acre, or 
a total of $225 per acre for the land and water right. -The act pro-. oe. 
> yided that the lands should be sold and payment of 25. per cent Ob, oe. 
a. the. purchase price should: be made at. the time of. sale and 25 per is 
~~ cent. each. year thereafter with 6 per cent. interest, on: the deferred 2 
- "installments. There was ‘no limit upon the: nuinber of units that. 


) _ one: “person. could : acquire. The act of 1918, ees is not upportant : 
“aD the consideration. of the question ‘subinitted: - | 


On December 18, 1927, the General Land Office casued. patent No. : 
1010044 to Henry P. Bockrath on Jand and water right application 
056405, Phoenix, Arizona, ‘series, -embracing farm unit: “M” or. 
NW Sswy, SEY, Sec. 5, T. 108., R. 23 W., G&S. R. M,, Arizona, _ 
_ under the.act of January. 25, 1917, supra, “and. on December 18, 1927, 
patent No.. 1010045. issued to: Henry P. Bockrath under the provi- 


sions of the same act. on application. O57571, Phoenix series, embrac- 
~~ ing farm unit “Eor swy, ae berad See. 5 T. 10 8.5 R. 23° Ne: | 


G. & 8. R. M.., ‘Arizona. | : 

On April on, 1931, Boskritk’ filed 3 in ‘the ‘eal: aiid. office a re- 
linquishment ae said land: and water right application 056405, which. - 
relinquishment was ‘accompanied bya warranty deed executed: March _ 
27, 1981, from -Henry P. Bockrath and Blanche G. Bockrath, his. 
wife, conveying said. farm unit “ a ” to the United States. The 


= deed .was recorded. March 30,. 1981. The grantors. filed an. abstract hoe 


ON of. title which’ showed good title in Bockrath at the time of the — : 


as executing: and recording of the deed. The deed. of reconveyance 


J. and the application, for: transfer of credits. were approved by the a 


- - project. superintendent of the Bureau of, Reclamation. at. Yuma, 


. 7 | _ Arizona, under order of: the First Assistant: Secretary of the. Ins. 
terior dated May. 10, 1922; as oo by cepernental order! Se 


eee | of J uly. 81, 1924. a 
The: order of ‘May’ 10, 4992, was iebaad" on a "statement: Ne ‘facts ee 


Pe. which: outlined that. some. of the purchasers. of land. ‘found. that. while, eee 


ae they were, unable to. meet the payments on the total amount of land, 


ae . - purchased they would be able:to meet the payments on a reduced. area . . 
— until relinquishmente were permitted and all. of the payments al- a 
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. Seedy wade were s applied to a reduced areas » This ea peférenice: tor 


those. who: had purchased’ more than’ one “unit.” There’ was” “also” eee gn Pag 


aa second class of “purchasers. who had holdings in ‘the south part of. ee 
_ the subdivision which holdings could not: be irrigated” ‘for some time — ak oe 
because the: irrigation: canals had: not been extended to the lands. 
Upon: relinquishments being made of:areas in'the north part of the — ea 
subdivision: it would.be: advantageous for those in the south part. 
ahd: to entirely. relinquish their. holdings: and: transfer: their rights (pay- ‘eg en 
nents) to units in the: north part or subdivision So" ‘they would! be oes 


. able to-irrigate. the land at an‘early' date. At the time this order > was» a ae 
issued ‘none of the lands had proceeded: to ao and apparently 1 no een 


i tion on the. project. and. have the money. ‘paid on the patented: ‘tr act . : Be ; ] 
3 transferred: for payment: of land and. water: right: charges’ on. the. lew See es 


7 applicant. had. paid the. full water right. charge. ° 


- ‘By the order of J uly 381, 1924, ‘authority was graiited. to bennit! wee ; : : 

ie purchaser who had “obtained patent for: his land by" completion. Of 

payments of-land and water right charges to reconvey the land to 
_ the United States. and: take ‘a liew selection: at some favorable loca; 


tract, It is “not the intention of this instruction to’ change any of “ae 


the provisions of these two orders because they ‘contain “peaisénabla 7 
provisions. Par agraphi (a) of the order of May 10, 1922,  provides— | 
| That: ‘upon ‘approval ‘of. ‘the project. manager any purchaser. ‘of. land in “Part, 


| ~~ One, ‘Mesa Division (formerly - First: “Mesa ° Unit), Yuma Irrigation Project, a 
S Arizona, be permitted. to relinguish’ to the United States. land $0. ‘purchased, ts 


areas. of. either. a 10 or. 15: acres? - Provided ‘that, except as ‘modified under: (b), 


an area of. not less. than 5. acres be. retained: by” ‘the . persons: so. relinquishing: 


Provided further, that. all. moneys: theretofore paid. by. any such: purchaser. Ole 
account: of the. Jand. ‘so relinquished shall be credited. and applied | in » payment . 


of the charges against the area. retained. 


Par agr raph. (b). of the said order provides — aa ee 


rs “That upon ‘approval. by the project. manager any. such: i perchaner may: pres” ee: 
“7 ‘linquish tothe: United . States his entire. holding, for the, ‘purpose. of transferring oe ee 
» their rights: toa different. area. within said Part. One,. Mesa Division, in,which “oo 
: évent. ‘all moneys ‘theretofore paid by. any such. “purchaser on. account of the oo. 8. Fe 
‘land so relinquished shall be credited and applied. in’ payment of the charges: 
against the new. area, . the same § as if: such: new area. had been. | originally oma ogee Bree 
or by. such. purchaser. aad! pth Pagh hy toad ee i eee 
a " These ‘parseaphis deal: with the teaser of ‘hddite: before patent Re: ee 
hie Pate ‘In order ‘to allow an. exchange of a patented unit andthe = 
a transfer. of moneys paid. thereon to a new unit under a lieu applica ee fae, 
oie tion the departmental order of J uly 31, 1924, ruled as follows: ~~ 
2 “he: reasons: specified as justification for: ‘the. exchange arrangement thitein oc eos: 
prowieed: in respect’ to the unwatered area apply as well to claims which have. 
- passed. to patent as to. those. which. have not. been. completed by. final payment). 
of purchase price and issuance of patent. The present regulations appear tobe 
ue ‘sufficient for: this Purpose, when considered in connection with general. regula- Ce ee 
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. “tons six in * yespect. ‘to! err of: entries: and : exchiinyes, “Of: course, ‘in all ie 
cases where. patent: ‘has. issued, it. is, necessary. to: show: good. title. in the party: | a 8 
ee ES applying’ for, exchange and a proper reconveyance of, title. to the Government. i een 


ee The, case. under. consideration - at. the present. time. involves. two: - _ 
patented: tracts. of. land on. which all of the land and. construction . eS 


| me a charges have. been, paid i in full and title.to the land. passed. out of. the oe: . 
United: States by. patent. The. request. of Bockrath.i is that. the pay re 


Pai ments made on the. land, and. water. right. application. 056405. conveyed: . 


to the. United: States: be ; applied to and. credited. on. said patented ; 
| ~~ land: and water, right: application. O57571 retained... Tt is. apparent, 


that. there. is. nothing. owing the. ‘United. States: on the land and. | 


water right charge on OS7571.. Therefore, such application. of credits. 


could. not be: ‘made and. the. United. States: would: be placed. in: the . a 


7 _ “position. of owing Mr. ‘Bockrath a considerable: sum of money’. due cia 


ona purchase. of a tract: of patented land... ‘This involves.an entirely — a 


| : different situation than that. presented and allowed. by the orders of. Loe 
May 10, 1922, and July 31,1924. In this instance the applicant would. _ 


be entitled to receive from the United States $2,816.48 as purchase, ~ 


sis oe ‘price of the land. and. water right: less any. ‘sum. that. might: be due. 2a fea 
“from. the: grantor. to the United . States. . While. the statements ple aetna 


- the record seem to imply that. this. balance. would. be used in payment. . 
of operation and maintenance. charges on the. retained unit: as ‘such 


iy charges accrue from ‘year to. year, it is ‘evident. that. the transaction. — : 
would involve many possible. difficulties. ‘The. grantor might demand. 
ol” the: money fromthe. United. States in payment of: the purchase: price — 


_ for the land transferred, and so far as the record: now stands a recov- 
ery could be had* against’ the United States for the balance due. 
Oper ation and maintenance charges are. annual obligations. and. Bock- 


rath would not owe the United. States for. operation and maintenance 


a sufficient. amount. to balance the account anti an r elapsed. pered of : 


7 ‘over. ten years. 


There is no: authority 68. law a no’ 6 rigubition’ under’ this uae 


coe - auxiliary. enactments. authorizing the. transfer to the United States — 


: of a patented . tract, of land located ‘within. the limits of. the. Yuma: | ne 


- auxiliary. project: on- condition: that the purchase. price. of. the recon-. - 


i - _ veyed © tract shall. be applied upon the ope eHon and: case ramany = . 
. ~gharge of a-tract of land held by. the. grantor... faa ee See 


~The peers of Mr. Bockrath should be. Tele jected, eae ae oe 7 o 
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LEAVE OF ABSENCE FROM HOMESTEADS. IN. DROUGHT: STRICKEN. 
: _ AREAS—ACT. OF MARCH 2, 1982 ! 


_Instavorions . 


[Circular No. 12601 


| Derarrwnnr OF THE . Iweenron, ee eee 
ca eg ee es ve ie General Lanp Orvice, 
oe ce ee a o.. Washington, D. C. u arch 26, 1992. 


ne, Ruarerens, Dae Srarus Lanp Oricns: 9): Ee Jes . 
| The act: of. March 2, 1982-47. Stat. 59), entitled’ An's act ne ex- One 
pe certain. persons. fron residence upon: homestead: Jands during — ha he, 
“2999, 1980, aay and | 1982, in the — stricken 1 areas,” eae et oe. 


he follows: 


That: any: ihdinicabedd: settler or ecitryman who, during the calendar: year 1929, ee ae ee 


1930, or 1931, found it necessary, or during 1932 ‘should find ‘it: necessary, ‘to: rs 


. leave his” ‘homestead : ‘to, seek: employment. in order to ‘obtain. food. and other 7 

~- necessaries of life for himself, family, or work stock because ‘of serious. drought’ Seok gas 
conditions, causing total or. partial failure of crops, may, upon filing. with the ; i fe 
‘register of the- district. proof of. such. conditions. in the form. of a corroborated b, 


- affidavit, be excused from. residence upon his homestead. during all or. part of 


the calendar years. 1929, 1930, 1931, and 1932, and: ‘said entries shall not be 
open to contest or. protest. pecause. of. ‘such. absences : Provided, That the time. 
Of such. actual. absence: shall. not be. deducted: from: the: actual: residence: ‘required . 
by. law, but an euivalent; erlod: shall be added neg: the statutory, J life of the 


entry. 


“Leaves of etna for: alle or. r part. of thee years. mentioned: a this | 

~ act may be. granted thereunder by: the register of the district land. 

office to: any. homestead settler.or entryman. who has. established. actual. a 
residence. upon: : the: lands. and. who. thereafter found ab. necessary. to. Me ash 

leave his homestead to. seek employment i in order, to obtain. food and: oa 

other necessaries of life for himself,. family, « or: work stock. because - ae 


, total or partial failure of crops: ‘due to serious. drought: conditions; 


: The application ‘for such leave of absence must be sworn to. by the ee 
applicant and*corroborated by'at least one witness in the land district = 
or county within which ‘the lands claimed under the homestead laws 
| are: located. before any "officer. authorized. to administer. oaths. and ~ ee ae 
Ps ae using. a seal. It must describe. the land. claimed and show the. date . are cee 
es when residence was. established thereon. and how the. same was ‘main-_ oy ie 
tained thereafter by giving the dates of the beginning and ending = 
Mo of alll residence periods and ofall. absence. periods. and. the, character ae 
i OF: the. improvements: and‘ cultivation: performed by: the: ‘applicant. 
'- Jt-must set. forth. fully all the: ficts‘on which’ the clainiant:’ baseS hiss 
: Fight te to a leave, eof abaence, the. Purpose. of his request, for leave, , What oe 
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‘ - ‘ite: was: Saiade: 63 raise s crops, giving phe. ates’ Of ihe planting? ana bse se 

othe kind of. crops: planted. and. whether or- not: the amour conditions ie 

o2 caused total or partial failure of crops. | a fo 

6%, a ee ee leave of absence under this act is. granted; ‘it. rome the entry Baste 

a from contest or protest. ona charge at abandonment) unless it be 
oS shown that the leave of absence was. fraudulently obtained. The - 

failure of ¢ an entryman. to apply for such a leave of absence does Hobs" 

- forfeit his right to show in defense of a contest or protest the 

| existence of conditions. which might have been. made the basis for Bie 
such an application. a eae hay | eka 


‘The period during which « a. honidsban dex! is: Shane fom his Bite . 


pursuant te. a. leave: duly: granted. under this. act. eannot. be. -counted ae 
as any. part: of. the actual: residence on thé land. required. by” law but. = 


. an equivalent period may be added to the statutory life of the entry. - 


. This circular should be: posted i ina onse Cu0us Place: and be pats cohen? 


4 to the oe ASB: news. item. ee 
i eee © ©. Moors, ¢ Commissioner. 


| Approved: a 
7 a. OHN cH Epwanps,. 7 
‘Assistant Seoretary. 


"SATUS UNIT oF THE WAPATO TRRIGATION PROJ nO 


“Opinion M arch 30, 1988 aa 


3 3 Ruciananton—Warato ‘Innicarion PRoreer—Yaxrra INDIAN LANDS. 


“Congress has by legislation. determined that the Ww apato irr igation project i in 3 = - e . 
the: State. of Washington’ ‘comprises all: of the lands on. the: Yakima Taian Me ae 7 


“Reservation. ‘ir rigated. by: diversion. waters. fron the ‘Yakima’ River. 


ivan “Ripa Ladinény_Wawano! ‘TRRIGATION | Produict—YAKIMA Inpisy” Lanne Waren ie 


“Rier'rs—DivmestoN—Suursou—-Possession. 7 2 a 5G 
- Seepage and: waste water: remaining: after. a” lawtul Appropriation” oft water a 


: : aoe diverted from a: ‘stream: continues to. belong to. the. original. appropriator SO- ; : ; ; | 
- dong as. le does not abandon it and is able: and. willing. to apply it to. bene “= 


. : . ficial uses, notwithstanding that it had been commingled with other waters 
Je and that his possession was not. af all times actual and continuous. ide Vv. | 
United States (263 UL ‘8. 497). | | : 


Ruciasesrson—Wararo Tnateatr6x * Prosmor_Sarvs “Uni —Yanra “Inprax aah 


“Lanps—W ATER RIGHTS. 


“Tanis cunder the Satus unit. found to bé ‘rrigabie and ‘tor whieh: irrigation re a 
facilities ‘were. provided: ‘by ‘the’ act ‘of - ‘Te anuary 24 1923, and subsequent - ay 
acts, are. to be. considered asa part! of the ‘Wapato irr igation: “project. for. all ie es 
» purposes. in. connection with, distribution Of. waters and construction. costs. 5 ae 





are - dé Manerdd ‘ita in unpublished Solicitor's opinion of ‘May 18, 198%—ted, e ee 
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: “-Rrotmarion—Warato eata kro ena ee Ginn Yas: tema an 


-Lanps—ALLOTMENT—W ATER. RigHTs—ConsTRUCTION. . CHagews—Limn, 


"Forty acres of. each Indian allotment under the Satus unit® are entitled. ee ae 3 % 
“free” water ‘right’ but: ‘are subject. to a lien. for construction, ‘charges in ‘the. faa ert ieee Ae 
game. amount. as. all other lands. on the. project receiving, the same. water ee 


right. 


-REoLaMarton—Wararo. Jearaanios Paodiier Sara. ‘Unt —Yaunea “INpEAN Se ee 


/LANDs—ALLoTMENT— Wares Riaurs—ConstTRucrion CHARGES... eae me 
AL lands. in excess. of forty. acres in each Indian allotment: uiider ‘the ‘deans . 


- unit shall ‘be considered in the- class subject’ to. their pre rata share of the ee as 


construction. charge of the project, including the. cost of the water right. 


ae Roctaxartox—WaPazo IRRIGATION ‘Progect — SATUS: Unir— Yaxrma. INDIAN. Bast? ef 
- _ Lanps—ALLorment Patent WATER, /Riexrs—Consmverion ‘Cuanens— oo 





Lamy, - 


- “The lien’ imposed t by ‘the | — of May: 18, i916, ‘upon. allotted lands “patented in a’ : Pe . a : 
| fee: before: ‘all the’ charges authorized by. the act shall have. been paid, - : a 
_ tends to the lands of the. Satus “unit: / OF the “Wapato ierigation ‘Project eae oe 


Finney, ‘Solicitor: oe a ‘ ie =. Sea _ om theew 
My opinion is fejiiestade upon dation. Sie a tie ‘Conk 
_. missioner of Indian Affairs in his letter: of March 3, 1982. The 

questions are as follows: a 


1. Shall lands. under ‘the: Satus aie found i be irrizable: and. tor. which 
irrigation. facilities were : “provided under. authorization of the. act. ‘of. January 


24. 1923, and subsequent: acts, be considered: as: a: ‘part. of the EDS ‘Proje ect as”. . 


far: as determining. the. ‘per acre cost of construction? | Se Gee at 
2. ‘Shall 40. acres - of: each Indian. allotment under. the Satus. unit, He “entitled 


, - a Class. “ar water. vight and only. be required to pay. its pro rata share a me 


the Wapato. ‘project construction. costs? - oe 
_.3, Shall. all: the. land in excess of 40: acres. in: each allotment ee the Satus 2 
unit be considered. as. having. a. Class: es B? es water, right. and: be: required. to ‘pay hae : 
the pro rata share of storage water. costs of the Wapato. project? pee: 


‘ ~ These. questions might. all be answered. in the affirmative. ‘without. o 
further discussion, but. some, foundation. should be. aid for. the ee 


“ihe conclusion. , 


- ~The legidlative re toate ia 7 the: Valea Tndign: Reservation ad the | ; - a 7 
i “inrigation. of lands: therein: extends over a. period of more than:75 


years,’ commencing” ‘with ‘the treaty. of J une. 9, 1855, made. with the | ee 


alana, Confederated. Tribes, ratified by the. Senate March. 8, 1859, e Mae : 


proclaimed: by. the. President. “April 18,1859 (12. Stat. 951), ‘down: to ee Be a 
the last appropriation act of Congress making appropriation forthe = 
eae Interior. Department... For the purpose. of Teady: ‘reference the. acts = yee 
Or Congress: are listed, ‘and where appropriations. have. been. made: for — a 
oe ‘the Wapato | Droject:t the amount: is set jopposie ¢ the appropriate, 2 act. th or ote 








oe . 
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eo Te nea oe) Account ap. 






eee ae oe eae a ao. . | Propriated | propriated - 
as Date of act Ne ae Reference .. Teimburs-— --porreim+ = 9: 
rere Tee ve Pigs Te able © . bursable = 
> “March 8, 1869-222] Ba be Stat. DO Ee ee i ee eee 7 
: a February. 8), 1887. eee = ee 24 ‘tat 3882... saeco Ssaaiaiaiaicianaiene ss GE ether ty ae 
~ March 3, 1895 eel, 27 Stat. 612, 631_.-..---|.s---_-_ goo ee 2 
June 21, "1906_ See -- __| 84 Stat. 325, 377. == anna -| $15, 000. ‘00 Wiese a dite akg ae 
March. 4, 1907 =. ce _..| 34 Stat. 1015, 1050.0 | 15, 000.00 Jin 0 tl Lk. 
‘April. 30, {908 et 35 Stat.. 70, 96.0.2 +: 1),000. 00 Jane occeet tok 
a arch 3,'1909_—- == =| 35 Stat. 781, .813_-_-.---_| 15,000.00 |.-..-.-____- 
April 4.191022 <_{} 36 Stat. 269, 286.-.-__--| 265, 000. 00 |__-..-__-__- 
March 3,.1911__-_-----|:36 Stat, 1058, 1075.-_---| 15,000.00. |__..----._:— 
‘August 24, 1912.12" ] 37 Stat. 518, 588_.---_--]. 15, 000. 00 |2-2 2-2 2L2 EL 
June 30, 1913_:--2-=- "| 38 Stat: 77, 100.._-..--| 15, 000. 00 [:_---_-.-_-- 
“August. L -1914___.__._-_|: 388 Stat. 582, 604._-__=__| 15,.000. 00. “$100, 000. 00 
March 4, 1915___.____-| 38 Stat, 1228.-___._____| 15,000.00] 100, 000.00 
. “May 18, 1916_.--___"=] 39 Stat, 123, 153__--___-| 215, 000. 00.| 100, 000. 00 
> March: 2, 1917-2 __-__-].39 Stat. 969, 989___.____]| 215, 000. 00 100, 000. 00 
May 25,°1918_-.-2-._--| 40 Stat. 561,'587_2-_-__-| 515, 000. 00'| 100, 000. 00 
- . June 30, 1919.2. ___- 41 Stat. 3, 27_____-.___-|. 515, 000. 00 100, 000. 00 
- February 14, 1920___-__] 41 Stat. 408, 431__-_____| 250, 000..00-] ” 35,000. 00 
March 3, oT enamine 41 Stat. 1225, 1246___---| 250, 000. 00 |__.-- 02 2-- 
May 24,1922. __ ilo ) 42 Stat. 552, 578___--_-_] 250; 000. 00 |. 22. ___- 
May 25, 1922-.----- =| 42. Stat. $95.52. 020-2207 ee De ue Tne ne 
January 24, 1923_...-._} 42 Stat. 1174, 1200-.----|'190, 000.00 | 11, 000. 00 
June 5, 1924. Ph Dia Pact | eck: 43° Stat. 390, 403__.._-- 2) “10, 000. 00} = =+11,:000: 00 
March. 3,. 1925_- anaes, oe 43 Stat. 1141, 1154... |, 10, 000. 00.).. 11, 000. 00 
May 10, 1926..._.-_ _7 | 44 Stat.'453, 467._-__---| 6,000.00] 11, 000..00 
January 12, 1987 44 Stat. 934, 946______-_] 185,:000.'00.| 11,000. 00 
_. March 7, : 1998 | 45.Stat.:200; 214.__.-___| 185; 000.00: Jo 2-222 Le 
March 4, 1929_--______| 45 Stat. 1562, 1576. ---.-| “1,000.00 |" 11, 000. 00 
May 14, 1930_-_.__ .-..| 46 Stat. 279, "992 eres --|. 91,000. 00 | .11,.000. 00 
Februsry 14, eae 46 Stat. 1115, Pees 361, eres — LT, 000. 00 


The limits of the Yams Thidiaa’ ‘Reservation 3 in n’ Washington are 
set forth i in Article aan of the treaty made with: the Yakima N ation | 
: of Indians on Bi une 9, 18565, supra. “The description i is as ‘follows: 


~ Commencing. on, the: ‘Yakama ‘River, ‘at. the: mouth, of the. “Attahnam ‘River; 


thence ‘westerly ‘along. said Attali-nam ‘River. ‘to’ the “forks; thence. along. ‘the “eee 


southern tributary to. the Cascade Mountains ‘thence southerly along’ the: main 


Ay ridge of: said ‘mountains; ; passing: ‘south: and: east: of - ‘Mount Adams; ' to: the: spur ot aes os 


| “whence flows. the. waters. of, the ‘Klickatat, and. Pisco. Rivers ; thence. down. Said — 


- spur to. the divide between. the waters of said rivers ;: - thence. along said divide ee , 
to the divide separating the waters of the Satass. River from thosé flowing into 


7 the’ Columbia ‘River ; thence ‘along said divide to. the main Yakama, eight: thilés © oe 


ae below ‘the mouth of the Satass River; and: thence: ot ‘the Yakania River ‘to’ the a 7 


ies place of beginning. > Mat eae ee 


ie Oni the: Token 1 Taidiah, Reserva iin’ theis are thee aeparatt: stived 


; sions: of water for the irrigation’ ‘of three: widely’ separated areas: 
_ first, the‘ area: irrigated ‘by. diversions: from Ahtanum’ Creek; ‘sécond; ot 


the area. irrigated. near Fort Simcoe by, diversions from. Toppenish 
ae Creek, and third: the area lying west of the Yakima River and ag 
ae gated. by diversions from that stream. oo questions. submitted for. cae 
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. answer and: this < opinion deal only: with the area: siprigated’ i ‘dives? oo 


: ©. sion from. ‘the: ‘Yakima. River: According to. ‘the ‘latest available — a, 


ae : : reports it. appears” ‘that’ the: Wapato” ‘project. comprises a ‘total area. alee a 
| oF 158, ,680- acres of which. 124. 442 are classed. as. irrigable. . oe 
| “Allotment of lands. on. the. redervation. began in the. early. 90's under a 


; the general: allotment act of ebreiary:8 85: PIBSt nae Stat. ts BB), feared = 


one ~ F of. which. statute provides i ela 


“That, in cases. “where the use ‘of. water. for irrigation 4 is. necessary tos Sender to pee 


Pa the lands within. ay. Indian. reservation. available. for. agricultural. purposes, . sae 
wait the. Secretary. of. the Interior be, and he is. hereby, authorized. to. prescribe. such... aes ee 
a rules and: regulations. as. he: may deem “necessary - tO: -secure: a. just, and.equal’: 0 0 


"4 distribution, thereof. among. the Indians. residing. upon: any, such reservation; : co 
i and no ‘other. appropriation or, grant. of. water by any. wiparian. proprietor. Shalh. 9 2.) 


be. authorized | or. ‘permitted. to. the: damage. of, any. other . riparian. proprietor. - nares 


‘The: allotments ‘were made: in '20- acre. tr acts: to each Indian in the fe - “ 
area now comprising the. ‘Wapato. project.” After: the ‘enactment’ of - 


the reclamation act, June. 17, 1902. (82. Stat. -B88),. the development: 
of irrigation. on the: opposite: sideiof the Yakima River: from: the 
Indian reservation. became important. to the reservation: ‘interests. | 
The regular flow of’the Yakima River naturally reduced’ to a ‘very 
small rolume during August of each ‘year, thus. limiting the crops. 
that: could be: irrigated’ ‘successfully | in ‘this ‘arid ‘region. © - Asan 
incident: to the work by the: Reclamation Service before construction 
was begun under the act referred. to, ‘a settlement: of ‘the existing. 
water rights:on the 
tion the Secretary ofthe Interior decided’ that the: laiids on the 





Y rakkima: River™ was. required, andj in‘ this ‘Opera-_ 


Indian ‘Reservation: were entitled ‘to 147: cubic: feet’ per: second of the — | 
low-water flow of the stream, and: that’ the’ remain” water’ was ae 

| intended for. ‘use on'lands of the white settlevs:: 0 are 

-. The act of December 21, 1904. (83. Stat. 595), jnithbrived: ‘hie isl <3 aoe 

re end disposition ofthe: stitplus: or tnallotted lands’ ‘of the ‘Yakima — aks 
Indian’ Reservation in the ‘State. of ‘Washington. “This: ‘act. ‘settled. ee 

a. dispute ‘with’ the: Indians’ ‘relative to the ‘western: boiihdary: com ‘the. oe 


ee _fegertation and provided; ‘by sections 4 and Bi of the'act, ‘as’ ‘follows: he 


* Sic. ae “That the proceeds: arising fom ‘the sale and ‘disposition. of: the lands a - 


z S | aforesaid; ‘including: the sums: paid for whineral lands; ‘exclusive’ of. the: ‘customary : ; . ee 
me fees. and: -conimissions; ‘shall, after: idedutitiig the: ‘expenses’ ‘incurred from. aoe ee 


2 having tribal rights ¢ on. “the. ‘Yakima “Reservation, ‘and- “shail: os expended. He eee 

_. their benefit: ‘under ‘the’ direction ‘of the Secretary ‘of the. Interior in the econ: 

_ struction;: - completion, “and. ‘maintenance ’ of ‘irrigation’ “ditches,” ‘purchase Di i 
_ wagons, horses, farm. implements, materials for houses, ‘aiid éther'hecessary’and = = 
- useful. articles, as. may be: deemed’. bést; to: | promote . their: welfare: and: ‘aid: them o eee f = 
i the adoption: of: civilized. pursuits. and. in. Amproying, and. building homes for pees 
- themselves on their, allotments : Provided, That ¢ a Portion. of. the: Breeds, may ues 


~18607—32—vor.. Ba 40 
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7 be paid, to ‘the Indians. in -eash per. capita, ehare! and: shave alike, if in ate, : oe. 
opinion of the Secretary. of. the Interior such payments . -will further tend:-to — 


7 improve . the condition .. and. advance. the. Progress | of said Indians, but not ss . a : 


“a otherwise. 


: See. 5.. That thé: Secreeny of the Interior is 5 hereby author ied in’ the \ cases one 


of: entrymen and: purchasers of lands now irrigated: or that. may be hereafter ns es 
irrigated from systems constructed .for the benefit -of the Indians, to require = 
such annual proportionate payments to. be: made as may: be just - and equitable spe 


for the maintenance of. Said systems: Provided, That in. appraising | the value " 
_ of irrigable lands, such sum per acre as the Secretary of the Interior may deem _ 


7 _ proper,’ ‘to. be: determined. as nearly as may be by the total cost: of the. irrigation ie - | 
system: or. systems, ‘shall be added as the proportionate share of ‘the cost of : 


bere placing. water on, said: lands, and. when the entryman or. purchaser shall. have - ee 


. paid in: full the appraised value of the land, including: the cost of ‘providing © 
water: therefor, the Secretary of the Interior. shall give to him: ‘such. evidence 


| - of title in writing to a ‘perpetual water right as may ‘be. deemed suitable : Pro- ae: 


7 vided, That the Secretary of. the Interior shall have ‘power to. determine and - , 
. ‘direct. when the management and operation. of such irrigation. works shall ? 
“i ‘pass ‘to: the ‘owners. of the. lands irrigated ‘thereby, to. be. maintained wat their 


: expense, ' under ‘such: ‘forms of or ganization and. under. such. rules and regula- 


_ tions-as may be acceptable to him: Provided also, That. the title te and the 

| management, and operation of the reservoirs, and the ‘works necessary for their 

: protection. and. operation, shall remain in the Government, ‘until otherwise Pro- 
vided by Congress. | LG 15 : . 


This. act is ‘the’ one opening the: pomervaton to- Fouectend settle- 


. ment. and. made. available for. construction of inrigation. a tribal 


: funds accumulated by. the. sale of Jand. ae | 
~The act of March 6, 1906 (34. Stat, 53), provided for ae digpoci 
| tion of surplus. and allotted lands on. the reservation and authorized — 
the sale by allottees of. all. of. their. allotments in excess: of 20 acres 
upon the approval. of. the Secretary of the. Interior... The provisions 
of this act were not. carried. out . anes were, > repealed by: apc 
in. subsequent. legislation; ce 7 

- The act. of. ‘April. 4; 1910. (36 Stat. 5 269, 5, 986), provided. for. the ex-. 
4 tension. of the: irrigation system, on lands allotted to Yakima Indians | 
.- in: Washington, the sum of $15,000, and for. construction of. drainage 7 


- system, $250, 000, Tt provided. that: the: amount; appropriated - and a it 


all. moneys: heretofore or hereafter to be appropriated. for these pur-- es 
poses shall-be repaid into, the ‘Treasury of the United States in ac- 
cordance with: the. provisions of the act of December 21,1904. This. se ke 
ae legislation: definitely. determined: that the appropriations for the con: 
es atenetion: of irrigation works should. be reimbursable. While it de- 


soe termined that: the. reimbursement should. be made i in accordance with ie 


a the: act of 1904, Congress later. changed the eae for securing reim- : a 


ie bursement of, the expenditures; 


The’ act. of: March: 3,°19115 (36° ‘Stait: 1058; 407 5) apptopriites ; 


a oS, 000: for extension’ ‘pnd mhaintenance of the’ ‘irrigation. system of © 
7 ee dea allotted to Yakima Thdians | in ‘Washington, Brovided, that ee ete 
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. a. ‘amotnt aaa ippropeinted: aa ah. moneys heretofore: or heréatten he gee 


| to be appropriated, for this project: shall be repaid into. the Treas-_ . —- Bc 
ury of the United: States i In accordance with, the on of the act ee 


| of March first, 1907.” 


The act of March ty 1907 (34; Stat. 1015, 1050), tied in Fike Sree: ae 


= “ing quotation, refers back: to the act: of December 21, 1904, as gov- ee 


erning the’ method of. reimbursement’ of the: expended funds for eee 
- irrigation. | i eee 
.. The act. of fem: 94, 1919 ‘Gt Stat. 518, 538), patho we ts Haar 
a Secretary of the. Interior to. investigate conditions on: the. Yakima ces 
Indian Reservation 3 in: the State of Washington 1 to determine the most: ee . 
practicable and ‘feasible plan for providing water for lands. thatmay 


ae be irrigated and to cause. surveys, and estimates to be made, and to- ee 


oa report. such facts and: reasons. in support: of the construction. of the: Ge ee 
project. This act also. appropriates $350,000 for survey, classifica- Be 
oo). tion, and’ appraisement of lands. allotted 3 in evo under the gen eco 
nc, ¢ eral allotment act. of 1887... a Lee, 
The act of June 30, 1913. (38: Stat, 4, 100), appropriated: $15 000 Bee ie 
rt fon extension and maintenance ofthe irrigation system of lands al- 
~~ lotted to Indians in Washington, reimbursable as provided in the act 
of March 1, 1907 (84 Stat. 1015, 1050). ‘This act also provided. for (9-3 
ogy Concessions investigation. as the water rights | onthe. Yakima. eS ee 


... Indian. reservation, and. in’ “accordance. ‘with such. legislation, twos. 


Members from the Senate. and two from the House of ‘Representa- ce = = . 
tives were ‘appointed and made a report. to Congress oD. December). 


cn | | | 20, 1913 (Senate Doc. No. 3387, 63d: Cong. , 2d: Sess.) . This oe 
oe contained. certain. recommendations which. hed an important bearing = 
sce upon: the water. rights on: the: Indian. reservation, andthe subsequent: 


- legislation: resulted in. making two. classes of water rights, for thes eS 
; irtigable lands in. the Wapato “project... The applicable Portion, a oo a 3 


. the. recommendations | in the, report. to Congress. are as follows: 


dk ‘That’ ‘the allowance by the former: Secretary. ‘of the Interior, Mr. Hitcheosk, oe 


ae oe of. 147: second- feet: of ‘water of the low-water. ‘flow ‘of’ the: ‘Yakima © River, for - cae 


| the: use. and’ benefit: of the: ‘irrigable lands-of the Yakima’ Indian Reservation : a 
| WAS, when made, and now- is = inadequate inequitable; and unfair t to y gald Indian. Pa Santee 


reservation. 


~2. From: a conalderatioris of. the swhole: subsect; we believe thaé: vested’ ce oe. 


Eat have accrued. ‘to. water. users: other than: those’ on: said: veservation, and. that’ thes ie we 
ee low-water: flow. of. the Yakima River: is’ insufficient: to. supply’ their’ ‘needs. and: oe Pe 
_», the requirements: of: said reservation.’ “We therefore believe: that the ‘United Ege 

| ‘States: should. provide. for the. use. and benefit’ of ‘the irrigable’ portion’ “of: ‘said 20 mes 
i ‘reservation, free from - storage. ‘cost. and storage. maintenatice | cost, -suffidient ee, 


: water: ‘to. equal. the. amount. to. which said reservation was. equitably fre 
ou a when the finding of Secretary Hitchcock was” “made. ee ee 
While it is difficult to: determine: ‘what’ this amount ‘should ibe: we are. con: ee eg 


oS : S 7 vinced that it should not: be less: than one-half of the natural flow. ‘of the. Yakima a | ey 


7: Jand on said reservation, 
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tae River, ‘and should: be sufficient to irrigate one-half of each allotment of irrigable . 


Ho i a ae e - a ae MD ae ee 


18 As: to the portion of the irrigable. allotments. in excess of the’: area. to. be 


on ; furnished water free, the - allottees may be permitted, but ‘should “not ‘be re-. 7 
2% quired, to: sell the same or. any: Portion : thereof’ under such: terms and condi- 
- tions as the: ‘Secretary. of the Interior may. prescribe. The cost of furnishing 


~ water. for’ such ag.are not to. be furnished. water. Tree alk ‘be: apportioned. 


dag equitably according to benefits. 


4 As to all allottees on the said Yakima: Indian Reservation, the “puttabic 


| ‘proportionate cost, both as: to storage ‘water in addition to such | amount ‘as 3 
| shall be furnished free, and as to the. cost. of maintenance ‘and. distribution’ of’ 


. all, water: furnished for ‘said irrigable lands’ on said: reservation . shall. be” 


a charged to. the allottees. respectively,’ and payable. from. their ‘proportionate; 3 in- 2) 


| — oe shares of tribal funds when distributed. | - a alae 
fat Bee By the act of August i‘. 1914, (38 Stat. 582, 604), eee was: a attiok: 2 _ 
- dned: an appropriation of $635, 000.. The conditions’ under which ‘the 5 
‘ ~ appropriation, was made are. quoted from the. statute as follows: 


“It appearing by the report of: the Joint Congressional Commission; created. 


.. under section | twenty-three ‘of. the. Indian Appropriation Act, approved. June: 


"thirtieth, nineteen. hundred. and- thirteen (Senate Document Numbered ‘Three 
| hundred. and thirty- seven, Sixty- third, Congress, second session), that the. In- 
dians of. the Yakima’ Reservation | in. ‘the ‘State of Washington, have been’. 
unjustly’ deprived of the. portion: of the natural flow of. ‘the Yakima ‘River to 


. . which: they. are equitably entitled for the purposes Of ‘irrigation, Tiaving only 


been allowed one hundred: and ‘forty-seven: cubic. feet per. second; ‘the: Secretary 


of the. Interior is hereby authorized and directed ‘to furnish..at the northern 


‘ boundary of said Yakima Indian. Reservation, in: perpetuity, enough water, in 
addition’ to. the one. hundred and forty- -seven. cubic feet per ‘second heretofore eh 
| allotted to said Indians, so that’ there’ shall be, during the low-water irrigation 
‘SeASOD;. ati least‘ seven hundred and twenty: cubic feet’ ‘per “second of water. avail: 
7 able, when: needed. for i irrigation, this quantity. ‘being - -considered:: as equivalent 
. to and-in. satisfaction of the. rights: of. the. Indians in. the: low-water ; flow. of 
Yakima River. and adequate for the irrigation of: forty. acres:on each Indian. 
allotment ; thé apportionment of this: ‘water to he made. under the direction of 
_. the Secretary of:the- Interior, and. there is hereby: authorized to be appropriated _ 
the, sum .of. $635, 000. to pay for. said: water. to. be. covered into: the: reclamation - | 


Ma 2. - fund; the. amount: to. be appropriated. annually in. installments: upon: estimates: 
e certified. to: Congress. by the Secretary. of: the. Treasury. ‘One: ‘hundred: thousand | 
dollars. is. hereby appropriated. to. pay. the. first installment. “of: the:. amount. 14 


herein authorized to be expended, and the Secretary. of the Interior is. hereby — 


_ directed, to. prepare. and.submit to. ‘Congress. the most feasible and: economical | x . a 


. plan. for the distribution. of said. water. upon. the: lands-of: said Yakima: Reserva: =. - = 

See tion,, in. connection. with the present. system. and with: a; view to. reimbursing the...’ i ~ 
- Government for. any sum it-may have’ expended ¢ or. my expend. for; pcomnler a. 

- irrigation, system for. said reservation. » eae pao a 


«The: act of May 18; 1916" (39, Sbat. 193; ; 158), provides « an appre - ee, 


pion allotted to the Yakiinn Rinne ‘and. provides Vat money : Te. eo = . 
ceived: under, agreements | for’ ‘temporary. water | uy may: ‘be Pe i oes 
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oo ee ihe dinsclon of és: Secretary: bE the Talanor for ; ee 
-. -maintenanee and: improvement: of the: irrigation system 0 on said. lands: ee 
Pa further: provides (p. 154)— rts Pe Be ae eae ee. 


ae For. construction. of: ‘a dam ‘across’ ihe Yakima ‘River: Bor” ‘the iversion- ‘and Gh es 
< - utilization of water provided for. forty acres. of each Indian’ allotment on the) 
Yakima Reservation, Washington, and such other water supply.- as.may.be  ... 
ei available or obtainable for the irrigation of. a total of one hundred. and. twenty, 
. thousand. acres of allotted. Indian land. on. said reservation, and, for: beginning. ae or ae, 
"> the enlargement and: extension. of. the distribution and drainage. ‘system on. said, ee 
reservation, $200,000, to be immediately. available and to remain available. until) 0s Sy 
ae “expended : ‘Provided, ‘That. the cost of. the entire. diversion works and distribu: ; Poe 
_. tion and, drainage. system. ‘shall. be | reimbursed. to. the United’ States by: thes @ 0s, 
owners of the lands’ irrigable thereunder in not to exceed twenty annual: pay- ss 
ments, and the Secretary of. the. Interior may fix -operation and maintenance: a ats 
charges, which shall be paid as he may direct. : my ge os och ee es 
“In the apportionment. of. charges against Indians; due allowance shall be made ae 
for. such amounts as may have been, ‘repaid the. United. States on, account. i nee 
~ reimbursable. appropriations. heretofore. made for this project, and for the. con: ag 
-struction. of the. irrigation. system, prior ‘to: the passage. of the Act of December: ee 
_ twenty-first, nineteen hundred. and. four . (Thirty-third, ‘Statutes at Large, page 
7 » five. hundred. and ninety- five), as, therein provided. “All charges’ against Indian. | 
. allottees. herein ‘authorized. unless: otherwise paid, may be paid: from individual | i 


shares:in: the tribal fund when. the. same is available for distribution,. and, if any_ 
allottee shall. receive patent. in. fee to his allotment before. the amount, SO charged. 


- against. him has, been. paid. to. the. ‘United States,. then. ‘such. ‘amount. remaining. 
cs unpaid. shall, be. and become. a lien. upon: his allotment, and: the: fact’ of such lien: - 


shall be recited. in. such patent. and may be. enforced by. the Secretary: of. the... 
Interior by foreclosure. as. a: mortgage, and should any. Indian. sell any part. of. 


his allotment. with. the. approval of the. ‘Secretary. of the. ‘Interior, the amount of: ; 
- any unpaid, charges, against. the land. ‘Sold- shall. be and ‘become a. first lien. oe 
‘thereon. and, may be. enforced by. Secretary of. ‘the Interior by: foreclosure. as: a. es 
| mortgage; and. delivery. of water, to: such land. may be. refused. within the discre- F a 
tion: of. the. Seer etary: of. the Interior until all dues. are. paid: Provided. further, ve | 
a That no right: to water or. to the use of any. ‘irrigation: ditch . or other. structure — ma e 
on ‘said: reservation- shall vest or. be allowed until the owner ‘of. the land: torbe® 
oes irrigated as: herein: provided shall comply. with. such. rules and. regulations. as. the. ae a Se 
- Secretary - of. the. Interior: may: -prescribe, and he is. hereby authorized to-pre, 
- seribe. ‘such. rules: and regulations ag he may determine’ proper » for making eHeCe. bse" 
tive the. foregoing provisions, and AO. require. of owners. of lands. in: “fee such aoe 
: ‘security: for the: reimbur sement herein. required as he may. ‘determine’ necessary, : : ee 7 
ca and to refuse’ delivery of water to any: tract of land ‘until: the: owners: thereof Toe 
oe have complied. therewith. | a ee gees eee eee a oe ee ee ke 
ee ‘The act: of ‘March 2; ‘1917 (es. Stat, 969, 9, 089); piovides: ee een 
a tions for continuation. ‘of construction. oad for the fourth installment == 
es the: payment: of* $635, 000° for. water. supply. for. irrigation: Of 40. a 
oe "acres. of each: Indian. allotment: on the. Yakima. Indian. Reservation’ ee 
a irrigation system i in the State of: Washington, and appropriates other — ee 
- money, “ for” ‘continuing construction and. enlargement of the irri; 
gation and. drainage system to make possible | the. utilization, of the. ese 
fe Gh. ‘water supply provided f es 40 acres of each. Indian allotment « on. ‘the: | os, 
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— vee Tndiaa Reservation; “Washington”. “This wendy in: the - 


Pedy legislation was repeated in. subsequent, enactments, but up to this time | - ~ 
_ Congress had not named the project: which obtained its water. r supply ee: 
4 by, diversion from the Yakima River. © i 


The act of May 25, 1918 (40 Stat. 561, 588), ‘provides— ara 


“Ror: ‘the fifth installment to ‘payment of $635, 000 ‘for. water. supply ‘or ‘irtiga- - os oe 


_. tien of forty acres ‘of: each Indian allotment on: the ‘Yakima ‘Indian Reservation — 


: ., itrigation’ system in the State of Washington, provided. by the Act: of August . 


oo first; nineteen: hundred and. fourteen ’ (Thirty-eighth ‘Statutes. at Large, | page 
_ six hundred and four), $100, 000. to -be covered’ inte the reclamation” fonds 2. 
| Provided, That the land for which’ the aforesaid. water supply was Leone ee 
=. Shall be understood to be included within the Wapato ir tigation project. | 


For’ continuing construction. ‘and. enlargement of. the Wapato. irrigation ‘ana . | 


aA f drainage system, to make possible the utilization of the water supply provided . 
by the Act of August first, nineteen hundred and fourteen (Thirty-eighth Stat. 
utes at Large, page six hundred and four), for forty acres of each Indian. ss 
: allotment under the ‘Wapato irrigation project on the. Yakima Indian Reserva-° 
: tion, Washington, and such. other water ‘supply. as may. ‘be available or ‘obtain- a 
| “able forthe irrigation of a total of one hundred. and twenty thousand: acres: of. we Ss 


- allotted. Indian. Jands on ‘said reservation; $500, 000 to be immediately avail- ae . 


able, and to remain’ available until expended : Provided, That the entire cost of — 


ees fs said irrigation and drainage ‘system shall. be reimbursed to. the United: States : oa - 
7 under the conditions and terms of the Act of May eighteenth, nineteen hundred 


and ‘sixteen: Provided: further, That out. of the. sum. herein appropriated the” - Sree 


aaa . Secretary of’ the Interior is hereby authorized to pay to Violetta Stone ‘and : = Jone. 
A OWA DS ‘Stone, husband’ and wife, the sum of $629.48 for. lands purchased . of a Oa 
them for use ‘in connection with. the ‘constriction of. the. diversion dam across. elas ta 


the Yakima River, as provided for in ‘the Act Of “May eighteenth, ‘nineteen’: 


i. hundred ‘and ‘sixteen (Thirty-ninth Statutes. at Large, page one hundred and: ns : | 
ue fifty-four), and the sum herein: appropriated shall be available for the purchase a 


a of such other. lands as’ may ‘pe. required i in connection with. the construction oF ee Tes 
ea the aforesaid irrigation project. | Nene es Pode See Ga a. 3 Y cr | 
: This. act. is the, first one in whieh ect gave a name te othe pee 
ts project. ‘Tt referred to the: irrigation. of 40 acres of land in each . ee 
a _ Indian allotment on the Yakima Indian Reservation. irrigation sys- 7 
tem: in the State: of. Washington. At the time this act was ‘passed’ 
there was no Satus unit of the Wapato project. deyeloped by the 
. use-of: water diverted. from the Yakima. River, and no appropriation Poe 
m of Congress had been made for. such unit. Lae 
_ _. The act of June 30, 1919. Aa aa 38, 2), provides among other Big ies 
oe ‘things, as follows: i : shay 


Bor - the: ‘sixth’ ‘installment: in “payment: a $635; 000° “for: ‘water: ‘supply: dio se 


ha - irrigation of:forty acrés of each: ‘Indian.-allotment ‘on: the: Yakima Indian ‘Reser-: | 3 S 
~-yation irrigation. system in the State of ‘Washington, provided. by. the’ Act: of | er 


August 1,. 1914 (Thirty- -eighth - Statutes at. Large, page 604), $100,000° to be. 


- covered into. ‘the reclamation. fund: Provided, “That the land for which the @ 


aforesaid’ water supply was. pure ‘chased shall be under stood to be included within = 
eo ace the’ ‘Wapato irrigation project. ee oe , eed 
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7 | For. eontinning’ construction. and _epiargement: of the. Wapato irrigation: nae fe en Ce 
ee drainage system, to make. possible. the utilization of the. water supply. provided. oe 2 st 
by the. Act of. August po 1914, (Thirty- eighth Statutes: at Large, page 604), TOK, ee 
forty ‘acres: of each Indian allotment under the Wapato. irrigation’ project. ‘on ee 

the Yakima Indian Reservation, Washington, and such’ other ‘water: supply as. ee es 

- may be available or obtainable for the irrigation of a total of one hundred and == 

- twenty. thousand acres: of allotted. Indian lands. on said. reservation, $500, 000; nr ea 
Provided, That the. entire cost of .said | irrigation and drainage. system shall be 
reimbursed to the United. States. under the colditions and terms of: the Act: Ol ef 
- May 18, 1916: “Provided. further, ‘That. the funds hereby appropriated. shall Dene ae ees 
available for the reimbursement of Indian and white landowners for. improve- nt aS 

_-: ‘ments and crops - destroyed: by: the: Government in’ ‘connection with” the Boies ew. ated 
eek str uction of irrigation: canals and drains of this project: ; 


ae The. act. of February 14, 1920 (a8 Stat. 408, #81), provides among, ee oe 
= _ | other things, for the following: | .. 


ae, For the seventh and last installment’ in i payinenit-c of $635, 000 for water = Supply: ae “ ts eee 
_ for irrigation of forty acres of each Indian allotment on the Yakima Indian = =. 
cate es Reservation: irrigation: system iu the. State: of Washington; provided: by” ‘the oe — = 2 
Po ‘Act of August: is 1914 (Thirty- -eighth Statutes at: Lar ree, page OE); $85, 000, ta, Sea ite are 
a be covered into the reclamation fund. te ee 
a | For continuing ‘construction: and. ‘enlargement of. the. 2 Wapate irtigation: dirid ae pe 
tak ie drainage system, to make possible. the utilization of the water. supply provided St as 
. py the Act of. August 1, 1914 (Thirty-eighth Statutes at Large, page 604), 9° 
for forty acres of. each. Indian allotment under the Wapato irrigation. project - ea : 
on the Yakima Indian. Reservation, Washington, and: such other water:supply.ag:) 
~ may. be available. or obtainable. for: ‘the irrigation of. a. total: of. one hundred and ee rile he 
twenty thousand acres of allotted Indian, lands on said reservation, $250,000: 
ie Provided, That. the entire cost.of said irrigation. and drainage system: ‘shall bes” 


r reimbursed: to the United | States. under: ‘the conditions and terms of. | the Act of akg 


= May 18, 1916. 


- This act’ again spe % th: irrigation of 40 acres. on a Eadtn fot ee 

<< “allotment under the Wapato Droject.. “This amounts to oa statutory re. 
bia naming of the irrigation. projecti. ces ee ae 

- The act.of March 8, 1921 (41 Stat. 1995, 1048), appropriates ioney ea 
_ for continuing onctauction and enlargement ofthe Wapato irriga-. ee 
ton. and drainage ‘system’ to make. possible | the: utilization ‘ot ‘the. Pe 

tte water supply provided by the act of August 11,1914 (38. Stat. 604), oor ae 
for 40. acres. of each Indian allotment. ‘under. thé: Wapato inrigation a ee 
ae project onthe Yakima Indian. Reservation, Washington. oe a 

_ > The act of May 24) 1992 (42° Stat. 552, 578), appropriates “aibney oo eS 

- for continuing the construction and enlargement of the Wapato = 
: iganon and. drainage system, : using. practically. the same bons, ae 


aS. contained in the’ act, of February 14, 1920, ‘supra. . 


nee ~The act of May. OB 1922. (42, Stat. 595), ‘Hales appropriation oh oie 

i eee for. “project: ‘construction’ but. reduces the. annual ‘per-acre. - - 

payments to be made by: ‘landowners’ other than Indians. under. the? ey 

te irrigation: system to the ‘sum of a 50. A previous. act had required — ee 
hea a pee? of a 00 per. acre. peta, a re aS IPE 


te, 3 in the. following language (. 404): 
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By theact of June's; 1994 (43 Stat.’ 390; 403), thers is di ape : 
rs peatios for continuing the. constriction, ‘ind enlagemnet, of the 


oe 


For construction’ of ‘that. part of the Satus Unit of the Wapato ‘profect that; } 


- can be irrigated by. gravity from the drainage ‘water trom the Wapato project, aay 


| ; and’ for” operation’ and’ maintenance of the’ system, ‘Yakima’ ‘Reservation, Wash- ; 


ar ington; $50, 000, tobe reimbur sed uiider such rules and regulations as, s the Secre- = a 


oe + tary of the Interior may ‘preser ‘ibe. " [Italics supplied.] Be 
“This j is the first. reference to. the Satus unit and ihe ‘frst ie 7 an 


-. tion made for the construction of such unit. --It refers to: the unit. as - 
a. part of the Wapato project. It. also. » Provides . for a | method L208: et 


foe _ reimbursement of the appropriation. . . dee 
The act of March 3,.1925. (48 Stat. 1141, 1154), appropriates’ money a a 


. for continuing , the construction. ‘and enlargement. of the. Wapato 
7 irrigation: ‘and drainage- system. of. the. Wapato. irrigation | project 
and. appropriates not 000: for opera and. maintenance of the: Satus 
unit. | i 
“The “age of: May 10, 1996 (4 Stat. ‘453, 467 ), appropriates’ money 
for operation and maintenance of the Wapato irrigation. and. drain- ~ 
age system: and $4,000 for - operation) and maintenance oe the Satus. 


| : unit of the. Wapato pr eject. : | 
The act of J: anuary 12, 1997 (44 Stat. 984, , 946), iitatees appropria- i: 
tion for continuing the construction, operation, and maintenance of 


the. ‘Wapato irrigation and drainage system. and. appropriates $3, 000 
for operation — and maintenance of the Satus: unit ad the Dae 7 
i project. | i 


—.. The act of March 1, 1928. (45. Stat, 200, 214), appeal money - = 
for continuing the constriction: of the Wapato irrigation and drain- ae 


| age ‘system - and. also. for. operation. and maintenance of: the Satus : 


7 — unbt of the Wapato project that .can be irrigated by gravity from the | | : ‘ | 
- drainage water. from the Wapato . proj ject, Yakima Reservation, mee 


eS Washington, to be. reimbursed under such rules: and regulations ae a 


: oP the Secretary of the Interior. may ‘prescribe. | oo ee 
The last three acts of Congress referred. to hae ee ‘pearly, a 


i . dentical language i in referring 1 to. the Satus unit and to the method F a | 


| of reimbursement of funds. Me ets ee 
er ' The. act of March 4, 1929. (as Stat. 1562, 1876), “appropriates oer 
. money for operation. and maintenance of. the Satus. unit. of the. — 


Coe. Wapato project that can be irrigated by gravity. from. the drainage : = 


ae water from the Wapato project, ‘Yakima, Reservation. « ~ Pe 

The act. of May. 14, 1980 (46 Stat. 279, 292), provides tor. appro- oe: 

Sree ioe for the Satuis unit. oF He the W rapa, Project ' in the > follewing, +: oe 
yey Mangmages: | ee ee ae 
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For operation and maintenance of the Satus. unit of the Wapato 1 project: ttiat So eee 


“as Yakima ‘Reservation, “Washington, $1, 000; ‘for. construction: ‘of. ‘pumping ‘plant Se 
and canals for the irrigation ‘of. higher lands in subdivision. 2 of. the. Satus unit; 00 oS 
$90,000; in all, $91,000, to bé reimbursed under such rules and regulations is Eee 08 
fees Secretary of the Interior: may ‘prescribe. _ eat SEN = 


ao ‘This is a further designation: ofa part, of the: Wapato Projet a 

ve namely, subdivision 2 of the Satus unit, which i isa pumping AMMGe 6 e 22, * he 
aoe oh. act of Febuary 14, 1931. ag Stat. 1115, ED): salar as a ape 
ae follows: a 


For coanine construction of the: Wapato irrigation and drainage system, : F 


ths for the utilization: of the water supply provided: by. the- Act: of August. 1, 1914 UG. chat 
ae (38 Stat., p. 604), $360,000, reimbursable as provided by said Act, 9-0 

For reimbursement to the reclamation. fund the proportionate. expense: of ee 

operation and maintenance of ‘the. reservoirs for. furnishing stored water to the: i. ° 

- Jands in: ‘Yakima Indian: Reservation, . Washington, in accordance with. the. pro- a 


visions of. section 22: of the Act. of. August. 1, 1914. (88. ‘Stat., D. 604), $11, 000, 


‘For operation and maintenance of the Satus: unit. of. the Wapato project. ‘that os 


can: be irrigated by gravity. and pumping ‘from the drainage water. ‘from: thie” | 


| Wapato project, Yakima Reservation, Washington, $1, 000, to be reimbursed under _ 


such: rules. and: regulations: as. the. Secretary of the ‘Interior may. prescribe. 
It is evident that the limits of the Wapato pro] ject. have been fixed 


indirectly: by the Secretary of the Interior and that Congress has by 
legislation determined that. the Wapato project: comprises, call of the 


land on the Yakima Indian Reservation irrigated, ‘by.d diversion from | 
the Yakima River. = ae 


_ The water for this land i is obtained from. four sources: ent By ap- 


-propriation of the waters of the Yakima’ River, limited to 147, second- 
feet by the decision of:the. Secretary. of the Interior; (2) By. purchase eo gt 
of stor: age right: for 573° second-feet under an. arrangement. for the 
storage of water by construction of stor’ aoe works under the super- | 


vision. of the. Bureau of Reclamation; 3). By. an. arrangement: be- ; 


tween the Bureau: of -Reclamation. Pane the Commissioner. of. Indian rT 
Affairs, duly. approved. by the Secretary. of the Interior on:March = 
81,1921, whereby. the Indian‘ Service obtained a perpetual diversion — eee 
oe tight’ for 250,000: acre+ feet” ‘per annum of water in addition to the . .. - 
~ right. to 720. ‘second: feet. for the. lands of the. Wapato division, such ce 
a diversion. right to mean .the right. to. divert natural flow.or.storage 
water, or both, during:the irrigation’ season. each. year, the water to 9 
_. . be measured at’ the diversion works ofthe Wapato division ; and(4) 20 
| By the: development’ of a water supply by the construction of diain- 000 eed. 
_ age ditches on. the. POREIOR, of the ;Wapate: project, Jying:: north: of oe 
fray Toppenish. Creek. : a. 
| a To divert: and. distribute: to: the ide in ane Wapato: project. the Coe 
~? waters above described it was nécessary'to build a diversion-damin 
the Yakima J River’ and: an: extensive system, of canals and: laterals. oo ee 
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‘ ; which contéraplated the tee of: letion water to: con Indian ee | 
allotment.’ As the: ‘irrigation’ ‘development: ‘proceeded. it was discov- 
ered: that” ‘seepage water was injuring a considerable: area of. the oe 


. irrigable land, and to relieve this condition a system of drainage | 
ditches was. constructed as a part. of the irrigation: scheme. These. __ 
: drainage | ditches gathered. approximately 250. second- feet of. water 
—-which ‘would. flow back into. the, Yakima. River near the confluence -& eo" 
of Toppenish Creek with the river. To utilize this. water, irrigation 
~ works were constructed for its delivery by. gravity: toa part of the | 
 Satus unit, and later a pumping - unit was installed to deliver some 
: of the water: to a higher area, ~The craaeS water, thus became 


he ‘Wapate Bie and. pee Feraphied ate a on to re 8 
project. by the diversions from the Yakima River. under the water 
Se rights. above described. . The right to‘use ‘this water. as a ‘part. of the ae 
i original appropriation Is well: ‘described by the. Supreme Court. of. . 

the United. States i in the case of Ide'v. United States. (263 U. S..497, 
* 505). This was. a case involving water diverted. from the. Shoshone 
- River: by the United States for the irrigation of certain lands on the’ 
north side of the Shoshone River i in the vicinity. of Powell, Wyoming. | 
‘Seepage. and waste. water, gathered i in drainage. ditches constructed 
by the United States, was turned: into a natural waterway called 


Bitter Creek. The defendant claimed the right to divert the seepage 


water. for the irrigation. of his. land and asserted - that it had been 


used by the United States under its ori iginal appropriation. and could . | 


not be picked | up. and used again. The Supreme Court said— 


Bs. ‘The. seepage producing the. artificial. flow. is part. of the: water: which: the | 


’ ‘plaintiff, in: virtue of its. appropriation, takes from the Shoghone. River and - 
i conducts to the. project. lands in the. vicinity of. the ravine. for use in. their 


irrigation. ~The > defendants’ insist. that when water is | once cused ‘under the . 


- appropriation it cannot be used again—that the right: to.use it. is. exhausted. an 
‘But we perceive: no: ground for thinking the appropriation is thus: restricted. 2 
‘According. to. the ‘record. it. is intended. to cover, and. does * cover, the’ reclama- a oe. oe 
_ tion and cultivation of all. the. lands within the ‘project... A -second-use in 
he accomplishing, that object. is as imuch. within the. ‘scope of. the appropriation as oe 
an a ‘first use is. The state. law. and the ‘National Reclamation Act. both. contem- pa 
i plate that the water shall be ‘$0 conserved. that it may be. ‘subjected. to. the mn & 
~~ Jargest. practicable. use, “AL further: contention is that the plaintiff. ‘sells the. re 
Water: before: it. is’ cused,’ and’ therefore: has no. right: in: the: seepage. > But the 
- water -is. not sold. In disposing of the. lands’ an small parcels; the plaintife - 
4 invests each purchaser . with -a: right. to have. enoug gh water. supplied. from the. 
ae project. canals. to irrigate. hig: land, put it: does not: give up. all control over the 
: water. or to do more than pass- to. the’ ‘purchaser. a right to ‘use: the’ water. go 
* far as may be necessary in properly cultivating his land.. Beyond. this all - a3 
| “rights: incident : ‘to the | appropriation are. retained. by: the plaintiff. “Its right © : 
-. an the seepage ‘is. ‘well illustrated bythe following. excerpt. from. the ‘opinion, of ..- 
= 2 Bisizict odes Dietrich in United. States v: Hoge, 276 Fed. 4A, 48: | ae ae 
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at One. who by ie -éxpenditure’ ‘of: ‘money. and labor diverts: “abipeopeiabie” nae ous 


| 7 water from: a stream, . ard thus: makes. it. available. for. fruitful purposes, . iss | 
- entitled: to its. exclusive control. so long as he. is able and willing to- apply. Ee 
"to beneficial uses, and stich ‘tight extends to ‘what is commonly: known as. 





. -.. wastage” from. surface: run-off ‘and: ‘deep. percolation, ' necessarily : incident to. 


| practical irrigation. ~ Considerations. of: both: public. policy: and natural. justice ns ES 
7 strongly support such.a° rule. Nor is. it: essential to: his control. that: the. ‘ADPTO- : 


-. priator maintain continuous actual . possession of such: water. So long. as her 7 oo. ee 


~ does: not abandon it or. forfeit. it’ by failure to use, he may: assert his. rights. a 
‘It is not necessary. that he’ ‘confine it upon his: own land’ ‘or convey it in an. i 2 
artificial: conduit. It is: requisite, of course, that he ‘be able to: identify: ite 
but, subject. to. that: limitation, : ‘He may -conduct -it through natural: channels Oke oa 
and “may: even: commingle . it. or suffer. it to commingle with other. waters... in oe yee 
‘ short, the rights of an: appropriator | ‘in: these Beeps, are , not. affected. 1 by the ae ee 


: fact that the water. has once. been used. s 


An instructive application of this. rule is f found: in | Meketvey v. . North ster. a fe te 
ling Irrigation District, 66. Colo. ha Pe eee sy 


; See also Ramshorn, Ditoh. Comigitangg § ve - United ‘Biases 5 (269 Fed, 80). oe voy 
The water used on the Satus unit of the Wapato project is a. part. 


| aaersd the water. appropriated for the. Wapato project and compels the." ee 
OS decision that this water. shall be used for the irrigation of 40 acres | 


‘of each Indian allotment. on. the Satus unit. In the legislation ‘pro- ; 


| oe viding a water right for a ‘part of. each. Indian. allotment, Congress, an 


‘in no instance, defined | the location: of the Indian allotments to be oo 


| 2 irrigated. ‘The water right was. to. be used or utilized for the i irriga- : 7 : 
tion of 40 acres of land. of each Indian allotment on the Yakima as 
Indian. Reservation. ‘Therefore, the right to the supply of free water — 


must extend to 40 acres of’ ‘bacli Indian. allotment. ‘This right has. a 


- - been designated. as an “A” water right. All other. water rights have. ee 4 


~ been designated as “B.” The “B” ‘rights, have. their’ foundation kee 


- ~~ the: purchase. of. 250 000 acre- feet. of. water: for. $1, 625, 000. The ‘area Se es 


of land irrigated. on. the portion: of the project. north, of Toppenish ; . sate | 
Creek i 19° ‘about: equally divided between “A” and “ B » “water rights. eee 


2: + tis evident, therefore, that the. drainage water that 3 1s picked up. and te : 
ee used oF on. ‘the Satus. unit comes: | from | two | SOUTCES ; paioely;, the water, Bs 
"that bnahsht't in i tinder ine ight: a 250, 000 acre- a per. annum. “The | oe 


aa _ commingling of these. waters is imperative, and the water taken’ from og. 
» “the: drainage ditches. for use on the Satus unit comes: ‘from beth ~~ 


= ‘sources of, water supply. ~The water for eta land « on. the Satus anit a S : 


ie - takes the | same status as: water: for the “A” land on the area: north of ae eS 
- ‘Toppenish Creek. The’ area ‘on ‘the. ‘Satus unit, designated as eee ee 


land, should tale its water: rights ‘equal to that of the* a B m9: jands ‘on. : : teas 


~ the: area north of. Toppenish Creek, ° “The construction’ charges’ on 
the Satus unit, should. be. similar to. ‘those on the’ remainder | of ‘the 


: | “pr oject because the water: supply i is from. the: same appropriation; and | ee = 


| twa was, S necessary to construct ‘the canals, laterals, and drainage ditches ae 
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ae “on the’ portion: of the project north of Toppenish Creske i in: ‘order: " a 
=? supply the ‘water for the Satus unit. It is my- opinion. “that: the | : 

| WwW apato. project. of the Yakima Indian Reservation should be: treated — a 
as an entity and the. costs of the: irrigation. works for. “A” lands 


ae should be distributed equally over the itrigated area, and the-cost of 


irrigation works: and ‘of water rights for “iB? lands should. be dis-. 


. ‘tributed equally over that area, “Any other’ plan’ of distribution = 


would..be inequitable. . To charge one amount for construction on a 


ae part of the project and another-amount for the remainder would be 


| “equivalent to. charging the lands near the headgates of an irrigation — 4 


system less per acre than ‘is charged for lands: near the ‘tail of ‘the : 


el -- ‘ditch, simply because the cost for delivering the water'to the lands 


2: . | “near t the. point | of diversion. was less than the cost: of delivering water we 
ek over the. lands at: the lower end of the ditch:. Pat aS 


—Itis the usual rule in the. development. of Wee ir rigation echo 


| a hat the plan, becomes feasible. only, by: an equal: distr ibution, of the —— 
- cost over an extensive area, = = : 


‘In the’ submission of the questions propounded; are Guia 7 
i of Indian Affairs states that the provisions of the act of J anuary 24, 
a 1928, supra, do not. definitely. tie the reimbursement. of construction : 
7 ‘costs up with the act of May 18, 1916, supro.. The act of January 
-24,.1923, provides that the expenditures are to be ¢ of reimbursed under 
such rules. and regulations as the Secretary of. the Interior may pre- | 

_ scribe.” Under the terms of this decision he may prescribe that — 
the cost per-acre on the Satus: unit for Class “B” lands shall be 
equal to the per-acre cost on. the remainder of. the, Project, and : 
similarly. for the Class “Ay lands. ca Soy 
_. It is my conclusion. that the fen provided 3 in the act: ‘of May. 18, ae 


| 1916, would extend to the Satus unit of the Wapato project. 


To. summarize, it is my opinion: ly) ‘That lands under the Satus 2 


ea should. be considered: as a part. of the Wapato. project. for all . 


- purposes in connection with ‘distribution of. waters and. construc- © a 

= es tion’ costs; (2). That 40° acres: of. each. Indian allotment. under the. a 
ne Satus, unit are entitled to.an aA? water. right. and. are: subject. toa 
cov Tien for construction. charges i In the same. amount as. all other Jandy 
ae on, the project. receiving the same water right; (3) That: all lands: = oo 

- “in excess. of 40 acres in each. allotment. under the Satie anit enalls, = 
eA be considered as. having a “B” water right. and shall be required Pees 
Me Sarat © tox pay. their pre rata share of the construction: charge of. the project, : ; ; . 5 
a including the cost: of. the water. right, and (4). That. ‘the. lien pro- Pe 2 


7 vided. in the act of May. 18,: 1916. (89 Stat. 193), 188), extends to dae : _ : 
| cdands, of the Satus. unit oF the Mle aa) project, ae Nigga 


“Approved. ie 
_ Sos. M. Dison, 7 
| First Assistant Seoretary. 
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o TAX EXEMPTION OF LANDS IN OKLAHOMA PURCHASED WITH = 
FUNDS: FROM DISPOSAL OF RESTRICTED LANDS OF IVE crv. HF 


_TLIZED. TRIBES» be | 
; - Opinion, March 30, 1982 


Pe Txoraw’ ‘Tanase Aucomment—Poncirase—Taxarton Five. (Crvaze re 


OKLAHOMA. 


‘The exemption from taxation . granted by: the act. of March 2: 1931, “of Jands: hee 
, : purchased. under: the: ‘suprevision. of the’ Seer etary ofthe Interior’ ‘for ‘yes. 


stricted members. of the. Five Civilized. Tribes in: Oklahoma : with the ‘pros: 


; - ceeds derived, from disposals of: their restricted, nontaxable lands. in. accor ‘de : ae a 
- ance. with - the terms. of that act, is: limited solely, to the confines, of that ieee. 


State: nC ek. 
i i Finney, Solicitone: age” ge ; iy 


: You [Secretary- of the Teron) have period: my. opinion. upon a eee ne 
7 question arising: out: of the act. oF March 2; 1931, oe Stat. AMA) 2 oe PER! 
- which reads—- ia : 7 


That wheney er ina ond of a restricteil Indian of the Five ce a 


7 ized Tribes is sold ‘to, the State of. Oklahoma, or: ‘to any ‘county_ or. municipality. _ 


-. therein, for. public. improvement. purposes, or is acquired, under existing law, 9 
- by said State, county, or. municipality by- comdemnation ot other. proceedings. for. 
ae such. public purposes, or is: sold under existing law to: any other person or. cor-. : 
poration for other. purposes, the money received for said land may, in the ‘dis:*. 0°. - 
~ eretion. and. with the approval of. the- Secretary of the: Interior, be reinvested = _ 
-in-other. lands. selected: by. said. Indian. and such: land. so selected and purchased a 
shall be restricted as to. alienation,. lease, or incumbrance, and nontaxable in’ _ 


the same quantity and upon: the same terms and conditions as the. nontaxable 


lands: from. which. the reinvested. funds: were. derived and such. restrictions to 7 


fe appear in. the conveyance. 


- The’ foregoing. enactment pede in "plain: terms for ‘the pees oe 

_ tion from, taxation of Jands purchased under the supervision .of ‘the 

ae Secretary of the Interior for restricted members. of the Five Civilized 

Tribes in Oklahoma: with the proceeds. ‘derived from. disposals OF ye 
their restricted, ‘nontaxable lands notwithstanding the fact that'the 
~ Jands SO purchased. are, at the time of acquisition, subject. to all State — dee 


. taxes. Subject. to the limitations’ contained in. the statute, the au-_ 


| | - Nebraska. 


~The “question. tiie) ‘presented } is aheihek be ict SS: March 2, 1931. i . : se 
SUPT, 8 authorizes, the withdrawal of taxable Jands, in: ‘States. other a 


thority so conferred clearly extends to such lands as may be selected 
and purchased within the boundaries: of the State of. Oklahoma. ° ‘Tt. ce 
appears, however, that one Jessie, Henderson, nee Buzzard, a fol ee 
blood, Cherokee. ‘indian: Roll No. 17450, desires to dispose of her:re- 
_ - stricted, nontaxable ands: in Oklahoma and use. the proceeds there- ee 
from, not in the purchase of other lands in that ‘State, ‘but. in the. 7o8 55> 
purchase. ‘of residential property |] located in the aly, of Omaha. or 
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ae than’ Oldahoma’ ‘from: the taxing power of those. States when pur- a a 


ms chased i in the manner provided for in the statute. — 


- The statute does not in éxpress terms limit the selection at reece | 
— to be purchased with the proceeds from disposals of the nontaxable = 
lands of these. Indians to lands located in the State of Oklahoma. _ 


" : ‘The language i is that the Indian with the sanction of the Secretary | _ ee 


_ of the. Interior may invest such funds.“ in other lands selected: by | 


said Indian and such. land. ‘SO selected. and purchased shall be ‘re- Sa 
he stricted as to alienation: * * * and nontaxable i in the same quan- 
tity. and upon the same terms a conditions as the nontaxable lands 
fiom which the reinvested funds were derived.” This language 
Oe standing alone lends some support. to the view that the new selec-. 
- —. tions are not confined to lands i in the State of Oklahoma. . But par- ie 
a ticular words and phrases can not thus ‘be separated - from the context = ss 


so as to give a meaning not supported by other parts. ‘of the ‘same _ 


e statute, which must. be construed. as a whole (Peck v. Jenness, 7 How. _ 


on 612, 48 U. S. 611, 622), and in the light of. its obvious policy. Was 


oh dale Lead and Zine Mining Co. v. Coleman, 241 U.S. 432). 


The act of March 2, 1931, conferred no new: authority. upon ‘the 
State. of Oklahoma. ‘Tt was competent for that State or any of its -- 
; political subdivisions prior. to, such enactment to. acquire by condem-. 
nation or purchase restricted, nontaxable lands belonging to Indians 
of the Five Civilized Tribes for public. improvement. purposes. 
— (See section 1, act ‘of May 27, 1908, 85 Stat. 312; see also section 3, 
act of March 8, 1901, 31 Stat: 1058, 1088.) ‘New. lands purchased 
with the ‘proceeds froin the lands so taken could be lawfully re-. 
stricted against. alienation (Sunderland. Ve. United States, 966. U.S... 
226), but’ no authority existed for. exempting the: same from. taxa- 
tion. (Shaw v, Oil. Corporation, 276 U.S. BIBS Work Vv. Mummert, | 
29 Fed. (2d). 393). ‘The taking of the Indian ‘lands by. the State or — 
its political subdivisions for. public: ‘purposes thus ‘operated - to de-- 


es prive. the Tndian of his. exemption. from taxation even without his 


consent. ‘where. the lands. are acquired under condemnation. To take Pre 


e the Indian’s ‘property in this way for the benefit of the State: and to - ne 
permit the St tate to tax the ‘property purchased with the proceeds 3 is 


_ manifestly unfair to the Indian, and the plain: purpose of Congress | — : 


ies an enacting” the act of March 2; 1981, was to correct this inequality. © 


os 2 THis is: shown by: the fact’ that. the. legislation. as originally. Ambros). 
duced. (H. R. No. 263), would. have been’ ‘operative only where it. ore. 
ae A “became. necessary. ‘for the State of. Oklahorna: ‘or some. county. OF 
a f, - municipality thereof to take the nontaxable. lands of the restricted . He, 
-*.-Tndians in that State for public purposes. The benefits of the BEE oi 
apie 74 posed legislation being confined to the State’ of Oklahoma and’ to Bee 


oe Indians i in that State, it was the evident, intent to confine | its burdens ca! 
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nd flso: to that. Stinté.- ‘The. bill: was ‘broadens: tea an: ametdmient & (God — - 
Pa Senate Report: No. 1695," 71st ‘Congress, 3d Session) so.as toextend 


the provisions of the statute to include the reinvestment of the. pro- ae 


: i: ceeds derived from sales to private parties of: the nontaxable lands; 
“ But. this amendment affords no basis for imputing an intent to. Con- hon 


gress to permit the nontaxable selections to: be’ made. from lands i ae - 
= States other than Oklahoma. . It was apparent on the contrary. that os Je oS 


* . the lands-so: disposed of. to. private: parties ‘would. immediately bess 


come taxable by the’ State. of Oklahoma and: that being so, justice a oA . 
and equity dictated’ that: the: proceeds. therefrom when. am rostes a Dg ie 


_ other lands in that State should be protected from taxation. 


To: permit the investment of these funds in lands in ne State a 

| “smoitild. not-only impose an: unjust: bur den. upon those States forthe 04° 
benefit of Oklahoma and Oklahoma Indians, but in view of the see 
ee various prior enactments. of Congress, which | make the Oklahoma’ | ae eo ae 
laws applicable:to lands of the Indians of the-Five Civilized Tribes). 08 
- in certain particulars, the transfer of the exemption from. taxation — role 

and the. existing restrictions against alienation ‘to: lands in other. 
States would produce such incongruities that that. part of the statute 


declaring that. the new lands: ‘should be held upon-the- cs ‘same terms ‘ 


and conditions ” as ‘the. old. could not well: be applied: ‘Section Qo : 


of the act of April 12, 1926 (44 Stat. 239), makes the’statutes of 


limitations of the “State of Oklahoma z applicable. to. all restricted a 


Indians of the Five Civilized ‘Tribes, the same-as: any other citizen 
of the “ State of: Oklahoma. os “Section 6 of the act of May 27, 1908. 
(35 Stat. 312), makes the persons and property of minor. allottees : 
_ subject. to. the’ jurisdiction - of. the: probate. courts: of the“ State of 
Oklahoma.” . Section’ 23 of the act of April 26, 1906 (34: Stat. 187), 


"as amended by section 8 of the. act. of May 2%, 1908. (385, Stat. 312),..0 0°07 
provides: that. certain wills’ ‘of ‘members’ of aa tribes shall not. be — | aes 
valid unless executed. before. one of certain specified officers, among ee 
those mentioned being. a judge of. the United States Court for the... te 
‘Indian. Territory, and a judge of a county. court, of the. State. of = ee tae 
Oklahoma, That’ was, ‘continued in, force by the act. of: May. 10 


1998; antil: April 26, ‘1956. Also'said act of May 10, 1928. (45 ‘Stat. we 
a 495), by section 3 thereof, ‘provided that the production. of minerals os 
-- from such restricted lands: should be subject to taxation the same as 
ce sae those. produced | from lands owned ‘by. other citizens. of the & State — een 


of Oklahoma.” Section’ 4 of that act ‘also- provided’ ‘that: all ‘such oe 


ES : landsi in excess of 160° acres shall, be subject. to taxation by: the | State - : Hawt 
Ok Oklahoma. under and in accordance with the laws ‘of that. State. Dae 


- These’ rights are. ‘indigenous to the ‘soil of Oklahoma... That: Stato | me ee. 


is . , ane into the. Union burdened. with the favors accorded. by. ¥ eder val a | ee - 
ae laws t to the Indian. owners, and in its Constitution xpress recogni: 


a 640. 2 ‘DECISIONS: OF THE DEPARTMENT. OF THE. INTERIOR . ty 


4 tion was given. a the authority: of the ‘United States. to legislate in _ 


respect to the Indians, their lands, property, or other rights. No 


at eg injustice is done that. State if exempted property. be sold. Pe other oe ep 


__like property. be: bought with the. proceeds and . exempted from tax= 
ation...But it. is.a grave injustice to a State not so burdened to. a 


. ae transfer the burden: from Oklahoma to such other State. . Congress ee 
ee has not. clearly - indicated its intention to. permit such injustice, but. ae 
“on. the contrary, has so. frequently referred. to the State: of Oklahoma ~~ 


1 an its. legislation on this: subject: as. to: plainly indicate its. intention — 


7 _ that such transactions for the benefit of the Hive. Civilized. Tribes eae : 


= are to be confined to that. State... 


Under section. 4 of. the act od, May 10, 1998° 5 45 Stat. 495), 


2 amended by the act of May 24, 1928 (45. Stat, 733), the on 
ee, lands. of members. of the Five Civilized Tribes were limited to not — 


ee exceeding 160 acres selected and designated ag therein provided, the . 


-... exemption running for a. period. co-extensive with the period of re- — 


-- strictions against alienation. which. expires in 1956. Where such — 
lands are disposed of in the manner provided for in the act. of. 
_ March: 2, 1931, the. investment. of. the ‘proceeds. therefrom in’ new 
i novitaxable selections i is-in nye opus coe tte to lands : in 1 the State 2s 

of Oklahoma. | Bees coe ee 

i hpprored:, ae 
Sos. M. Drion,: fos 
Pir st Assistant t Seoretary. 





5 REGULATIONS. GOVERNING. APPLICATIONS FOR, ‘OIL. AND. GAS : 
PROSPECTING PERMITS SUBJ ECT TO UNIT OPERATION © | 


oe - Ixsrmvcmons oe 


- Departarmyn oF THE Lwrerior, aoe 
Washington, D. a. 7 ae hi 1938, 


. ‘Tum Conarrsstoner OF THE reve Land Orrice: | | Me oe 
oe ~ Attached are regulations under which the j issuance. of oil: and dg” Pa 
co prospecting permits, suspended since ‘March 13, 1929 ,may beresumed. 
They have as their objectives, first, equality of opportunity for small oe ve 


as well as large’ interests; second, actual development in lieu of 
| speculative: conditions prevailing prior to March, 1929 ; third, rational — | 
i control of. production. and protection. of corre! lative rights through ae 
anit operation; fourth, ratable sharing. of market. outlet by all per-. > 

_ mittees on.a structure;.and fifth, recognition of a preference right o> 


. in ‘favor of those applicants and. Permit, holders whom. the order of - 


on Berio 18, 1929 affected. 


st ABH, | a “DECISIONS oF. ‘THE DEPARTMENT ‘OF’ THE INTERIOR it a 


“These ‘etituiites will be. prdmulisated iniinediatelys: cere ae ote on 


2 60-day preference-period-is provided ‘for’ permittees and applicants. tok 


_ whose: claims were. perding..on: March. 18, 1929, and were: e nejected a 


co urider the-order. of: that. date. 


|. Since: March 13, 1929, no’ prospecting: ane have oo eae — a 
extended. unless: ‘equities. existed prior ‘to: that:.date and.then. only: 


: on. condition. of restricted. drilling, and- consequently. the public:do; 
. main has not.,contributed tothe conditions.of: over-drillng:and 


; potential overproduction ‘which the .oil-producing.‘states have. been: oo 


| - endeavoring: to correct. during: this. period. - The. department’s: jpatgn, : 
was sustained by the United States Supreme Court. aa ee 


_ However, during this period: legislation. authorizing. unit: opera- aac 
| tion has. been. enacted... ft has. now. had, several months’ rotking 
ploration. on the. public: domain without inj uring conservation of ‘our —_ 
: irreplaceable | oil and. gas. resources. ee Fe ayes vacg ey 
In. general, . the: attached. aegeoee require. > that: ents ‘eipula: = 

tions accompany. any. application for.a-prospecting permit. . These. 
stipulations do not. impair the permittee’ Ss privilege to drill dmmey 
diately, if he so desires, but. do require that. prior, to..the.. expiration ; 
date of. the. permit: a, cooperative. development. plan: for: the. entire y 
structure be submitted, and that, when and.if. production i is. obtained, 

the. area: be. produced . under: a-unit plan. of: operation, which; cunder. 
| the. ‘direction of: the. permittees, themselves,. and: under. the. general 

_ supervision. of. the Secretary. of. the Interior,. will. insure a ratable ao 
‘share of. production to all of them on the same. structure, and, atthe 2 | 
same time, Insure against. over-production: and. consequent. awaste.. eh ems 
is’ ainticipated that. many permittees. will, voluntarily work. out, their a 
cooperative plan i in advance. and prospect: in. accordance: with it. woe 
. The permittees will ‘also. be bound. by certain. other ; ‘stipulations, Bt ook 
- including. compliance. with. both Federal and State conservation. laws. Lae ag 
ce ; ae ee Ray iyman EEO oa 
. i: ee ae ee «Secretary. 

| Reaunations: Le ae os ace aes 


a EStoalacone. to. accompany. ‘permit. dopheaeone Registers a Ste a 


| | ; ~ the district land: offices will. recelve applications: for. oil and gas: “pros: of : | = : : 
a pecting permits. when. tendered. in. accordance: with existing. regula- Ot ae lee 


'. ~ tions, Circular No. 672 (AT L D 437 dy and i in- addition contains is er : 


| aL the: following stipulations: 


The applicant consents: ands agrees ‘thats any. ae Or: fisass costed <a 


fF - emir his: application shall be.subject to: the. following additional — 3 a 
_' provisions which: shall bind himself, ‘bis eiaure! Assigns \ and: all: oa 


es others claiming under or through him. 


1 See United. States % ve. Wilbur (288 U. s. 414). Ed. ‘~ = i . ke 


» 18607—32—vor. 5841 





care 612 : DECISIONS OF. THE DEPARTMENT OF THE INTERIOR, 3 Tv0K 


aan - States. 


(a). Coopenieins eon Gendlopuen ond: und {planes The ap- ‘7 # 


ae plicant. agrees to submit to the Secretary of the Interior for his. 7. 


- approval within two. years:from the date of the permit an. acceptable oe 


_ plan for the prospecting and development, as a unit of the pool, field’ 


or area affecting the permit land, with evidence. either that such plan © Ee 


:. a has been agreed to by the parties in interest and will insure effective — : | 
i unit operation if oil or gas is discovered, or that in the event of fail- 


ure to so agree the parties will conform to such plan as the Secretary — ae 


“ may prescribe, which shall adequately protect the correlative rights | 
~ of all permittees and other aaa in interest, including the United: aio 


-(b) Leases: The applieants agrees that 3 in: he event of a: Wiser oa 


ons at oil. or P gas he will ey apply f for leases. on the entire permit 2 


- area. , , 
(e) Ne 0. “phodiootion: eaicopit nae. unit operation or. ‘othen coopera- 7 
| iva plan; The applicant. agrees that no oil or gas in commercial 


oe quantities shall be produced except pursuant to a plan of unit: opera- 

: tion, or: ‘other ee amy approved: by ¢ the ’ Secretary: of oe a 
7 Interior. | ne. 
(dy) Operating nisthodi The applicant agrees to conform toe regu- ee 
7 lations of the Secretary, which may likewise be incorporated i in any 


cooperative or unit plan of development or operation approved, as = 


: to location and spacing of wells, time and method of drilling, well 


2 casing and production. programs as nay in the. opinion of the Secre- 
tary be necessary to secure the conservation or increased ultimate — 
eres recovery of oil and gas. en aa 
as at EDs State and Féderal: Conservakion: Tie The fopucant! “apres — 
ie to comply with ‘all State and Federal laws, regulations’ and orders : 
and to conform to any allowance of ‘production fixed. for the field, 
a pool. or area by the State in which the permit: land i is situated and to 


- proration of market, outlet, equitably" ecg all. Producers of ‘aad 


ge field, pool or area. 


(f) Drainage: The applicant agrees. on denn to Sete ‘the = 


oe United States: currently against. loss. of royalty Ay drainage 
_. from: the permit area (except such: loss: as may be occasioned: by Op- ee 
‘erations. under a cooperative or: unit plan regularly: adopted and ap: 


proved, of which the permit is.a spart); the ariount-of such drainage’ os 
‘andthe loss-of royalty. resulting: therefrom: tobe fixed. monthly by 
the supervisor of oi] and gas operations subject to'the right of. ae — 
oe ae ew to the Secretary of the Interior, whose decision: shall be final. - : 


(gy Assignments: ‘The applicant agrees to. make no assignment or 


ee other disposal of: interest, whether: royalty; working, or: echouriee, ms : 


eee, 2 i. oie with the approval of the: Secretary : ‘of the: Interior: - 


- 2--Preferences: ‘in permit: applications. —Permit: applications oe : 


bee forming | to section 1, iis filed within 60 a from. the date: oe . 


7 58) f: ‘DECISIONS. OF THE DEPARTMENT. OF. THE INTERIOR 643 ooo 


| these eect by persons or corporations who, on. ‘March 13, . ee 

1929, held permits embracing the same lands, but. which» were can- Re one 

| ‘celled: pursuant to order of. that date, or had filed applications ete 

_ . therefor which were otherwise in good: standing: on: that date, but. a 
-. which: have been. heretofore rejected pursuant to said order, ‘shall je are 

‘be accorded preference 0 over ae ee applications. received. during pee 


a said. 60- day period.” 


8. Failure to file satisfactory. ‘sla If Satins two. years ee ie pa ee 
a date of the. permit, the holder has: not. submitted: to the Secretary ‘ch in, 
of the Interior a plan with showings conforming 1 to- section I hereof, ech 
or if such plan is rejected in. the pe interest, the perme will be Bre ae 
"By subject to cancellation. — | ee 
4, Determination of: peological’ Structure tee. ite oer of eee ae 
‘any permittee, for the purpose of formulating a cooperative-or unit 
_ plan hereunder, the area. logically: “subject to unitizationwith the 
~ holdings’ of that Bermittes will be deena ‘by the United States i 


Geological Survey. 
5. Outstanding: permits eer eiders of outeeidins: ee whieh: 


have been. extended on.conditions: restricting drilling may be re-° — 
‘lieved of said: conditions upon execution and filing of the stipulation 


specified in. section. 1 hereof, and oe thereof by the ery | 


of the Interior. . 


_ Approved: “April 4, 1939, 


Rar Lyman Wascn, - ~ ser eee 
er: 





ag OL AND. as PROSPECTING PERMITS SUBJECT TO UNIT 


OPERATION © 


Ixemvcttons. 


--Daparmeenn, OF THE Se en ae ee eee 


- Gunerat Lanp: Ouicad 
Washington, dD. Os 2 Apri 6 5, 1932. 


- -Rugierstia, ‘Ue ‘Srares ae Orricrs: < 7 ee 
_ The Secretary. of the Interior telegraphed. you to- day a as. s follows: ae 

ao Pending receipt regulations appr oved April four; you: will receive applications . | | : Pee 

-..for oil and. gas. prospecting. permits in usual form. with. agreement : inserted ae ae 

_ ‘therein that’ applicant accepts all terms and conditions. of new regulations, : oo 2f ey a o 

ns Your particular. attention. is called to ‘the first paragraph of. secti on... as ae 

| 1 of the. regulations. approved. ‘April 4, 1982. (53 I. D.. 641), which, _ oo 

“authorizes you, to-receive, applications: only: when. they. are: prepared, oes 

and submitted in accordance with paragraph 4 of Circular. No. BR ES 

xe (74 L. D. cad and. subject to. the stipeletons set out in 1 section. i ae -. 
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ae eualanonads ae splieations which’ ‘have: been. received. or: | 


Pe ceecated” prior to the receipt, of these instructions. must be supple- 


mented: by: stipulations in. the: form. required by the regulations of | 


i: April. 4,.1932, and applications. executed after the receipt of these 


7 instructions. rnust contain in Tull the stipulations required by. the foe - 


_ “es regulations of April 4, 1982. ha. td eae on 


All applications Peccived | in spite nity wth these pecnaious n=. | 
cluding: those involving land in-rejected applications: or canceled. per-— 


+. - mits: described in section 2 of: said. regulations,:will be noted.on: your. 
records and transmitted promptly: by. special. letter to. this office; with 
. report of. the. status of. the Jand.: Al appro wall: be adjndi- | 

cated by this office, 8 i 


~ Under section, 5. of the: omer no. special: oon of. opledcd | 
a is required. Holders of outstanding permits: who desire to receive 


the benefits: of the regulations of. “April. 4, 1932, may file for consid-_ ae 


~ eration and: adjudication. appropriate applications containing a all the. - 
es stipulations a under section: 1. = et 
og ee ee se "Taos, G ee : 
» Acting Commissioner. 
_ Approved: ee oe aks: Be ee 
: Ray: Lyman Waris; 
ae ; Secretary. 


‘HAZEL, ASSIGNEE: OF PATTERSON 
- Decided Aprit uh 1982 


Desert Laxp— RitcL MATION ~ -— ~ TiraaTi0n — — Waren Brena — Wrrnpeawan— 
PURCHASE. oy, a i es ca ae ae oe es _ : 

aim ik ‘desert-land: negnen iia’ ne ‘net all the requirements which: he could 
. oe _ possibly. meet and. has his entry. ready: ‘for: irrigation, but who- through. no 
| ‘ fault of his own has been unable to effect reclamation as. required. by law _ 
because of: his inability to. ‘obtain: a ‘sufficient. water supply within the life-. | 


- time of the entry,: or: within any extension of. time that. could » have been = 6 , 
| - granted under existing law, may be permitted to purchase the land: under ee 
o> the. relief act. of March. 4, 1929, notwithstanding that the land is within. oe 
a first form withdrawal in connection with a reclamation project for. whet ae 


ay va water supply is to be provided. 

Epwarps, Assistant Seoretary: a ee ee er ee 
— This is an appeal. by” Minnie Belle J Hazel, assignee of William. E. 
pen from. decision. of the Commissioner of the General Land - 


: Office: dated Ja anuary 2, 1982, denying an. application, Los: Angeles 


039525, for the privilege of perfecting her. desert-land entry. by pur- | ‘any 


chase under the | Deas ee of ‘the relief act oF March 4, 1929- AE. = 


‘Ciat, ee ae ee a ee 


| spi DEGISIONS”-OF (HE DePARDMENT OF THE: RVIORIOR 6 


os THe “abit was é ini Tine! O55 918; ‘for NY NW; Sée 98% E 5 Si 


a R. 8 E., 8. B. M, California, and was - assigned’ to: “tHe: ‘appelliitit ‘ - 


: z November 90° i9is. AT tawais planned to: irrigate and reclaim the land oe 
by? sinking: wells’ ‘and. installing’ a: ‘pumping: ‘plants: The: mecessary — ae 


“a ts 


ik yearly’ proofs: were: filed, and final: proof was submitted ‘June: 26; 1929, = as 


. showing: that: the: land had been! extensively improved: and. that sev- % 


eral thousand dollars-had" been expended ‘i in an effort to ‘effect: recla= 
‘mation. ‘Said final proof was rejected by’ the ‘Commissioner June 6, 
1923; onthe basis ‘of a special agent's report showing. that: nore: sof: 
the: Jane: had been’ actually reclaimed: ~ Thereafter, entrywoman was 


aoe ‘granted: three extensions of time of three: years each, under: the. acts 


Of: March 28, 1908 (35 Stat: 52), “April 30, 1912 (37 Stat. 106), and _ | 


February 955-1995. (43° Stat. 982). The feat and‘final extension for — | 


the faking: ‘ef final proof. expired” June-25, 1981; and that: was s the . 
ultimate limit-of time: ‘allowable under axisting law has Ss "3 
“Shortly before: thé last: exténsion expired, ‘enter wbmnus ipplied for 7 
relief urider“the ‘provisions of the’ act’ ‘of March -4,: 1929; swpra,. and 
‘pon the: basis’ ofa favorable: report’ fromthe ahief: of field division 
the application was approved by the Commissioner April 1071934. 
Subsequently: it was: ‘brought to the’ Commissioner’s ‘attention’ that 
‘the land is within’ a first*form reclamation: withdrawal made October 
19, 1920; in’ connection with the Yuma project’ for: which a water 
‘supply: isto" be’ derived ‘from: the’ Colorado River through” the All. 
American ‘Canal’ system. \ By: reason théreof; the decision under ré-» 
view’ révoked the previous.order of April 10, 1931, and held that’ the 
entry should be suspended and temain suspended in consonance ‘with 


the department’s unreported decision: of October 11, 1923: (A-5580), : 5 
in the case of Maggie L: Ay avens, ‘involving desert land entry” ‘Bl 


Centro 06, ‘embracing’ the’ N14" See: 1; T.°17'S.. R.19'H., 8S) BLM, - 
which” fand is also embraced in. said first form reclamation with- | 
ay drawal of October 19, 1920. ~~ : : 
‘In the Havens casé just. referred: tO; the dapirtment directed that . 
_said entry “and all other entries similarly situated should be sus- 
- pended, and remain suisperided ‘until’ ‘water for the irrigation of the 


lands covered. by: 1t: and. them. becomes. available, or, until-it:shall.be . 
found. adyisable: ito. revoke. the: ‘suspension: for: any - sufficient: reason. as . - 
- hereafter: ‘arising. Said. order: oF bee eaces is Salata "EPO the on ae 


= following Statement: Sle se Poe MER eoe Gao 


6 ‘In. vice “of. the: ‘fact. that, ine: es ae oie ae all: the. equine i 


ey which she could possibly meet, and has 160 acres ready. for irrigation ; that: a 
“hig * ifand ig worthless" “without” irrigation: ‘that ats: ‘present. first’ fornt ‘Feclama-. 7 


tion withdrawal. would prevent the land from being appropriated t0- the: ‘use. of, = 


- ie Or. entered 1 DY: others, if; this. entry. should. be: canceled,, and. ofthe fact. that: its | 
oh ‘continued segregation’ “under this entry will mot. ‘injuriously_ affect’ the Govern- _ 


“nent, or ‘others uider present conditions it is believed that’ no good ‘end could 
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be served: by the cancellation of the ee: or. by forcing the. ‘entrywoman to 
| . acquire the land under the relief act. : _ # | eee 


a Upon mature consideration, the demaranca | is of the. opinion that. see: 
the: order of. suspension. issued. in connection ‘with the Havens COse. 
~ should not: be construed. to prevent the allowance of relief when-i in- ‘ae 


~ voked. in- proper. cases, In said Havens case entrywoman’s: contem- 


a, plated source of. water supply had failed; she had been. unable to. 


3 effect reclamation within the lifetime of the entry as extended, and 
i. opposed the: stiggestion: that: ‘she perfect her: entry by: invoking: the 


relief act of March 4, 1915 (88 Stat. 1138, 1161). In her appeal to the 


: i department, Mrs. Havens’ specifically. requested that her entry be 
permitted to remain intact until it was finally determined - whether 2 oe 
water for the irrigation of her land would become available from the. 


ad projected All American Canal system. The: order of suspension was se | 


- intended to afford. the same protection. to other entries. similarly 


- situated where the claimant is not disposed: to invoke the provisions 


of the relief act, ‘and it should not be applied in cases where the 
entryman desires to acquire title and ¢ can make an acceptable show- 
ing under the relief act. . ees 
.. The instant case- is. plainly within the tees of the. teliet Lee of 7 
March.-4, 1929, supra. Said: act is merely supplementary to the act 
of March 4, 1915, supra, which was passed. for the purpose of afford- 
ing relief:to those persons-who had’ made-and prosecuted. desert-land 
_ entries in good faith, and. who, without: fault on their part, had.been 
unable to effect. reclamation as required by. law, provided they could . 
show. that. there was no reasonable. prospect of obtaining water suffi- _ 
cient to effect reclamation within the lifetime of the entry as exX- | 
tended or as it might be extended under existing laws. ey 
For the r reasons stated, a, action: of the. Commissioner i is. Eee 
: | a : | = Reversed. 





“RAYMOND BARBER ET AL 


Instructions, Aprit 20, 1982 


yy on AND. > Cas. ‘LaNps—Lsasn—Opmarine Acnemvants-—Paysinn. a 
~The. -approval. by. the: Secretary, of ‘the: Interior. of. operating, drilling; ‘or de mat 


oe sagt - velopment contracts without regard. to. acreage. limitations under the fifth | 2% 


proviso. to. section 21: of the leasing act, as amended by the act of. March: 4, . ‘ ; 
1931, leaves both the legal and equitable title in the pernittes or Jesse ae 


and: makes him chargeable ‘with. the full acreage involved, 


| - Fit Assistant Seoretary Diwon to: the Commissioner or the General 7 7 
_ Land: Office: oe : 


In your [Commissioner of the General Land | Ofc] lettar of} March ch bo 


oe 12, 1083; JON recommend authorization for the. issuance. of leases to a 


fy BBL 2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR " GEE ee 


| | - Raymond Barber et al. asa reward ‘for ueevary of. gas on the ia oe - 
embraced in oil and gas prospecting permit, Evanston: 08338, con- a 


taining 2560 acres. You stated that an operating agreement between : . 7 — : 
the permittees: and the Mountain Fuel Supply ‘Company. had been 
approved. by the department; that’ the operator was: not. chargeable. - | 


with any acreage under the act.of March 4, 1931 (46 Stat. 1523); and a 


that the lessees would be. charged with. Ais per. cent, or 28.80 acres ~ oo aa 
| ‘SOL, the (a). lease acreage and ‘two: per. cent, or 38 40 acres, of the tb) ow 


lease acreage. 


Fhe Diccce of the Geologiéal Survey } has deca’ Ve concur in ce . 
your letter and has submitted the: record to the —— for .*: 


: instructions. 


It is clear. that neither andes the singral: eating act: nor under - oo. | 
the said act of March AS 1931, ‘can leases be granted. without full = 


charge of the acreage. leased. - Under the practice which has been 
followed in cases arising under the general act and-not under the act — 
of 1931 operators have ‘been charged with the percentage of their — 


interest reduced to an. acreage basis and the permittees or: lessees 


have been: charged i in acres with the interest retained or the: royalty 
reserved. Such charges of leasehold. interests are necessary in the 
: administration of the general act: when operating agreements. are in 
effect partial assignments: of interests, tagse Associated Ou Company 7 
(51 L. D..241, 808). ‘ 

In its instructions: ‘ander’ the + act of 1981, vasptoved 5a une 4 1931, 
_ Circular No. 1252. (53° I, D. 386), the department says (par. aj 


The provision. of Sec. 27, ‘authorizing the Secretary of the. Interior to, apprové 
‘operating, drilling, or: development. ‘contracts without. regard to acreage. limita- 
tions is primarily intended. to. permit. pipeline companies or other: operators to 
enter into contracts with permittees and lessees in numbers sufficient to,’ justify - 
operations. on. a. large. scale. ‘for the discovery, development, . rea raat or ois 


; transportation of oil or gas. and to finance the same. 


. Such contracts must be submitted to the Secretary. and appre : 
ba him in advance of being considered. effective. . - Manifestly, the 


‘Secretary can not approve: any. such contracts on any” theory- other. 
than that they are purely and simply. operating, drilling, or develop- . Pa 
ment contracts. or agreements, leaving i in. the. re or. Aseages So ee 


| the full title; both. legal and equitable. 


_ . Inasmuch as contracts approved ned the. fifth. proviso ito. sce a je - 
- OT of the. leasing: act: as amended by the act of March 4,1931,leave 
the: legal and equitable - title to the leasehold interest. involved 3 in the | 


. . | permittee or lessee he must be held. chargeable with the full acreage: : _ “oe 


"s of the permit, or lease, or leases. 


“The record is returned. without ou of your letter in. x ofdep 


oh ee | that change may be made i in accordance with the fomeeone views. ee 
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“baal alee ang ie. of, PAUL GABBERT. 


| “Decided. ‘April 80, 1982, 


ae ee 
pete 


| ‘Cintinivsuire ving otro seein Ewrny. 2 ee irre Hebe 2 CPE eee 
“Wiiere no records OF | ‘naturalization ean be. -prodiicel: evidence. that” one: had | 
= deplared his: inténtion’: “Of. (iacaaiietgs a: ‘citizen. and chad: alleged’ Le oath: in | 


heen ‘duly atamalized © ais a \ citizen: Boyd v. “Thayer (as wu. S. 185). 


oy Epwarps, Assistant. Secretary: ee ae a es ee 
; By: decision, ‘of. February. 25; "1939,. the ne eee i the Gen- 
: a Land Office held for rej ‘ection ihe. homestead application, G. LO. . 
03488, of A. Paul: Gabbert. for the fractional: SEY,Sece. 17,T: 1S. 
Red. We 4th ‘P: -M,, ,. Illinois, for. the: reason that ‘the. applicant had — 
failed to furnish. eee that he was 4a: citizen: of the United States, 

. he: applicant. has: informally. appealed.. -It: appears.that.-he was 
a in, Germany:;. that he: carne tothe United. States when he was © 
: a. minor;. and: that-he believes that. his. father was naturalized while © 
he was-a:minor;.so: ‘that he, thereby: became, a.citizen.. But he has been 
unable. to. furnigh. documentary: evidence: other than.that his father 
declared. his intention to. become: a citizen in 1871.. The applicant - 

- states that: for: nearly. 60 years he has. believed: and held himself oo 
to be a citizen by virtue of his father’ g naturalization: oe Se : 

“The: records ‘of the:General Land. Office. show. that. on Ao 26, 


cs ‘4877, ‘August - Gabbert. made. a. ‘timber- culture. ‘entry for land in 


| Kansas, alleging under oath that he. was. “a. citizen of the United 
hie States,” It. 1s. shown that: this entry. was. “relinquished on ‘October = 
- 8 1884. . The; applicant: s swears ae said ers Gabber was. his 7 
P father. ee see aa rag ti 
Tt may ‘bet so" prestiiadd: tliat Aiud G Gabbert was notes ‘swearing + falasly 
when i in 1877 he alleged that’ ‘he was'a citizen’ of the United States. 
His son;:this appellant, “was then! residing: with: him and wwas'a- paitior. 
It is: held -establishéd” that::the : ‘appellant: Is: a naturalized citizen 
through naturalization: of: his*father = °° a 
“Inthe “éase" of. wna ve phage ce U: Cy 188) thie: court ‘suid : 
(ps 180)» APE LUPEBC & tf Fh | : ; 
| It is true that naturalization ee the: de of "Conigress * dénown’ AS” She 7 


; ilaturdlization ’ laws: ean! ‘only be -Gompletéd’ ‘before a: ‘eourt; “and: that: the: ‘usual | 
, proof. of. jaturalization. is: BR -COpy: Of thé record: Of: the: court? But: itis: “equally. 


~ 


_ true -that--where no. record. 6f naturalization: cari: be: produced, évidence: thatia — 
> person, haying, the requisite: qualifications. to. become, a. citizen, : did, in., fact. and © 


ee ke 


= for a. long ‘time vote and. hold ‘office and exercise rights belonging to citizens, 
is. sufficient tO, warrant a | Jury 3 in. ett that he had been ay naturalized 
as’ a Citizen: : PS apne ee , rene 


22% Fe ae TE 
rgticn 


phy eae hee 
rea 6 Re Sa Sere 
: ied ' :- : 
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‘Bee: allo: Goncivéi: we Old (80 Ni J. Law’ 535, Tr as 1070), and Tia 


_ ‘s Sielekems:(51:Cals App: 588, 197 Pac: 668). hell fe, 
~The decision: appealed: ete is:reversed and: aha decid 3 is Jeninned la os 


£0. the General Land Office for appropriate action ‘on the: -application:. 


Ath ig ete = Lae Jand. narod) is ey, claimed: ‘bye cee oe 


>. person: AED Ga TU oS SW DGS EGR SD “ESTE Og Ose 
eo bee , ae a 5 ae wae ~ oo ca a) | Reversed: and ‘reminded ae ne : 


ae : io ‘peciae May 8, ‘1992 EY bine Syl Fe e Ee oo ae 


| Navas. § Senvron—Homesreap, “Binoy HESMENOE,, ie oe ae i. sedan ao 
rhe’ fact that: a soldier .or. sailor: “was. ‘dishonorably discharged, from, § a 1, subse 


quent: reenlistment. will not defeat. his right to credit” ‘toward residence mae 


on a homestead entry under, section 2304, Revised. Statutes,. as. extended by 
‘the: ‘act of February: 25, 1919: ‘for. ‘service “of. ninety days ° ‘Or more fates ee a 
prior. enlistment’ from which. he: received an honorable. discharge. | oe 
Paton. ‘DeparrMenva ‘DEctstow: Vacani.” eee 


“Case of: Pred B. ' Rogers (UL D: fd) vacated: ey a captuiiete’ dips yy 








Epwanps; “Astistant Secretary: 


_ This 1s, an. appeal by. Frank. c bis from : a Beanies of thie: Come 
| missioner of the’ General Land Office. dated February’ 3, 1982, ‘deny- 
ing. him. any. credit. ‘for. his ‘naval service, and. rejecting. the. final . 
proof, submitted Ostober.. 22, 19381, ‘on. his homestead entry, ‘made’ 
August 19, 1930, for Nye ‘of lot. ale cf NW, , Nib NEM, and Sw | 


NEY See. 31, 1. ‘9 N.,. R.9 E., 8. B. M, aioe a 


~ According to ‘the final’ “proof, entryman resided on | the iad" e fiom | . a 
September. 1, 1930, ‘until. “May 15, 1931, and the improvements, are. 


of the value ‘of imore than. $1,000. ‘Tn. his testimony. entryman. ; stated : 
that he had served i in n the United States Navy, from April 18, Aor, | 


until May 27,1919. pie eS 
_The ‘Buread, of. Navigation, Navy. Depatiment ae eporteat ‘that ys 


| éntryman_ enrolled in. the. National Naval Volunteers. on. April 18, 


1917, at Mare’ Island, California, and. reported for ‘active duty. the: Jace 
7 game day; that’ he was issued... a cf good discharge,” undér honorable ie 
_ conditions, on. October 19, 1917, from the .U. ise Ss. ‘St. Louis; that 
he enlisted - in 1 the Navy 0 on. ‘October 20, lott, on. board the same aon 


7 the ‘receiving’ ship at Mare. Island, "Califoriia “that he again. "enlisted 
on September ii, 1919, at the Navy Recruiting Station, Los. Angeles, 
. voninael and * ‘was “igstiod | a dishonorable discharge on ni July 28, - 


re ‘aepord ine: salihs sentence. of. genre: court, _maxtial | from “the. naval. prison; 
: Navy Yard, ‘Portsmouth, ‘New Hampshire, ‘on ‘Account of disobeying ‘the lawful - 





_ : order of his. superior officer. and drunkenness, on. duty. 
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“The. Commissioner held -that. entryman’s last’ discharge: font es oe 


- : i. 5 Navy, being dishonorable, vitiated his entire naval record in so far _ Be 
as credit in the matter of his- homestead. ventny 3 is: concerned, effing a ee 


on fred.B. Rogers (47-L. D. 825). . eae . ee 
_. + In the casé: cited, involving thie right: to See Bh: ides edd a 
-< “tional entry, the soldier deserted while serving his second enlistment | 


= during the Civil War, and. the department. held that. the ne in’ - rs 


| _ the case of Leroy Moore (40 L..D. 461) did not apply. : a. 
In the Moore case, supra, and in the case of ‘Natalbany Dh oee oe 
a Co. Lid. (40 L. D. 225), ‘it’ was held that an enlisted man who | 
_. ‘deserted from the service of. the United States, but subsequently _ | 
. enlisted again and served for a term of 90 days or more and received _ 


_ an honorable discharge from such’ enlistment, is deemed to be hon-  ~ 


 orably: discharged: within, ‘the. ae of seotion, 2304, Revised: 2 


oS : Statutes... 


The. act ‘of February. OB, 1919 9 (40 Stat. 1161), ae dee ‘sub- 
| ject to the conditions thereth expressed. as to length of service. and: 
honorable discharge, ‘the provisions. of sections. 2304 “and::2805,-Re- 
vised Statutes, shall be applicable in all cases of military and naval 
service rendered in connection with the Mexican porter: operations 
or during the war with Germany and its allies. | 

Section. 2304, Revised. Statutes, provides. Gate every private soldier: : 
or officer who gotved in the Army of the United. States during the — 


| rebellion. for 90 days and: who was honorably discharged, and every “ 


seaman, marine,. and officer who served.in the Navy or in the Marine 
Corps during the ‘rebellion for 90. days and who was. honorably 
‘discharged, shall be entitled to inake homestead entry and be cred- 
ited with his term.of.service as residence thereon. 

In the case under consideration, the soldier served i in 1 the e Navy for 
more than. two years during the war with Germany and her allies 
| and was honorably discharged. One hundred and seven days. later. 


he again enlisted in the Navy, but was later dishonorably. discharged. 


a | His last. period of service was in no. way connected with the first, — oe 
_ and ‘to now impose. the proposed penalty: for misconduct. during ie 


2 second’ enlistment. would. be without, authority of law... ~The military. a 


= court before which he was tried’ for his offenses during the: second 


: period of service prescribed the punishment, and it is not within = > 


the province of the department to add to the. penalty imposed by the gee 

- court even were it disposed to do so, 7 
In the cases of Leroy Moore and Natalbany be Co. “Tad page Re 
| supra, each claimant was given the benefit of | an honorable discharge. ere 


listment. “The conclusions reached in the two. cases eould properly’ _** 


ee have been based on a, hone that the two services in each case ‘were a oom 


Ae | es followed. 
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entirely distinct’ and: ‘in-no way ‘donnectéd, and that: the s service of . 
more than 90 days - from which the soldier was honorably discharged: < 


; brought. him. within: the. provisions. of section” 9304, ‘Revised’ Statutes. 


‘The same. holding must, be applied: -to.Robie ; cand. as he had completed ~ 


ae one year’ ’s residence: on: the:land ‘prior.:to Gaal proof, his. entry: will Ree: 


| Dass ‘té patent, ‘final certificate: having: issued October: 29;:1931. - ae 
a “The rule’ announced ' in’ Fred B. eas tate) acddah will’ no longer be : 


GEORGE WASHINGTON BIRTHPLACE ‘NATIONAL | MONUMENT 


- Opinion, May 4, 1982 


aa Navionat, Monvsenrs—Ceaenmntes—Taanseex—Hurns. 


, Conveyances: by ‘the heirs to. the’ Wakefield National: ‘Memorial : ‘Aasociaition 


zs fe jot: oe a foe 5 e ee . —s | ‘Reversed: we 


' and by the latter to the United States of the: family burial. ground: on the’ — 


: ~ Wakefjeld: property, -sinee:. designated: as the George Washington. Birthplace 


‘ National Monument, constituted. Be dedication. to ‘the: public. as: a. national. = 


is ; memorial, and alienation. by. the. heirs for such purpose, is not prohibited. | 


by the laws of the State of Virginia. Colbert et al, v. . Sephers (ea Va. : bs : 


“401, 16 8. E. 246). 


| Roeer, Solicitor: - | eg eee, a 
~The. Director. of the National’ Park: Service. ‘hai, onto my 7 


: opinion regarding» the. status of the title to. the lot, approximately 


30’ x 30’, at. Wakefield, Virginia, used. as. a, fondly burial ground 


and: which, with: other. lands, was included j in the deed to the United. aes 
States dated June. 22; 1931, fon The Wakefield. National Memorial = 
Association, a corporation organized and existing under the lawsof 
| the State ‘of: Virginia. : The: deed was. _accepted by. the department: et ie 


on behalf of the: United. States October 14, 1931. 


The: memorandum submitted, ‘by. the Director reads i n part as ee 


follows: ee ee ae Oe ee | Be ge ha 
Ata receiit: meeting of: the: uuatess. of the. Wakefield National Memorial * 


- Association. in the rooms ofthe: Fine Arts. Commission, ‘there was some dis-:: ; = ie | 
cussion - regarding the: status’ of the title. to the grave: yard. plot: which. is ar 


; : within the. -Wakefield ‘property at the George Washington Birthplace. National - ae: et ne 
| » Monunfétit’ ‘conveyed: ‘by- “said Association | to” the: United:. States. under: date of .- re ae 


June 22, 1931. A: copy of the deed of conveyance is attached hereto. in ‘which 
_ the grave yard: plot is: described as “Tract Number One”. # 
In the: ‘discussion. referred ‘to, some. of ‘the: trustees : ‘{iferred’. that aides. | 


| the: Virginia law. grave, yards. cannot: be: alienated and that title therein must 
_ remain in the heirs. of the. deceased, if. there be any: living, . or inthe State. 
It appears: that the: Wakefield ‘National Memorial ‘Association acquired: the Pe 


io grave yard. plot under a deed of. conveyance . dated December 22, 1927, copy. - - 


. of which is attached hereto, from Mary Washington ‘Keyser, et. ‘a, on: condi-. ae 
tion ‘that: said | Association. ‘restore or: cause ‘to’ be restored “the burial vault eee ee 


652: 7 DECISIONS OF “THE DEPARTMENT OF THE INTERIOR; bes £¥ph: - 


“on: said enon in. the aca. ee a suitable. memorial, structure. of: a: permanent, ; 


8 character... and. would. improve . the, ground around . said. vault and. the. Jand. : 


| immediately. adjoining, the. same in a suitable. ‘and. appropriate. manner within: | 
a period of ten. years. Te is: ‘provided ‘further ‘in’ ‘the’ said deed of: ‘conveyancé' y - 


re that upon ‘completion: of* ‘said’ ‘restoration | ‘and® improvéments,. either" ‘by. - the. 


Agsociation ' ‘Or: -the. United: States: OY: upon » reasonable: ASSULANCE . ‘by: the, United, - 
- States -within gaid - ‘period, ‘that: gaid:- restoration : and. improvements will . be, | 
~ made: sby. the United States,, that. title. to the property, shall. be conveyed. by Le 
the Association to the United. States upon further ‘asstirance to. Permanently, > 
‘Preserve and maintain. the property in good condition.. mice dy Tahie 


Prior to the conveyance of this property to the United States, the ‘burial a : 


| vaults were restored. by the Wakefiéla” ‘National . ‘Memorial. Association | and 


a improvements. made : and. the. sround.. around the. vault, improved... Attached a 


| setting out: the work done by. the Association. in_ the exploration and restora 
~ tion of. the cemetery property, ‘together ‘with a circular of this Service con- 


- taining a photograph of the ‘property as. restored, | i 
Phe-deed:from. Mary. Washington. Keyser, et ‘Gh ts oe association Fe 
Ee ery to:in«the: memorandum contains: recitals. of. the: sources of | 


“i the grantors” title, the: ‘purposes’ ofthe: ‘conveyance,’ and: the: eondi- 


_- tions. imposed. | ‘These © are’ ‘substantially | as’ statedin ‘the ‘mem- 
a orandum. with,.a ‘provision. ‘for. reverter.to the heirs. in “the” event of. 
the failure of the association to ‘complete or ‘cause. to. be. completed 
the restoration and. improvements within a period of: ten years or 
upon failure of the United States to give assurance: ‘satisfactory: to. 
the: grantors’ looking’ to thie completion: ‘of said’ restoration ‘and. irn- 
. ‘within: a reasonable: time ‘thereafter 2 The: aera 


the: Sesoulation: aid 3 its! pasiaees the: United roe in: the -absence | 
of ‘Some legal ‘bar’ not: apparent’ on'the face of the: record: one 
‘Attention 3 1s called: to'the recital: to'the effect that: ‘by a dated. 
_ Sépteniber’ 1,°1858;the ancestor: of the ‘grantors' conveyed the“ bury-’ 
_ ing ground ” to the State of Virginia, suibject:to' certain conditions: 
of! fencing’ ine and marking by suitable tablets: as described: in the — 
deed and that because of failure of the State of Virginia to comply: 2 
_-with,.the conditions. imposed. the title, reverted. to the heirs. of the _ 


: . : pea At ‘thus: ee that: the failure on the ate of the: State. : be a 


«The Giiestion.- for:: pieced: ae the: pi anovetors, 7 
_ is-whether: under: the Virginia: laws the title: to: the: burying: ground. po 
— nflstirémain in t the: heirs, Te there be any. living, otherwise 1 in’ ‘the State 
of Virginia, . ae a - 
7 “The - provisions. of. ‘the. Vas Code. of ‘1930. nee te “ceme-, ae 
teres and:burial: grounds. haye been. examined.and: nothing: as: ‘been: - 





cee Tas ie. 
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“fo iitiee therdin, which: appears to. prevent. the. heirs: from ae the | ‘ 
“conveyance . “to. the ‘association: for’the™ purposes ‘specified 1 in'the'deed 


-and.no law or. “authority. has. been, brought to ikke attention which 7 
would render: the: conveyance , ‘invalid... 

 Etisy ef course;::well-established : ce hab. ae lots. or 
burial grounds where. intérments: have: been: made. can not: be. made 
‘the. subject of trade’ or: commércé: and various restrictions against | 
alienation. and encumbrance, designed to" “prevent their desecration, - 


‘have been imposed, although they-may ‘be: condemned under certain oS . 


‘conditions where ‘the public interest requires.’ “But, none ‘of ‘the.ele- 
“ments” ‘proscribed: by: the law or decisions ‘are. present in: this ‘case. 


On: the: contrary, the: purposes’ of ‘the - conveyances involved: ‘Rete : 7 


are to preserve ‘and: protect: the: burial ‘ground :and to dedicate it.to 
_ the public as a national memorial to ee: ancestors of the. cael Ss. 
. most’ distinguished citizen.’ ie ee hia pa 
That ‘such dédication ould be effective. to 5 vente titles im 1 the asso- - 
Scintion which ‘was instrumental in: preserving the ground as a-public — 
Memorial and ‘set’ it “apart. from. surrounding lands: has. been: ex- 


- —pressly recognized by the Virginia. Gouits'in the:case of Colbert-et ol 


_v. Shepherd (89 Va. 401; 16 S. E. 246), decided November 17, 1892, 
- by the Supreme Court: of Appeals of that.State.. The case involved | 
the tomb of Mary Washington, the mother. of ik Washington, 
- located near Fredericksburg, Va | 


It appears that in that case the defendant gave "the pinta a ee 


certain option papers agreeing ‘to gell.a. ‘tract “ containing about two 


acres of land with the Mary Washington monument and large marble 


_ shaft thereon.” The action’ was one for" ‘damages’ for the alleged - 
_ breach. Of. written. -contract to. convey .. the said. monument... ue 


Tt. appears. from the facts j in the case that: in. 1789. Mrs: ‘Washing. - Z 
Aon -was buried on Jand which; was: then: the: property of:her sonzin- 


Mais Colonel Fielding Lewis: ‘The: further’ material facts a are » recited . 
‘an’ ‘the decision’ as” ‘follows: Pie we here Te , 


“4 a * # “About the year. 1831, ety years after ‘Mrs. ‘Washington 1 was: ;bUeee. > 


an association was organized to erect a. monunient: ‘to. her: memory.- ‘over her | _ 
‘grave; and Gen. Andrew Jackson, the renowned president of the. United | . 


States, who had been compatriot in arms. with her. great son, cand. whose youth- 
“fuk blood: had been shed inthe: Revolutionary war for’ the independence of their 


common" country,. was’ “invited to. ‘lay. the‘ corner stone. And on the Wh day. of. ae 


May, 18383, with civic ceremonies and military. pageant. worthy: of -the: occasion, 


the. venerated..chief magistrate .of. the’ United: States, who, ,the’ illustrious 


“Thomas’ J efferson’ said, HS had- filled. the. measure of. ‘his - country’ S:: glory,” in 


‘the name and: in ‘behalf of all the people’ of: this great country, ‘performed the io 8 


‘Signal’ act of- public gratitude’ and. affection, : and laid the corner stone’ GE the e ; 
-mnonument: which ° marks:the : grave: of the mother. ‘Of: the: “¢ Wather. of: ‘his. Coun-. ae 
try,” and thus, in the most solemn and impressive manner, dedicated to" ‘public 
- and, pious. uses; forever, : “the: consecrated... , Spot. where the. ‘Femains— ‘of : this 
honored ¥ woman. had reposed. for, Ab. years. in the grave: where the: pious duty, and s 


= ‘Be * % ie rey re ered aes ween dt 
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ae reverence: of her: ghilareis- haa: Jaia: her.. Brom. ‘that day to this no. , right, or = 


a dain of private ‘ownership. has ever. been | exercised over it. or. made’ to it. In: 7 
Beatty v. Kurtz, Judge. Story. ‘said: : It (the lot) | was originally consecrated. 


for a religious purpose. It has become a. repository of the dead, and it cannot . 
_-- now be resumed by the heirs of Charles Beatty. » In Cincinnati v. White, tha 
: ‘court ‘said: “ There is‘no particular: form or. ceremony. necessary in dedication. 
sto’ public use. All that is required. is the assent of the owner’ of the. land, and 
- the faet of. its being used for. es purposes.” 2 _ Beatty Vv. Korte, 2 Pet. 566; Bu coast 


| | _ Gincinnati. v. White, 6 Pet. 431, ae 
‘In the case under coiaderieoe the: thane ‘purpose ‘of ne te | 


| ee that the premises should be dedicated: to. public uses and they not “ a 


only have given their. consent but in order.to: make more certain. its © 
dedication have conveyed the. premises. to an. association, organized ‘ 
for a.public. purpose, which in -turn: has. made penveance: In due a 


=? form. to the’ United States. 


- The conditions imposed ae ee duly complied with, and ‘the - 
u ‘United States has accepted the premises on behalf of the people.. Bog 
I find no legal bar to the vesting of title in the United States and | 


ar As, . ‘therefore, my opinion, that the: Government now: holds good 7 - * 


os title ‘under the aforesaid conveyances. Se 
_ Approved: . ee ee 
o al OHN H. Ring aava: 
Assistant Seoretary. 


RITA D. ‘KUNZ 


| Decided May 1, 1982 


‘Reraysons— Waren Exrrorarion Pemarr—Tans’ AND , Comnersst0Ns—ADrtICA- ae 


| TLON-—-RELINQUIS HMENT. 


An application for repaymént of. fees. cendered: with an application’ 4 for: a 
_ “water exploration permit filed after. the permit; application was rejected. but 


7 before adverse | decision had been declared. final, does: not: amount. to. a | | - 


_-voluntary withdrawal or ‘relinquishment of the application for permit so 
ny as to bar repayment of the fees. John J. Kotkin (49 I. D. 34a), and a. G. 
oe “Hofmann oe IL. D. ap). ee 
Accounts. wee eg Dale Aas 
. - Moneys paid in “connection. with a claim toe publie lands ‘should. ‘not be 0 
deposited in the Treasury as earned until the claim has been allowed... 


| ‘tows Assistant Secretary: a, oo 
On February 4, 1999, Rita D. Kunz appliéd ne a, se ‘inden’ -#hie: 


a nee of October 29, 1919 (41. Stat. 293). to explore for water beneath ae 


| “the s surface of Secs. 10 and 15, T. 28 S., R..63.E., M. D. M., Nevada, for 
which she ‘paid: the usual fee of | one. » cent eee wean) amounting to 
$12. 80. | | 


‘The applicndion. 4 was tranamiitted ie 5 th iGenarar’ Lana Office Rae | i 


‘consideration, and chy letter of March , 1929, the Commissioner of nie: : : | 
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: ae Land: Office: held: “the: application for: eséotion pécase. “of ee 


~~ defects in the. proof, with: ‘opportunity: to-cure such defects withi ae ae 


ik thirty days from notice. The applicant, finding: herself unable to oa 


supply the required additional proof, filed application on April 21, ee 
1930, for return of the fee. Thereupon she was required tosubmitan 
ae affidavit setting. forth why. she did not complete her application for. 
permit. At the same time. she was advised that her application == 
~~ for repayment was considered as a withdrawal of-her application for 


ae permit, and. accordingly. the. case, involving the ome ‘spplication . a 


was closed. 


By. decision’ of March 10, 1939, the eaphestion for: eno a a oe 


a . rejected on the. theory. that the application. did not have-the: status” le xe 


ofa rejected application, but that of one withdrawn or relinquished. oe 
~ This theory. is untenable. The application was. incomplete, AS OX 
7 -pressly held in the decision calling for additional evidence... -Further- | ee 
_ more, it is noted that it conflicted with a patented. mineral entry.as 


os to. a ‘part: of the land in ‘Sec. 15. No relinquishment: of the permit ae 


| application. was filed prior to its final rejection nor at. the time the. - Co 


a first application for repayment was filed, ‘and even though a relin-- eo 


quishment, was thereafter, submitted on the form: prepared for: filing i 
in connection with. applications for. repayment, that condition does 
~ not operate to. prevent repayment, as was held by the Sepmetetent: a sgh 


| . In the case of J. G. Hofmann (53 I. D. 254). 


The relinquishment i in this case was filed. only for ¢ phe: purpose of 2 <o 
completing the application: for repayment, and it was not filed until - 


a 2 after the application for permit had been finally. rejected and closed. » ee 


oot Phe: application for permit was not allowable for reasons ‘above. - 
‘tated: and the fact that the applicant applied for repayment before 


_ the: permit application was finally” rejected, but after it had been oa. 


held: for: rejection, is no. reason for denying. repayinent. John J. 8 oF 


| Kotkin, (49 L. D. 344). 


Iti is. deemed. appropriate 'i in. u:this, econection: - cal attention t6 tha oo 
general rule that: moneys paid i in: connection with claims. for. public ties 


in) lands should not be deposited in the ‘Treasury as earned until the. ar 


= claim has been. allowed. - -Itis. directed: that appropriate instructions * : -_ re 
be. prepared covering cases of this kind such as now obtain in respect 0) 0-7 
_ to. permits under the mineral leasing: act. See. Circular No. 1004, ene rt 


approved May 2, 1925 (81. Le D. 138). 


“The decision: appealed from is: reversed rena the case, is remanded we : = 


me for further appropriate, action as indicated herein. 


Reversed. and. remanded. swith instructions es 





a ce eee" indtractions of June Ay 1988, PD. “656. —Ea. = aa | : 
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| IRRIGATION (OF: ARID. LANDS’ IN NEVADA—FILING- - FEE—ACT : 
(Pe gist dove 1 OCTOBER, 22). 1919 ae 


oo. toast eet _ a - 
i ae lS a SY ena Sn RR gt 


ee eee stad - <Inerruormons a 
ES eo os coe r pe Lanp- Orca: 


hea ey Se an | Washington, Dd. as Sune: 1, 1988. 


- Reorsnin, ‘Oinwow Chas Nuva? ae 


| -Bleréafter: the: filing fee of one cent § an’ acre : tendered with apie: : 
7 tions for permits under the act of October 22, 1919 (41 Stat. 293), 
‘ shall not be’ applied 't until eave of the: permit for delivery to Ae a 
Permittee,’ - 
yas verses Taos. G Pivinas 
_ Assistant Cc omamissioner. 
- Approed a4 
ou OLN Hh Eswanos; 
as ~ Assistant # Seoretary. 


et, 
cf 
fe 


. ‘WHITE: Y LESSEES | OF ALLOTTED ‘AND ‘TRIBAL. INDIAN, LANDS— 
agok GhuEns “HUNTING AND FISHING ‘PRIVILEGES - | 


a inggab a a a ; “Opinion, ‘May IY, 1982. anne = i e Fine 






IRDEaNs TDIAN Lanps—Luise—N on- INDIANS! | : | 

; he | “general . ‘Truale:as: established : by’ decisions of the courts Aig: that: ‘laws; 

treaties, and. policies relating. to the. Indians ‘are’ not: intended by: implica: 

“tion or ‘otherwise to: extend. to. white. men, United. States: Ne Hi ig gins. oy | 
“N. W. 609). a ae 7 ; 

7 INDIAN Laivis—Lmasn—Non-Inoran Lxsens—Hunmne » AND. ) FIsHINe Purvirxexs, 


- j ae ‘The jeasing of ‘lands by or ‘for Indians ‘does. not change their trust, character . 


“or take -thém out. of the exclusive jurisdiction | of the: ‘United. States,, and. a 
lease of allotted or tribal lands for farming and: grazing “purposes does” not 

- confer. capon: a. ‘white lessee: any of: the. ‘hunting, trapping; -and- ‘fishing rights 
and privileges: possessed, by. the 2 Indian lessor prior: os sthe: lease. : can fe Wann 
Freer, ‘Solicitors: 5 ohease aig eae! Gee MALE P Nts 
- Upon: request of the Commissioner, of Indian Aifairs: you [Secre- mg 

_ tary of the. Interior] have ‘asked my opinion | as to’ ‘whether ‘or not 
~ white . lessees: of Indian allotted or’ tribal: lands have the, right to- 


hunt and trap on said lands. The i inquiry arises in- connection with ie 


Sioux Indian larids on the Pine Ridge Reservation 1 in South Dakota. | 
The question submitted relates to -farming and grazing ands. 


2 Congress has ate various. times’ enacted legislation authorizing | the : -_ 





| : 4 For order directing issuance of: these instructions see éise “ot Rite D. “Kune, D. 654. “wa, | 
_ 2 Far prior ‘instructions on this subject see pabesrae. 3, Circular No. OES Buproyed ; 
“ ee 8, 1927 Le L, D, 87, oe): —~Hd.. . - “s 
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eo leasing, of both allotted. and tribal::or: unallotted: Indian. Jands: and a , 
these: leases are: usually taken by white meni; ?.:¢:-» oon bea bp 7 


"Phe. general.-rule..as- established. by:- ont euler is: tliat laws, 
“sb ontion: and. policies. relating. to: the; Indians. are not: intended: cby : 


: “implication or otherwise to: extend to: white men. Furthermore, no gone 


right or jurisdiction rests in the United States to remove: white ten . 


a _ from the operation of State laws to which they are ‘ordinarily ame- a | a 
_ nable, any more than the State has. the right: or power to subject ae 


7 restricted’ Indians to its laws, from which they 2 are exempt, either os 


a directly or indirectly. 


The: hunting, | trapping, and. atta ne of ‘hie. indiana are el : - = 
: their nature: immemorial and are reserved in their treaties with the’ - 


_ Government. They were ‘intended. exclusively for the benefit of the. 


members. of, the Indian. tribes. The leasing of Indian, lands, either ; a 
tribal or allotted, by. white men does not make. them. members of the. 


tribe or entitle then, to the: special rights. and privileges. reserved © : 
. for the. Indians; these rights. and: privileges. do not: run with the — 


leased lands—they are personal and not: assignable. The leasing of 2 s : 
lands’ by or for the Indians does not change their trust character or 


take them. out. ‘of. the exclusive jurisdiction of ‘the: United’ ‘States. . 
It was said, in. the case. of United States. yi ~ Higgiea, | 10. Tesh . 
609, ene oe 4 3 


Le, ore has. hea hela ‘that: a. “white: man ‘adopted bite an’ “Indian? ‘tribe 
by’ the mies and: ra lepelastiat ae oe did” ‘not lose his status as‘a! white: ‘man, or 
acquire - that of ‘an Indian’ PRL By? Indian polity’ he night; By ther, be ; 
classed - as: an: Indian, ‘but not! cor the: Constitution and. Jaws" of the: United 


Pal erst 


watgtand pain “ania, Senay ‘and. “conditions. ne deem ie 


| “present. in. the. case: of. ordinary. leases... The. lease. form. submitted : 2 
herein specific ‘terms restricts. the use: of: the lands “ tt for. farming and. | 


_ grazing. purposes: onky 2: ofItalics supplied. J:* The lessee: agrees that. 


he & Lia use the tind” ‘solely for the “purposes for whith ‘herein 


leased -* "* “and that he. will not ‘use or ‘allow. to: be. ‘used the | - 


premises for any other purpose than that authorized in - the lease.” 


ae a [Italics supplied.] ‘The lessor and lessee each for themselves further ee 
| oe ane other! ‘things. that’ if: the lessee’ shall. * fe “use” “the” ‘same 7 


mew 


oe: ES this lease shall thebipo expire at the option and election a 


| of the Lessor SPOR AEE o Awa? e Be eS EES GOR, as iw ee 
In view of: che fact that some uestior: is — Paisad: as : to! the ie . 
situation,’ it:-might: be: -well’ to oo an’ 1 appropriate -elatise = 


in ‘the: Tease i int order to ‘remove’ any doubt: » OME ASG PEEVE FL 


= oes Sp RE Peeks Oa a 
et ose F Tbe m Pg Nate ae Oe eg oS at ee, ce : ork 7 
“18607--82—vor. 5842 ara Ze is See RS 3 5 i795 as Pg. aa Bed wkercneha Hae AE” eae eee ee wy oa, 
3 : : + : : 4 : 
tee ‘ - we 4 te Ts. n + '~ ‘ @. . F S = 
ay See este, Ad UP eegs “Pes ag Seer eis be See Te gee. a fae Bie ge tat 
Paar a Bet eeancedia ae = ‘ 2 ape Fon ny BF Ae Sy i a ee 2 De ee aa Eas nom Oe. 
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me My: opinion is” ae white. jesse? of. india ‘lands have only: ‘such —_ 

es “rights as are granted them under the terms of their lease and that = _ 
“invany event they. ‘do not succeed -toor have’ any” of. the: hunting, oe 
- trapping, and fishing. en and pee less on the: leased. premises. oasis 


© Approved: a eat ee ie, Ps Beto a ag hs 
es M. Dixex.* 7 aye ae 
: First Assistant  Seoretory. Hae) ET oy 


GLEN L KIMMEL AN D. GOSHEN IRRIGATION DISTRICT 
Decides May 19, 1982. 


| Ructamarton “Hommstman—imnaarion: Drsrerc area UDICIAL, ‘Sarm—Punomase— ‘ 
| AssignmEntT—LIMrrarion AS TO Acamade—Parenr, ea Ee Be 
An irrigation’ ‘district. may bid’ in lands within: reclamation ‘entries. sola: ‘for. 
eee charges. assessed by: the district. ‘under the authority. conferred upon: it by - 
: - the acts. of August. 11, 1916, and May 15, 1922, without: limit. as to acreage 
and assign them to persons. qualified to acquire ‘them under the. act. of: June 
(28, 1910, as amended, but patents | can not be issued to the district ¢ pursuant 
to such sales, | ‘ae pty id ee : ae, YE 
RECLAMATION. Homusimap—Lrurra ron As TO , Aceuscn—Lanreartox Drerarors— 
JUDICIAL Sate—PurcHAsE. 7 | 
The. prohibition. in section. 8 of. ‘the. act: of. Aneuet 9, 1912, against holding 
‘lands. within. reclamation entries in excess: of 160 acres. acquiréd. -by: descent, 
will, or foreclosure: ‘for a longer period than two. years has no: ‘application. 
to irrigation. districts bidding in lands ‘under the acts of August 11,1916, 
and May 15, 1922, but section 6 of the former act. Axes: the e procedure as to 
| them, | 7 7 ar: ‘ Se oe ee | 
Tnsication ‘Drsterora—Eiruravion OF. Laxp FROM ‘Rectamanton. ‘Pnoseor— 
~ SUprIeraL- ‘SaLu—PuRCHASE—ASSIGNMENT. Sree Mee oe a cae) 
The elimination of land from a reclamation ‘project’ after its ‘ale for charges 
oe assessed. by the. irrigation’ ‘district. within’ which it is. ‘situated. ‘would not 
iy: deprive. the - district. of its rights. as: ‘purchaser : ‘under. the ‘sale, but ‘the. | 
. district will be allowed a limited time within which to. assign the land: toa. 
_ , qualified. purchaser or to: show cause why it should not. be eliminated. as 
~ not. susceptible of reclamation. : te of 


-_ “Epwanns,. Assistant Seeretary: E geek eee ee 
The Commissioner of the General: faa Office ae abt for oo 


- © conaideeution’ by the department. the record involying the. homestead 


“é entry. made under, the. reclamation act. of June 17, 1902. (32, Stat. — 


888), by: Glen L. Kimmel: on October 6, 1921, for farm unit “CC”? 


or lot 4.and SWi,. NW% Sec. 4,.T. 23 N., R.. 62. Wi, 6th P. ML, 


ae Wyoming, ‘Cheyenne series 031787, ‘containing’ 81. 05. acres. oe 
It is shown that by letter'of June 6,.1924, the ertryman. was. 3 Hoke | 


fied that his final proof, submitted March. 18,1994, had: been:exam- : 


- ined and found sufficient as to residence, cultivation, and ‘improve- ee 
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- pients: required. by. the ordinary provisions: S08: the homestead law; oa. 


~ that: further residence was not: required 'i in: order. to’ obtain. a patent ; 7 a ae 


| sand. that patent, would..issue.upon proof that at. least. one-half of | Ca : 
_ the: irrigable : area 1D. the. entry, as finally. adjusted, had -been Te- eee 
i. -elaimed. and: that: all charges, fees and: commissions. had: been: pads: ue"! 


“or, if patent was desired before all charges against the land had been — 


ce paid i in: full, the patent would i issue upon. proof. of reclamation. and _ 3 a 
payment. of all. charges due at the date of the submission of. such. ee 


7 proof, the: Government: retaining a lien for. the unpaid charges as 7 oa 
| provided by the act: of August: 9, 1912 (87 Stat. BBB) as = amended:...:' oe 


| by the act of August: 13, 1914 (38 Stat. 686). 


oe On June 12, 1926, ‘there was filed i in the Cheyentie’ land office : a ae : : | — ; 
a5 deed pened. on “May 17, 1926, whereby the. treasurer of. Goshen. cer 
| - County,. Wyoming, transferred the. said land to the Goshen Irriga- 


tion ‘District. Said instrument recited that the land was assessed 


- for taxes. for the. -year® "1923 in’ the: amount of $91 which had not. ea 
been paid; that the land was offered ata public sale: ond uly 14, 1924../ > 


| : . cand. was sold.to. the. ‘Goshen. Irrigation. District. for. the amount. ‘of : ce — 
~ -. the:taxes; that 18 months having. elapsed. since. the date of sale,and ae 
| othe: property not having been redeemed as provided: by Titw,: the 


e land was accordingly deeded to the said Goshen Irrigation District. - 


The deed i is noted as having been. recorded. on ‘the records. of Goshen oo 


| County, on May 20, 1926. . No further action is shown to haye been a . - 
~ taken’ in: the: matter, and: the case. 1s. presented for consideration a6 eS: 


to the legal: status of the land and the relative: tights of the: parties. D 


“The record. does not show the nature of the ‘taxnor under what law oe 


-. it was assessed. and enforced. At the time of this assessment. and a ace 


a ‘sale there was no legal: authority for. taxation for general purposes. a t 
by the State or county officers in respect to land having the status OF Ee 
- ‘the tracts here involved:. Irwin v. Wright (258. U.S. 919). “Later 

- legislation by the act of ‘April 21, 1928 (45 Stat. 439), as amended’ by = 


the act of June 18, 1980 (46 Stat. 581), permitting such taxation - — 


‘would. not legalize prior unauthorized assessments. - It will be as-— : Ae 
sumed, however, for the purposes of this decision. that the assess-_ ol ee 


‘ment in this case ‘was not one for general purposés but was an na i ‘ | 
assessment for irrigation costs as authorized under the act ‘of. August Ps 
- TL, 1916 (39° Stat. 506), it being shown that the land is ‘within: ThE 


boundaries of the Goshen: Trrigation District and: became. subject to ote 


_ said act pur ‘suant to designation under date of April 98, 1993." That. ce 


act permits such district to levy and collect taxes on unpatented land. : " oe | 
| ‘for the ‘purpose Of raising funds with a view to. the construction, eS 


s operation, and maintenance of the irrigation system, but does not. 


. grant the tight to tax generally or for any purpose not ‘definitely — ce : | 
connected with the construction. and maintenance ‘of ‘the: irrigation: ipa e 
fae" Rate) and such assessments ‘may. ‘be enforced bys sale’ ‘of the” ene. 


fo 860) - “DECISIONS OF THE: ‘DEPARTMENT: OF THE. ENTERIOR “tol or 


| tered: aia ‘That. part. of ‘section 2 of: a act. which: partonasy 
a ‘sppligg to: lands: within: reclamation Aes reads: as Tollows:, 


bets 


- upon: lands. ‘covered - by ‘Anbatedted | entries: included in. said: irrigation district; 
P rand. said: lien upon said land:.covered by. unpatented entries. maybe: enforced : 
“upon said. unpatented | lands, by. the. sale thereof. in the same manuer. and under 


ie the same proceeding whereby said assessments are enforced against Jands a 


held under private ownership : ‘Pr ovided, That in. the case ‘of entered unpatented : 


lands the title or: interest which such - irrigation district: may: convey. ‘by tax 


sale, tax deed, or as ‘a result of: any. tax. preceeding shall be: subject. to the - 
following conditions and. limitations: If such. “unpatented land: be withdrawn | 


- under the Act of Congress of June. seventeenth, nineteen hundred . and. two. 


(Thirty-second Statutes, page three hundred and eighty-eight), ‘known as the 


“reclamation Act, ‘or ‘subject to’ the. provisions of said Act, then’ the’ interest 
‘which the district: may convey by’: -guch tax: proceedings | or tax deed ‘shall 
be. subject toa. prior lien. reserved: to the: United: States ‘for all the: unpaid 


oe charges. authorized: ‘by. the ‘said. “Act. of June: seventeenth,: nineteen. hundred 2 
and two, but the holder of such tax: ‘deed or. tax, title resulting from such | 


é district. tax shall be entitled to all. the. rights and privileges in. .the land ; 
‘included in: such tax title or. tax deed of an assignee cunder® ‘the provisions: of 


the: “Act of Congress of ‘June twenty- -third; nineteen’ hundred - and ten “(Thirty-. 


sixth: Statutes, page five. hundred” and ninety- -two),” and.. upon: ‘submission: : to 
the United States land office of the district. in which the land is located of — 
satisfactory. proof. of such tax title, the name of the holder. thereof, shall. ‘be | 
‘indorsed . upon the records of such. land office as entitled to ‘the rights’ of 
one holding a ‘complete and valid. assignment ‘under * ‘the- “gahid “Act of June 
twenty-third, “nineteen hundred and ten,: and- such person may at’ any “time - 
thereafter: receive patent. upon. ‘submitting. satisfactory’. proof: of: the: reclama- - 
tion: and. irrigation required. by. the, said: Act. of. Congress. of J une ‘seventeenth, 
nineteen | hundred . and. two, and Acts. amendatory. thereto,.. and, Making; the 
payments required by said Acts. 4 — 


a The. specific. question Serer is: whether, ns Beers as, Sholder 
| ‘of the. tax title shall. be. Tecognized as. an: assignee . SO ..as: 0, be. in 
position. to. obtain patent. upon. ‘the showing: that. the. land, has. been 
reclaimed. . ue the. above- quoted 4 Rrorarens. stood. alone, there would 


| aienes hee there are other provisions. or ine ae ‘require: quali | 


fications. to be shown., CA: ‘purchaser . at. such, sale. acquires the: rights 


and: privileges. of an assignee . ‘under’ ‘the. _provisions, of the act. ‘of 


June 23, 1910 (36 ‘Stat. 592), which act. expressly provides that all | 
adséssments thereunder. shall be subject. to the. limitations, charges, 7 


- ‘and. conditions, of the reclamation act. . Furthermore, the amendatory — - 


act of August. 9, 1912 (87. Stat. 265), provides that’ no. person shall ~ 
ate any. one. time or in any manner, except as ‘therein otherwise pro- “ 
3 vided, acquire, own, or hold irrigable land for which. entry | or -water- 
right. application — shall. have. been: made. ‘under the ‘reclamation. act 
and. acts supplementary thereto, prior. to. payment. of, all réclamation 
charges - in excess of oné. farm anit nor in any case in‘excess of 160 


‘ acres. 2 ‘That, act. further ‘provides, however, that: any such eXCeSS ta 
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Fok ree 


| of any ree may: ee held: for isto) years: and no nites after: its pe gee 


mame ; tion::: That’ acti:also:;permitted. patent. to-issue. upon. ‘proof. of the: i. oe 


— required: residence, vTeclamation. :and:: ‘cultivation: and. .the payment: 


of all charges: due:'atthe:time of the-submission:of such. proof, but: . 


; . Sei lien was ‘retained by: the! United: States for’ the: ‘payment: of. all e 
a ne yeclamation. costs.. But. such. lien. was abrogated. under. certain, con- Pie. pp gos 


~ ditions. by: the later: acti of May 15, 1999. (42. Stat. 541),.3 in cases: -where. . ee 
-¢ontracts: dare made as: therein. provided: whereby ‘irrigation districts: — i * 

dontract’ to” ‘De. “tesporisible’ for - the’ ‘payment ‘of the reclamation = 

| Sanita Te sds that such | a ‘contract with the » Goshen Irrigation’ Oe He 


| "Reverting to: the: et? of Angas th 14, 19165 ‘supra; ‘tii is: itotied: se 2 _ 
‘section: 6 thereof, which’ contains eaetain provisions applicable only: 
to lands not subject to: the reclamation: act, expressly ‘provides that: 


‘sti¢h latids: sold ‘i in ‘the 1 manner ° therein provided may: be’ patented; to: 
the: ‘purchaser - ‘or his: “assignee at) any: ‘time-after: expiration. of: the. 
period of* redemption‘ (no: redemption: having’ been’ made) upon: pay | 
-mentof $1.25: per ‘acre: or’ such’ other legal: price. ‘as maybe fixed: by: 
law, ‘together: with thé usual fees ‘and’ commissions; and” upon: show= 
- ine that ‘the: irrigation: works’ have: been ‘constructed:and: that : water 
of the-:district’is“available: for: sueh land,- but “the * ‘purchaser: orhis 
- dssiones-shalkat. the: time ‘of: the: ‘application for. ‘patent have:the. 
| qualification’ of a: ‘homestéad: ‘entryman or desert-land entryman, and: 
not ‘more*than' 160 acres:of said dand: ‘shall be: ‘patented: to anyone: 
| purchaser: ‘under the: provisions’ of: said:att:: ‘It-is/also stated: therein’ 
that these limitations shall not apply to sales to irrigation. districts, | 
but:shall apply to purchasers: from: irrigation. districts of such. land. 


- bid:in.by: such: district. Such: purchaser:or his assignee -is: allowed. — 


a period:of 90 days. after. the: expiration: of the redemption period 
: within. which. to show: oe jas iontsone and. make the eo ipent, Bays, 


son: faving ee necessary. qualifications may ‘be. subrogated to. the. 


: rights of the ‘purchaser, for not:more: than: 160: acres, ‘upon: making 


the. necessary: payments, including: the s sum :for. which the: land: Wee nes 


sold“ of bid-in.by. the:district.” 0. 0) + ter ee eee ee ae 


a Upon: careful: consideration, of: ‘all. ve tha: pertinent: provisions tis of 
law, the department i is of: opinion: that it: ‘was not.contemplated that 
the: district'should be given patents.pursuant:to such, sales, but that, 


_ Tbuwas intended. that: the. district’ could: bid. in‘ such: lands:.without _ 


limit: of. acreage-,and: assign: them -to persons: qualified ; ‘to acquire- 


; them, in: ‘harmony: with,,the:: ‘provisions of: law-above..refetred:.to. * 
It, 1s. not: believed;, however; that the, two-year: limitation mentioned: aa 
inthe. act, of. August. 9, 1919, SUPT, for: the-holding,.of excess Jands;, = 


= has ay application i in cases where lands have been bid in n by. ae a 
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ne tion. districts ainder the acts of August Ai; 1916, “aad May. 15, 1992, 
supra: The procedure in that respect:is sufficiently provided i in-sec- | 


: ay - ‘tion-6-of the Act-of August: 11, 1916, and maybe. applied with equal: . Mae 
- propriety in regard. to ‘lands. bid in by. the: district..under: section. Qo 


. ar that act.. This view is reflectéd in the ‘contract with. the eacrt | - | ica 
Poet ge Irrigation: District which. contains the following provision : ea ede 


i ee Payment. of construction charges on account. ‘of lands acquired: by: the ees e 
on’ account of payment delinquency: shall be. suspended ‘until such lands are sold 


ae - or leased: by: the: district : Provided, . however, that. the period. of suspension. rs 
_... Shall not-exceed. three years from the.date the lands. are so acquired or for such. 


longer. period. than three years: as the. Secretary, may deem advisable. 


A report. from the Bureau of Reclamation: on this case sigbee that - 


Pi, the said’ district. has: furnished. a list: of. approximately 15. tracts of. 


land, tax title to. which. the district has acquired ; that. from time. to. 


ies time he district advises when it has disposed. of: any: of the lands so. . 


acquired and. such lands are then returned to the paying : status; that. 


the suspension. of charges exists. only during the period when. the dis- 
trict: holds ‘title; that about’ onée:half of the tracts: listed. by.the-dis-. 


_. trict are uimpatented! homestead entries, but. that the district has not. 


2 applied for patent for any of the lands. Iti is further stated that the | 


~ lands in the Kimmel entry. are not: shown ‘upon the farm unit. plats, — 
which means that they are not ‘susceptible: of reclamation; that no | 
construction charges are being. assessed or paid, and that: patent. may 
- not issue under the reclamation law; that-the usual. practice in: such: 
cases is to restore the land: from. the reclamation withdrawal: which: - 
: would permit issuance of. patent: under the ordinary provicns of ‘the : 
homestead law. | Sea, ee 
Even if this faa should: be ‘alienated ons the Sans proj. 
ect as suggested, it does not appear that such. action should be effec: 
tive to destroy. the rights: of the district. under the sale which: took’: 
place while the land was.a part of the project. Seé case of UM arshall 


| Humphrey. (46 L. D. 370). It is believed, therefore, that the district: 
should be-allowed a certain limited time within which to assign the. 
_ land toa qualified purchaser ‘and to show cause, if any, why the land _ 
. should not be eliminated from the: reclamation’ ‘project: as not sus! 
3 ceptible of reclamation. In the absence of such showing the land 
_-will'be:so ‘eliminated; and if a qualified assignee: applies for patent-the.. a 
land will be patented to him upon paying the usual filing fee and = 
commissions without further: homestead requirements. Tf the land: yy = 
- be eliminated from the project, and if no assignee. applies for patent 
_ within the time allowed, then the land may be patented to any other 
qualified applicant upon paying to the district the amount of $91 and 


_ the interest thereon allowed by law. A period of 90 days from notice — 


hereof is is “allowed. within: which to comply with the: terms of: ‘this, oe 
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ian iow ind: ‘the: case is ‘ remanded to: ne General Land Office for : ae 8 


. further: appropriate: action ¢ as: indicated herein. : 





“ Remanded voit instr rue stions. — ie 


‘ EXTENSION. OF, PERIOD: FOR- SUBMISSION OF FINAL. PROOF ae oe 


HOMESTEAD ENTRIES—ACT oF MAY 13, 1982. 


"Ixsravorrons ae ea ee 
-[Cireular No. 1260], 


- Daparrmenr OF THE » EXTerron; 
 Genpran Lanp. a | 
. | = | | Washington, D. G- Mt fay? 20, 1092, 
| Racine Nene Gripe Lino OFFICES: 


_ The act of May 13,1982 (47 Stat. 158), entitled “An ‘Act to, ale | . | : 
theperiod:of time’ during: whieh: final Brook may: ‘be: offered: ‘by home- ee 


stead. entrymen,” reads: as follows: 


| That the: Secretary. of. the. ‘Interior is hereby ‘putiorized aa ee reall for ‘a 
~ period: of not. to exceed. two. -years: the period ‘during: which final proof may: be 
offered. by any homestead entryman. upon. public: lands: of. the United - ‘States 


if the date. requiring. the. submission. of such final proof by. any: such entryman... a 
under’ existing law. falls within the period beginning July 1, 1981, and ending .< 


December St 1983: ‘Provided, ‘That’ any’ such entryman. ‘shall: ‘be: ‘required’ to 
show that it. is; a- hardship. upon. himself to: meet: ‘the: requirements. incident 
to final proof upon the date required. by. en law, : due to. adverse weather 
or economic conditions: | 

sec. 2: The Secretary: of. the Interior i is ‘authorized to jake ‘such rules and. 
| regulations: as are necessary ‘to carry out the purposes of this Act. 


The act. applies to those homestead entrymen whose entries iat a, 
by limitation on or since J uly 1, 1931, and. to » those whose entries 7 


will expire on or ‘before Decombor 31, 1933. 


The application for relief under this act. mist be sworn to ‘by: the ae 

e. applicant and corroborated ‘by at least one witness before an officer aed 
authorized. to administer oaths and using a seal, orifsworn to before = 

an officer ‘who does not use a. seal his.official nee must. be. attested ae 
‘< ‘by:s0 some. > proper officer. It must: describe the entry and show the date . eae 


, nee cinproveiiénts perfortned by the 5 vipplicanit Tt ‘mist set “forth: ae 


| fully. the facts relative to the adverse weather or economic conditions fs ee 
es or both. which rendered. ita hardship: for the. applicant. to submit. aL, wae 
final: proof. on his. entry within the statutory period and give the = 
_ date:on which he believes-he will be able to submit. satisfactory final | a 
proof; which must be not later than two years after the date on which = 


| > the statutory | Efe, of the ecules erred or. SEpHES 1 under prion existing 7" G 
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at You will: promptly: forward: all Applications for teliat hereunder ae 
to this office by special ‘letter after making ‘notation thereof on: your — 
records:ind advise the:claimant that his entry will be. suspended | 


to await action on his application and that he will be given due 


: notice of eS time: when a — be oo to submit final proof. 
ES BS aia ae UB “ mcs C. Moors, Gominissioner 


Paw mA ale 
Ofss arte Oe eee Mca ute ace ‘ 
Tele TH RE AST. eee oe aE meg BLL gLis 





UE 


| Approved: Pig: 
_ Jorn H. iced: acta ee 
| Assistant Seoretary. ae 


ieee ecm e .3 
2 Tacs act . iS, . 


; ‘CONFIRMATION IW STATES AND ) TERRITORIES OF SCHOOL LANDS 
‘CONTAINING MINER ALS—-AMENDATORY ACT OF MAY 2, 1982 | 


“Instrucrions’ 
eee as *[eireutar No. 1270] * eae a bol - 
re Hike FS var pitt he al oe id a Age ates gece eee i ae 

‘Dneartracen OF THE Inrerron,’: 
og an Busare ot aioe : aes : - GENERAL Lanp: oe 
gh gis “ey ery | Sas Pe lant Lae” marie Washington, D. Os May 20; 1992: 
’ Recrsters, Units Soames Lasy Ofrices: ae ek 





‘ited. ce “Act. to amend. ea Act. entitled. “An, ‘Act. pe nade in 

| States:and. Ferritories: title: to land: granted by:the'United States-in: 

thé:atd ofs¢omnion’ or “pibie schools; peppered Ji bce e 25; A927” 
it Js provided— tare ae ae be ep aks. _% 


iis te BfgeaPy ra p32? 


OWL pil ef ale 


“That subsections: (by. ere ate oe ection: 1: of the. ere eatided san Acti con: 
firming in States and. Territories title to land granted by. the United | States 
in’ ‘the. aid ‘of cominon or poe schbolg,” approved J january 2, 1827, be amended 
i Fea: ‘as ‘follows? re a oie i ae 

a (b) That the additional etait made. pet this: Act ‘is: upon: the: express. cone 


- dition 1 that all. -sales,, érants;, deeds; ‘er, patents for’ any of the lands: S80: granted Pn 


3 : shall, ‘hereafter. be; subject. to and. contain a. reservation. to. the, States. of., all. ins, 


| the: coal and other minerals in the lands ‘$0. sold, ‘granted, deeded, or patented, _ 
together with ‘the right: ‘to prospect for, mine, and remove the same. The coal 4 
and: ‘other mineral - deposits’ in ‘such ands’ not’ heretofore a: sposed ‘of ‘by the 


State shall be-subject to léase: by ‘the’ State -as: tlie’ State legislatixe: miy ditect; 


— the’ proceeds and ¥entals: rand. royalties: ‘therefrom . to be utilized: for. the’ ‘support a 


rT in aid. of the common or public; schools : Provided, That DY: Jands or @ninerals . 
fo ae Tiller States” by. “appropriate proceedings instituted by ‘the ‘Attorney 
General for that: purpose’ in the United: States’ district court ‘for “the: district 3 in . 
ars the property: ‘or some ‘part’ thereof is lo¢ated. ° i ee eee 

‘*: (e): Phat: any~ Jands: included: ‘within the. ‘limits: GE  éxibtings: ‘reservations: ot | 


. | = 2 DY the: ‘United, States; Or, ‘Specifically. Reserved. for. -water-power PULPOSES;: OL. is 





‘QitPor dnstinctions’ under the'act"ot Jamiary 95,1997 (ae ‘Stat! ‘4épey, see“ Clieular No? 
1114 cae L. D. pal and instructions of February 1, 1928 ise LD. a) —~Ed. wal 


“reservation, application, claim, OL, right. is extinguished, . relinquishes d, or. ‘can fee 
‘celed, ‘and all Jands | in. “the Territory“ “of aeere are excluded “from: ‘the: pro- 
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dette init. any i ending: Sitit: or niéderding: ‘in: the. coutts: of: ‘tiie: United! Stites, , 
Jor: ‘subject: to: Or" included; in anyyalid- Application,,, claim;,. or: tight Anitiated, ‘qr. Sb rie ces 
-_ held: under, any. of: the. existing, Jaws.of the, United. States, : unless. OF until, such a 


ine acre 


e ft a ha aha rtey 


| - Vision of? ‘this. Web ieeb Sos ae : SP NILE og - fd 
| * Sue! 2. This. camehdatory: ‘Kets shalt: take. ‘effect: as: oe 5a anuary” 95 49275. ‘anid _ 
in any case jin: “which: a- State: has: ‘selected; lieu lands ‘sineé. ‘such: date: ander; ithe 


| Act. approved. ebruary. 28; 1894. (26: State. 796), and... still. _Tetains title. thereto, 7 


Such State may, Within. ninety days, ‘after. the date of the enactment. of. this 


coe Ret. rélinguish to the ‘United States all. right, ‘title, and interest ii “stich lands. 7 


“and shall thereupon ‘bé: ‘entitled: to’ ‘all thé benefits ot the: ‘Act. ‘of aoauany: 25, eo a 
eet as amended by this ‘Act. ae OE SS Ebene o Cet ee a 


Tt will be noted that. subsection ys of ie att: of Ja anuary ‘OB: ‘oor eo 


"(44 Stat. 1026), deals only. wrth the disposition’ by.t the & States of such: - 


: ‘granted mineral lands. ©” ee ps 


- By the act of Ja: anuary 25, 1997: ‘whitch “erdiits: to’ ‘the States Garth 


. ‘school: section” lands that’ are ‘mineral “i in ‘character, iti is* ‘provided, by 


a 


act of May: 9° 1932, wees 


‘subsection. ‘(e) of seétion” gi ‘that where such “lands are: ‘embraced. 
“within ‘an’ existing reservation-at-the date-of ‘gard: act of ‘1927, ‘they. md 


are thereby, excluded’ from. the grant made. by, said 8th 


“Under the’ amendatory” act of May~ 9, 1932, itis: ‘Brovided: that in 


the event ‘of the’ restoration, of the Tanids® ‘Eréih ‘such: ‘réservation,’ “the 


‘grant to the State ‘of such’ mineral School section lands will there. 


Upon, become: effective: S a ee aes ee es er 
“Hereafter; “adjudications® in’ “connettion' with “the. State's 3° “title: “to 
school sections will be govemed by. the provisions of this amendatory 





As’ ‘provided in "gection 9: of ‘this amendatory aét, rhiers: a  Stiife 


‘has selected indemnity. lands: since ni anuary 25, 1927; in lieu of ‘school be ’ 
§ sections or parts. thereof; which; under the provisions of the armenda- 
tory. act. would’ have ‘vested. i | the State under the" act of J antiat 


| ae 90° 0 days: after ihe date ae ‘the atiendatory: ‘net: "yealiniguish oi _ 


the United’ States“all'right, title, and interest in such selected lands, 


| and take. title to the base lands under the : act = J emery 25; By 1927, a 


as’ amended. 


- Consideration must be given, howe¥en®" ‘as Sf’ “aonatek or fot any. Apelety oe 
| valid claim has attached to such base Tans while they may have Tee 
had the. status of public, lands. of the United. States. Such. -adverse : ae 
 claims*“may" “have: “attached ’in’some: instances, for ‘the reason that, 9s 
‘upon restoration of the base lands from.a. reservation after the State ae 
_ had-received indemnity lands in liew thereof, the school section lands - 
 -assignied-as -basé-would be-subject:-to- disposition ast “public: lands. 
_ the United States, certhier aa hag helmet ‘taws: ‘or r“éther Sppitable: 


‘public: land’ laws.” ee Ga ee ee 


- : he 
Y Sats Ps oe ee t 2F o-gitasai eerie. ae | Fe ii gt Bee: pears ee 
Sowa "EZ pay Pa Se Pada PS Tet les abet See a Sc a CES 
y : : 
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It niet - andersteod, therefore, that the status. of the school s gec- | 


ae # “ton lands assigned as base must. be determined, as to whether or not 
S there: is any valid claim adverse to the right of the State, where — 
~~ such indemnity selections. have been approved. and the selected. lands — 


certified to the State, before relinquishment may be. made of the 
indemnity. school land selection with a view to acquiring title to - 
the base land under the provisions. ‘of the amendatory act of: May 
2, 1982; and, furthermore, that such relinquishmenits are. applicable 
. only. hes echosl section: lands of known mineral. character were 


| within a reservation: at: the date.ofthe act: of anuary.. 25, 1927, and 7 
have since been. restored from such reservation. : 


Where such indemnity selections have ro approved: ane the 


- eeiceted. lands certified to the State, such relinquishment must be in 


the form of a quitclaim deed, prepared i in accordance with the laws » 


of the State-in which located. governing the conveyance of real prop- 


erty, and must be. accompanied. by certificates of the proper State 
officer and of the proper county recorder, showing that said lands — 
-have not. been. sold or otherwise disposed of or encumbered. ae the 
State. 7 3 | | 7 : 
When, upon examination | in. \ this offica;, such Ecerenany or re- 
conveyance is found to be in accordance with the amendatory. act 
of May 2, 1932, and. with. these instructions, and is. accepted. by this - 
office, title to sich. base lands assigned to the selection as come within 
the meaning of the act of May 2, 1982, will thereupon. vest. in the 
State, in accordance with the act of January 25, 1927, as amended. 
~The beneficiaries of the grant made by the act, ‘of: Ja anuary 25, 
1927, and by the amendatory act of May 2,.1982, are the States of 
Arizona, California, Colorado, Idaho, Montana, Nebraska, New Mex- 
ico, N orth Dakota, Oregon, South Dakota, Utah; “Washington and 
7 Wyoming. ~The grant also extends to the unsurveyed. school sections 
reserved, granted, and confirmed to the State of Florida. by t the 
7 = of Rongress eppEtyed September 92, 1922 (42 Stat. 1017). 
i eae eee We Cc. Moors, Commissioner. 
| Approved: ag re a ee ; | 
JomN me Howe. a orn 
- Assistant. - Seonctany. 





"VIRGINIA. COLORADO DEVELOPMENT CORPORATION 


“Minixa Ce On: ‘Suite. LANDs—Asshsisacen Wors—Dersurn—Resup- 


oe TION. OF Work—CHALLENGE. 


ee - ~The form of challenge on pehalf of the Unitea States. to. the valid existence : 
= of an oil Shale mining claim which to be ‘valid must precede, a resumption oe 


“ie gebBl: g "DECISIONS. OF THE DEPARTMENT OF THE INTERIOR mice ae 


of assessment work: is a Gigtiengs. of default | in the performance of such. ke ae 
work, not other: challenges: ‘that: have: no. relation | OT. connection with. the : im ae a 


: performance. of. such. work. 
Wipor, Secretary: Pe. Oe he is ee ee, S ae 
| The Virginia- Gclorado: ievlopclit Gérporation: 1 a aspead™ ia 
from. a decision of the Commissioner ‘of the General Land Office 


aa dated Ji anuary 20, 1932, wherein the Mt. Mamm oil shale placers, Nos. a 


2. AP to 17, inclusive, were held void for failure of the said corporation : Pes 
ito deny a charge: against the: claims: ‘that: the annual assessment work - a 


had not been performed upon each or any one of the claims for the 


year ending July 1, 1981, and that such work had not. been resumed. as oe : 
_ when challenge to the validity of the claims 8 by the United States had oe ae 
been posted thereon September 4; 1931. : : 


“In substance, the corporation | dered: in. rebly ‘that: a fuiTiine i. 


“to do the work subjected the claims only ‘to. relocation; that’ the eee 
leasing act has no application to the claims; ‘that the Governinent can 
_.. not take advantage of defaults in doing assesanient: work; that the 
et Secretary of the Interior has no jurisdiction to challenge - ‘the valid 


> existence of the claim for such a. cause. It did not deny the truthof => Ue 


the. oe but merely asked ‘that: the Commissioner’ S. “decision be We 2 os 
Pek asides) 00. | eee ey So as 


~The corporation: aie to sustain. ite. position by! its interpretation ae o 


SOE the language of the Supreme: Court j in Wilbur v. Krushnie (280... 
. U.S. 806), and assails the interpretation by the department ofthe 
meaning of that-opinion in The Federal Shale Oil Company (531. Dt oe 
213), decided November 11, 1980, cited and followed by’ the Commis- se es — 
- sioner in his decision. The brief ne argument filed on appeal repeats oe, 
_. for the most part: only such contentions as were fully argued by the = 
claimants and considered by the department i in The Federal Oit Shale ae 
: Company case, and contains nothing new, and it seems only necessary ee ce 
. “to'state the: reasons why appellant’s interpretation of ops in n the. ee ce 
‘ Krushnie case is not considered tenable.’ nw . 


- . Appellant's brief quotes the following language of the court in ‘the 
| Krushnie CASE, supra, on ‘pages 317 and 318— eet. a, | 


: oa Hd ; and \ ‘we think it, is no, less, clear t that, after failure to do assessment oan ee 


pus 


< Act, by a resumption. of Sane “unless at ee, some form: of. challeigean on » behait = 


- ; of the United States to. the valid existence. of the: claim ae intervened. 


Phat ‘the challenge referred: to. 3 in. “the: expression of the Court nner discus- 1 Te ae fe 


; = gion’ relates to the. valid: ewistence. of: the: claim. at the time the Leasing. Act a 


- went into effect; is: evident. when the whole opinion of. the Court. is considered... 


It is obvious from the above-quoted expression of the court that 


2 = the walidity of F the, shallengs depends. ee whether. it saath the : = ia 


| mes = eae THE: DEPARTMENT: OF THEN TERIOR, - "Vol. 


The Guatioe: then pay itself what forth: Sf ghatleage to. i 


valid existence of the. claim at the date of the. leasing: act: could _ = : 


: properly be:made that. would. have. any relation.or connection, with 
. resumption of. work, with which the court connécts : the : challenge. 
It. is not. -questioned that. defaults: in the: doing — of. assessment. work - 
- -prior to the: leasing act. would not constitute a valid. challenge. . For . 
illustration such a. challenge. might. be made for any. of the following 2 
reasons: that the land.was. withdrawn. from. mining. location. or, re- 
-served, or.that, title. of. the Government. had: passed at. the. date. of 
_ location: that the land. was: classified. coal land. and valuable for. coal : 
at such date; that the location. was fraudulent,. shaving. been. made. i in 
_. the names. of ! “ dummies”; that.it. was a.-mere paper | location without 
2? discovery. or. actual possession. in. search of. mineral: or. markings -of 
_ boundaries,. or abandoned .at.the date..of the. leasing, act... Neither 
these grounds, for. challenge, nor any. others: of which. the department 
_ ‘is aware, to valid existence. of the claim. at the. date of the leasing. act 
shave. anything. to. do with. assessment: work. and. their. validity. would 
not be: affected by. the. fact whether. the: owner. of: the: claim. did, or 
did not do the assessment work. But if we. adopt the interpretation 
of appellant. then: resumption ° of. work would. bar.. all...of such 
-challenges and render the. claim not. only i impervious. to. any: form: of- 
attack by. the Government, but. from. any, other. quarter, as-oil ‘shale 
Jands. were. no longer. open to. location. under the. mining: laws. after 
_the passage of the iih act, the. court i in: its Opinion, recognizing: the 
Py fact. . (Page. 314.) ao 
/ The Janguage. of the. opinion anit i bead in the light of ae ee | 
Tecited therein, ~ -Krushnic. i in that case. had a valid, existing claim at 
the date of the Jeasing act, and it was of. the owner, of such.a. claim : 
& ‘that. the court was speaking. . Hence a. baseless. challenge. that, it was 
“not so valid and existing ‘would, have no. effect on. the owner’s. right 
of resumption, : -whenever. made,, and the language: of the court: can 
not be taken to have that MOANING: ioe ey os ee. Ay eee eh 
- Counsel quotes also this  Tanguage of the s same opinion i in n support of. 
his position. (p- 810) — a we oe 7 | 


Prior: to: the. passage’ of the: searing’ act; antiual. “performande’ site Jabor wals: “not Z 
mecedsary: to: preserve: the. possessory” right; with: ‘all: the. incidents” ‘Of. ‘ownership i 


; above stated, as against the United States, but only as. against subsequent reloca- 7” 8 
tors. So far as the government was concerned, failure to do. assessment work ere 
-for.any year was: ‘without’ effect... “Whenever $500: worth of : labor’. in.the aggre- 


-gate-had.’ ‘been: ‘performed, other: requirements” ‘aside, the ‘owner became: ‘entitled 
to. a: patent, even MhQueh: inssome years : annual’ vassessmient la bor “had! been eae 
| : omitted. : 7 : 


Sip ga cs28 iT ear, ele ase” Sele - setele rt are a i ara parare ven 
roa le “4 

Me fhe gyerts 

pa ari facut 

. he wow 
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And i in’ effect’ says that: it means ‘ prior to and éfter the passage of: =: 


- the Leasing 4 Act,’ ie "but we. see en ‘that oo herein’ nae ‘ : 


: inference. , 
For the» reason. stated the Commissioner's decision i is 


“CHICHAGOFF EXTENSION ‘MINING COMPANY 


_ Decided May 26, 1982 


| Armed : / ae 


“Mintne Pere Grete ‘Char—Apymrss, Procesprnas—Jupammnt—Contrau: Pe 


a ‘. -IT¥—ELECTION-—APPLIOATION. 


: Where. in an adverse suit. ‘brought uhider the mining law it is s the -foiigiisnt oe 


a “of ‘the court that néither’ the adverse. claimant nor the applicant ‘for. patent a 


““is* entitled’ to the ‘possession of’ the area in- controversy, such. judgment: is. 


me conclusive’ and: the patent. proceedings are at an end as to. such area and; if. | a. 


age a. result:- of . such: judgment outlying. segments . of. ‘d-fferent . locations. = 
-.. embraced in- the application do. not form one contiguous body, of land, the 
2 applicant _ will be tequired. to. ‘elect. which ‘of such. incontiguous tracts. he. 


ae ‘which: form: one. body. of. land: may be. embraced in one application. 


- Misise CLAIM —_IMPRoveunn 1s —Tunwuts—Expenpirones—Pupiie Laxs—Con- 
- DEMNATION—ALASKA.- ey es cea ee sate. Gs A eeuas Dee Poker | 
Where’ a ‘tunnel! ‘is: Tun: ‘upon: “unapproptiated. “public ‘land in: walled: the laws”. 
2. of which’ Territory recognize the. right to condemn: land for mining. parposesy 
© tand the, tunnel: is ‘made. for the purpose and is.a means of developing. 4 
..; mining. claim; the value’ of the tunnel may be credited as. acceptable. ex- 
~" penditure in support: of a patent application | for such aim. as enough, the : 
t ‘ tunnel were. located within the claim: — vrs fe Oe 
Miiniwe "Cuaine—Arpnroation—P avant —Pupiacanton—Repuniséanion—Conmr oy a 
= aurTy~ELecrion—ApvERSH PROCEEDINGS. . | Ne ee ee a 


_ will retain ‘in his application, but outlying segments of one or more beaey, | : } 


‘Republication and posting: anew for outlying sopmenta ‘of mining: “elatins:: het’ bs 
“Yost in' dn. adverse suit; which: the applicant. for patent. may. élect to: Tes ae 
tain in his: application’ ‘will: not be. required. where defects: in‘ ‘the: ‘application: tere 
-are curable: by. ‘Supplemental . Showings and-no.adverse. nights; by: a. strangers: 2 


can be acquired to: those tracts by. relocation. . 


a Minixe Crarm—Apvmrss: Cuarm—Apyanse Paocexpins—APptrcatioN Parent — - oe ae han 


ne _ ASSESSMENT, Work. Pe ee ) fo, de, ie Se eden a ck ae 
oy as “After the commencement and qin ‘the pendency | ‘of. aavere eee 7 


mg cagainst a imining. claim: the. mepolicent | for r patent, is not oun to, main- ee . 


‘tain: annual. assessment work. 


ig: Epwans, Assistant Secretary: a ears ol Pew ee ee 
“March. 13, 1925, the Chichagoft Ee ‘Mining pone filed 


cei Anchorage. 06374, for patent to the Delta, Jim Long, 


| Chichagoff. Extension No. 3, cae Chichagoff Extension No. 4. lodes = cS 
in Sitka. Mining » District, nine On April 9, 1929, the. Commis- 7 


< sioner of the General. Land: Office. canceled the. final certificate issued. = 


. November 20, 1925, because it, was prematurely issued. and had there- a =. 


a = 670. a ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR | “tv: on a 


| ae : 7 : (efor ad it for auae for ee defects j in Aaa soda not e rt : 
.. material here to state. On July .12, 1926, the Alaska Handy Gold = 
2s Mining Company filed adverse iain. and on “March 18, 1926, adverse’ 2 ite 


- = suit. The adverse claimant alleged prior valid and subsisting. loca- 
tions named Handy and Andy, conflicting 1 in part with applicant’s z 


four claims, and in the suit, but not.in the adverse claim filed in the 


| local. office, adverse. ciaaninnt: alleged relocation Ja anuary 16, 1916, pe we | 
of the Handy and Andy as ; Funeau Nos. 1. and Q,. and Coney ery 
as thereof to it.. 7 


~ Decree. was ‘ahiersa bs ili District’ Conk for the Territory ore 


cot Alaski: in the adverse suit that neither plaintiff nor defendant | 
age aoe WOs entitled to ‘possession of the land in conflict. Its decision _ 
was affirmed by the United States Circuit Court of Appeals for 

- the Ninth Circuit, Chichagoff Butension Gold Mining Co. v. Alaska- 


. Handy Gold. Mining Co. (45 Fed. (2d). 553), and: certiorari was _ 
denied: by the Supreme Court. (283. U.S. 850)... Certified copy of - 
-. the decree and yudgment. roll was filed by the applicant for patent. 

- From the opinion of the Court of Appeals it appears that the four 


: claims. of the Chichagoff Company were held invalid. as to the - | 


- land in suit because made during the assessment year. ending July. 
1, 1924, during which the Handy and Andy. continued to be valid 


existing claims; that as no assessment work. had been. done on the | 


‘Handy and Andy for the year ending July 1, 1924, these claims 
~ had-then lapsed ; that the validity of the Juneau ‘Nos. 2 and. 3 


were not in issue as they were not made the meg of adverse notice ok, 


prior to the institution of the suit. | 
~The record. shows. that’ the discoveries. on ane: fou: ame ot the | 
Chichagoft Company are on that portion. of those claims not in 
_ controversy. in the adverse suit, but. that the. work and improvement. 
_ sought. to, be. accredited and. apportioned among -the four claims 


as meeting the statutory. requirement: that. $500:in: work and i improve-_ 


-“thent maust-be expended on each claim; consists of a tunnel: entirely | 


within the area which the’ court held. neither party. was entitled to — ae : 
-“posssess: under: their respective locations in suit. It appears. from: 


Lae ~ the. origingl field notes of. _SUrveY,. completed J une 16, 1924, aioe : 


| hy supplemental: epork ‘of. ‘the. deputy mineral, ‘surveyor as “an. im. | 


i. pr ovement made - prior to May 16, 1925, the date of last publication : ed 
Of the application for patent, ‘and as “in an advantageous position ae 


ss for the! economical: -developinont of this ‘ground. of claims” ” and ae 
oe valued at $2500.- an tere 
car ae By decision of stoves 31, 4981; thie “Coinimisctoiie®: fejected: ‘the’ 7 a 
2 * applination: of the: Chichagoff Company to the: extent of its conflict 

- es the: land § in \ suit 2 as” ‘set forth in ‘the s dacgmient roll, and ¢ Snding. are 
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rei ‘hes common: 1 improvement) rientionad ie Be. within such area oer that oe 


it could not be applied as: patent: ‘expenditure and ‘also. laid order — oe | 
for’ applicant: to show: cause why the application should not be 


7a rejected in its. entirety. Upon - further’, petition, that. the claims. a 


proceed to patent, the. Commissioner by decision of J: anuary 23, ee - | :. 
1932, ‘held that the expenditures for. patent must. be made on. ‘that: ee at 
3 portion: of the claims free of conflict: prior to the expiration of the = 


; : publication period, and to “accomplish this, applicant would be — cae 
7 required. to. republish. and report. notice of application, furnish — 


proof thereof and of continuous posting | on the claims for the — 
8 statutory period of publication, but even if this showing be made, ECE BIN = oe 


o: - as the judgment. had. destroyed the contiguity of the. claims, appli-.. a <s 


‘. cant. must elect to ‘proceed. to patent on-only one of the three: seg- ie are 


o ments, namely . (1). Chichagoff ‘Extension Claim Number Four and » : os oe 
- Jim Quartz, or (2) Chichagoff Extension Claim Number Three, 


+ Sor. (3) Delta; new proceedings being required. for those. segments = : 
-.. not retained’in the present application, ae 


The. Chichagoff Company: has appealed doniending. that it: “i 


ee entitled to all the ground within the interior boundaries-of the sii ane 


under. its application, except. such parts thereof as to which other = 
- parties have prior rights or as to which the location was not effective, oe 
and it should not be required to elect’ what: ‘segments it will go-to = 
_ patent on,” citing as authority for its’ proposition, Hustler and New 


Year Lode Claims (29 L. D. 668), War Dance Lode Claim (29 a 


L. D. 256). 


The effect: of the: Fadtgmeni of. the court is ron as a Panes ca 


__- possessory. right. of the Chichagoff' Company under their asserted = 
-. locations: to: the area in. conflict. with ‘the Handy and. Andy claims, te oe 
and its patent’ proceedings are at an end‘as to that. area. Brien 0% Soe 
Moffitt et al. (35-Ls. D: 82), Perego v. Dodge (163 U. 8. 160, 167-168); 
“Phe: judgment’ further’ establishes that the’ outlying portions: of tts. ee 
—.. ¢laims, ‘which may be: ‘considered valid, are not® ‘contiguous asthe 
ee application. of the: company does not. embrace: one piece. or body of © = 


- land held and worked i im common: ownership, as required by section’ . - oe 
9895, Revised Statutes: See Wagner Assets Realization Corporation, =~ 


oe _ decided: March :11,. 1932, (538 ID. 614)... The proposition that these 7 as 
ae _ noncontiguous: segments of: different. claims: may: be: embraced: i in- one | ann 
ae ied application i is not. ‘supported by Hustler and New Ye ear ‘Lode Claims; i 


supra, or by any. principles j In. Det M onte Mining. Oo. y. Last Chance a ee 


: Sn Mining Go. (171 U.S. 55). These last-mentioned. cases only. go. BOD Ae - 
far as to: hold that a. junior location may be. legally. located over a 9 


Es valid: senior location so.as to. acquire surface rights. to the noncon- eS 
- flicting area and rights to the lodes or veins which may apex therein, = 


- ie ° : though s such area, ay be divided iby. the senior location i into detached os 


et : 672. DECISIONS OF. THE DEPARTMENT oF. THE INTERIOR Col: 


; : - portions. ‘The only. benefit this principle. is to the Chichagoft Gone | | ‘ :. 
pany is. that the Delta. Quartz. claim should be considered valid.as = 


_tojaismall aréa west,of the Handy. lode..as depicted on the. plat of - 


_ survey, whose: continuity. is. broken. with that. ‘part. of the Delta 


Quartz claim, north. of Hardy. lode, by the latter’s. overlap. This | - 


small. segment of the Delta claim is. contiguous . to what is. left of | 


- the Chichagoff Extension: Claim No. Three, so that. the: Delta Quartz ~ - 


and Chichagoff. Extension Claim No. ‘Three outside the area, involved 


in the--adverse.suit- may. be. ‘considered. d: contiguous and. may be. em- a 
braced. in-one. application: - | 7 sed 


use accordance: with: tee views,” ita is ho that ths Ce aitee, 
: properly: -rejected ‘the application. as to, the: area. formerly embraced 
 in.-the.-Handy and -Andy .claims. . The company’s locations: being 

7 ~ void: to that. extent: they: can’ not- hereafter. be used: asa basis for. . ~ 
-_ patent: in any new. application. © ‘Furthermore, the. company. ‘must: 

elect. if.it wishés. to proceed . with. its. application to eliminate there-. 
from.either the outlying portions of: the. Delta Quartz and. -Chichagott os 


_ Extension’ Claim. Number. Three, as. one -piece of land,‘ or ‘the. out- 
| lying. portions - of the Jim: Long and’ Chichagoff. Extension, Claim 
~ Number. Four, as. another: Piece Of. land, the: ‘two. Pieces being;. as: 

_ stated, con eG eae © 
. With respect to the aearlabiliey of the alite: of. Ae dannek mae | 
| of $2500 located. on. the: land. involved in: the. adverse suit 4s common 
| improvement work for the yalid. segments, of the four. claims, it may — 
be assumed from the. official report and field notes of the mineral 
surveyor that. the work tends to develop all the. claims: in question 
and. was done between the time of. the: completion : of the original 
survey, June 16, 1924, and the date of the. expiration: of. the. period 
of publication, May. 16, 1925; a period. of time after the Handy and. 
_ Andy ‘claims: had lapsed, and: before. the: relocated junior, claims _ 
were. ‘made, which latter are. of. no effect as no adverse claim. based 


tis ve - upon them .was filed. -It would seem. therefrom: that the tunnel. was aia 
run. on. unappropriated. public. land.» The act of February. 11,1875. 


: (18 Stat. 315), amending section 9994, Revised. Statutes, applicable sal a 


4 to Alaska. (Sec. 154, Comp. Laws, Alaska, 1918), ‘provides—__ 


That. where a person or company has or may run a feel for: the purpose OF a eho ; 
-. developing a lode or. lodes, owned by said person or company; the Toney. doe 


expended in said tunnel shall. be. taken and. considered as expended. on said 


nF : > lode or lodes, oe and. such person or company shall. not be required. to. in ee 
perform’ work on the surface of said lode o or lodes in order to > hold the same ag Bo Hae 3 
Pa ee by. said. act. - ne : ots oe 2 eee 


iG, " Moreover, the rule | is swell: aettled that oe due. ee ot a ee s ee = 
or eo of claims, if not done i in trespass ¢ and if. done for the, Dupe 








oR | 


ee ie "DECISIONS | or. THE: DEPARTMENT oF. ‘THE: INTERIOR 673 Be 





ae ikaw asa means: sof prospecting or, ‘developing this, dain as: in » the case | a. 
of tunnels, drifts, etc., is. as available for holding the claim or elim 308 
as if done within the boundaries, and-may be done on patented land 
POR: public. land: Lindley. on: “Mines, section 631; Mines and. Minerals, pee ae 
~. geetion 274, 40°C. J. 831-882. Condemnation proceedings ‘for thes 08 2: 
ae running of tunnels: for mining Seite Is. ‘recognized in Alaska, Oo 


section 633 (5), Comp. Laws, 1918. 


‘Underneath ‘public’ land. not" “dlaimed. nee anyone he (ne) mining g claimant} <5, Bt . 


- oe aia: undoubtedly prosecute such work and acquire an easement at least when a er 


°° the work-.was: completed:.and, in States: where: ‘mining is. a public: use; cone 


oe demmation. proceedings would. enable. him to secure his. right | of. way. and: thus ee 


oo oh render. it “possible, ‘to prosecute “work: outside the: Gains: and entitle AR: to belie 
aor eae (Lindley: ‘on: “Mines, ‘Sec. 631.) Bed ted : 











ae This therefore. held : that. the Chichagott Gombeay igs: Askitied ts : Ve . | 
| ee for the tunnel. “as. common development. work for. the, claims:to.- 
~ which: it is sought to be apportioned, nothing appearing to Andigate oc : 





oy ib was not. done in. good. faith under claim of right. 


Prima facie, the. Chichagoff. Company. being eniutled: to! red for 
‘ the tunnel. improvement, which was:made before the period: of publi- eee 
“ cation had: expired, and: such other: defects 4 ‘in the. ‘application. as have.’ 


“been. Specified by” the: Commissioner appearing to be curable by sup-~ 
plemental. showings, no good. ground is perceived for. requiring the 
company to begin: publication. and. posting: anew. for..the outlying 
segments: of. the claims: which; he ‘may elect. to retain in the applica- 


ne tion. No. adverse. rights’ by 2. stranger’ could be: acquired. to: such — i 

area by. relocation, for admitting that. the final certificate was issued 
without authority. of law. and therefore. void: on its. face, nevertheless, ca es 
after the commencement and during the pendency of the. adverse. — 

- proceedings: the applicant: for patent is not obliged. to keep. up the Le 


annual. assessment work. lM eng: 


es rato sapheelat aie Wye E Leet 





e ae 0 de- alain Aa Clasia eee Ly 





“202, 211). 


eo > io Be gl VA a pares nat 


The coréiusions ‘herein. poached: are” pred upon aie “ination os 


ae ok fact. alleg ged in the record. and. do. not preclude the: institution Of = a 
ae proceedings™ upon: ‘the’ report of the mineral inspector” who. exam- ig 
“ined the land, ‘questioning | the. verity’ ‘of the. discoveries alleged’ Ande e065 E 
Stig: adaptability. of the tunnel'work as a common. ‘improvement.asto 
eo 2 certain claims involved, should the Commissioner deem. such, bh proceed- gel) a, 
4 ings warranted. ee 3 . Set te ee 











As modified. herein, the: Commissioner 's econ igs: ‘affirmed: atid the ee = 
“gage remanded: for’ further "proceedings 4 An: b barmony: with ‘the Te. oe 








Se es aoe ee eee Atom and remanded, 








e eae “DECISIONS' OF THE DEPARTMENT oF THE INTERIOR “Eo! 


“FUR FARMING IN | ALASKA RENTALS CIRCULARS Nos. 491 AND 
7 1108, AMENDED ee 


_Insimverions | 


“[Cireutar No. cco 


| Departaenr oF THE Lvrentor, Zz 
Ge. 22 - GEnerAL Lanp One 
Washington, D: Os June He 1988. 


oe eee AND Crete’ OF mus Division, sharouon lass AuasKa; 


 Ruetsrers: AND RECEIVERS, Farrpanks' AND Nomex, ‘ALAsmA? 


‘The paragraph of Circular No. 1108 (52. L. D. oT, 29), aa! te i. 


: : oeaplt 6, page 18 of Circular No. 491, relating. to rentals under the he 
4%: regulations governing fur farming in Alaska, issued in pursuance’ 


| ok the act of a 3, 1926. Nee Stat. ee are = Borel amended, to ae 
read’ as follows: ie 


ae ~Every, lessee ‘under. this ‘act shall’ pay ‘to the: lessor ‘in advance a. minimum me 
_ rental: of $5 per annum on. leases for. all ‘tracts, up to ‘and including 10 acres, 


i -a minimum of: $25. annual. rental. on: all. leases: of. tracts over 10 acres: ‘and not . - : 


4 exceeding 640. acres, and. a minimum of $50 annual rental on leases of tracts | 
av exceeding. 640. acres, and shall. pay a maximum rental equal to. a. royalty of 


: Se per: cent on. the gross. returns. derived from the sale of. live animals. and : 
pelts, ‘if. the amount, thereof: exceeds. ‘the minimum ‘rental mentioned, such 
a yearly rental, to ‘be credited against the royalties as they. accrue. for that year. 
: coos ans G G “Moore, Commissioner. 
“Approved: eA ooh ee ee | 
JORN: H. Epwasing, AE a pee 
| Assistant Seoretary. | Cee oe : 


; RIGHTS 01 OF 1 way WITHIN. ‘MOUNT ‘McKINLEY ‘NATIONAL PARK, 7 
| _ ALASKA De 
“Opinion, June 6, 1982 


: -Rrowrs 0 or » Wax—~Powme Prosuors—Rusunvorns—-Narronat PARKS—ALASKA. 





_ Rights of. way. for power projects and for: the storage and carriage. of water = or ; 

| _ authorized by the act of February. 15, 1901, can. not be. granted within. “7.0. 

~~ “the boundaries of the Mount McKinley National Park, Alaska, as originally ee 

ge ‘established by the act of. February 26, 1917, except ‘upon. specific authoriza-. cane 

tion: by. ‘Congress, but permits for ‘purposes other than the storage or car- 
riage ‘of: water . or development. ‘or: : transmission vives ‘power: authorized. by a. 


_ : | _ the act’ of 1901 may. be granted. without: such specific author ity. aes 
we Rios OF. Wax—Perortrs—Licawsns—Lanp Derantucast —Natowar, Panks— 
_ ALASK AL Hee egy As ee Fe 


“The eotoely of the. Land ‘Dapartméit't to: issue permits. and licenses without , ee 
first" obtaining consent from Congress within. those. por tions: of the Mount | 
"McKinley National Park, Alaska, added to the. park. by the acts. of J anuary ae : 
. 80, 1922; and March 19, 1932, are restricted: to. such. ‘Projects as are fou : 


inhibited Ba the ag of . eae 3, 192k. 















Pe “DECISIONS. oF THE DEPARTMENT OF THE INTERIOR “SOB: me tb, 


ae | tooe OF / Wax —Pamons—Lioensts—Lnasn—Foomat, Waren. Powne, A Te 


oN. [TIONAL PARK S—-ALASKA, 


“rhe ‘act of March. B 1921, which’ ‘pinenada: ‘the ‘Federal’ Water Power ee et 

"7,80 as to prohibit the granting of permits, licenses, leases, or authorizations = 

— "gon any of the purposes ‘specified: therein. within: any national ‘park. as: ae oe 

"constituted | without, first: obtaining ‘specific. authority from Congress, oo 

. applicable to. those portions of the Mount: ‘McKinley National’ Park, 7 a a 
~ added by. the. acts: of: oe January,. 30, 1922, and. March 19, 1982. Se eas « 


< Faery, Solicitor: 






= “ere ‘The jands' added in 1982. 


2 Thel Director. of the. National Park Series 1 ‘has | -gubmittad 1 for. os 

a ‘dotsidetation. and, ‘opinion: certain | -questions which have. arisen in © 200 3 

connection. with a. proposed. letter. of: instructions prepared by. the ~ Pen 
-» General Land Office regarding rights of way within the area added 
~ to Mount: McKinley. National Park, Alaska, by the act’ of. March 19, ‘an ea 
| 1982: (47. Stat. 68), extending the: houtidaries: of the. park. - eee 


The following i 1s quoted: from the memorandum submitted: 


These instructions: as. ‘prepared: would. subject. the. ‘eutite: ‘area’ thin: ae ce 
Mount ‘McKinley. National: Park ‘to: applications: for. location. of. rights- -of-way iy, 
“under. the. act.of February. 15; 1901: “(41- Stat. 790), for: electrical plants, ‘irriga- pest 
tion and: other: purposes... There. is’ also. attached to. the file: some’ memoranda 7 
= ‘reflecting a: difference. of opinion: ‘as. to. whether or not the prohibition: against” oer 
the: location of rights-of-way: for electrical plants, irrigation, ‘and.:similar pur-." 
Poses contained. in’ the. act. of Mar ch. 8, 1921 GL Stat. TapBY,. would: apply to 
> this: park. as: extended... ee . 
The: Mount. ‘McKinley 1 ‘National: Park” was” “originally ‘éatablisiied: By the: ‘act ae 
of February 26, 1917 (89. Stat. 938). Boundary extensions of the park’ have = 
been provided for ‘by. the act of January - 80; 1922 (42. Stat. 859), and the, oo 
“recent. act: of: March: 19, 1932: (a7. Stat. 68); which. is. the. ‘subject: of. the present _ oe ee She; 
- proposed | instructions’ of the» General. Land: Office. After’ considering » ‘the *) ee 
memoranda attached to this file it would appear. that. the. arguments. in favor... 
of. the view that the act of February. 15, 1901, supra, permits: the location of ae es 
_. tights-of-way.in the park, can have application, if determined. 'to be ‘correct. oe 
“~- “Tegally, - only: to. lands ‘added to. the. park. ‘since’ ‘the enactment. of ‘the ‘act of 6 oe 
March ae 1921, “supra, -which’ prohibits. authorizations | in national. ‘parks: then _ Nee a, 
ae ‘existing: and within boundaries: as then. constituted, for electrical. planta) irriga- 
ye tion and. similar. -purposes. oe 7 ye ee oe ie 
oc. In order. to clarify. the: position of the Serviced 3 ‘in, ‘this matter, aie is sangre 
. ~"peepeicttlly. requested that: ‘the following. questions: be submitted to the: ee ee ee 
a AoE consideration and: his opinion thereon. a eo 
“+ 3) 1, Whether the language of ‘Section 2: ‘of the: act of ‘Mareh. 19, 1982, ‘reading ae ae 
ae de all’ acts” ‘supplementary. to. and. amendatory. ‘of said acts, are’ ‘made. applicable oe : ee 
1 te and. extended: over lands hereby added tothe park” may be legally. construed ree 
eet toe extend..the prohibition. of the .act: of March. 38, 1921, over, ‘the. area. added Gale. 
nate to the park by said. act of March 19,. 1982. eee ee Pa 
ee te Tf. the: language” of the: act of March °19,. 1932, ‘quoted eae. question. 1 ae 
Se Shot deéined : sufficient’ to extend the prohibition of the act of March 8,1921, 9. 
“..:. to the lands added to. the park by that act, whether. the. -ntovistons of the # act: ae Ce 
eos cok March. 8, 1921,. still apply: to.the areas in the perk Powe = < 








(a) AS originally established fa. 1917. 
(b) ‘The lands: added in 1922. ee aes 























oe cee “DECISIONS OF THE ‘DEPARTMENT or THE INTERIOR. “ [Vo vo : 


* Section’ 2 of the act of March: 19, 1932, supra, reads as: s follows: - - ’ | 
“That the provisions of the Act of August 25, 1916, entitled. “An. Act to establish Pa : 


ae national park service, and ‘for other purposes, ag and the Act: of: February IG. cos 


‘1917, entitled “An Act to establish the. Mount ‘McKinley National Park, in the i 


or “Territory of: Alaska, > together with all. ‘Acts. supplementary. to. and ‘amendatory. Mins 


i . of said. Acts: are > made applicable t to and extended. « over. ‘the lands hereby. added ; tae 
| i ‘to ‘the park. . - | ae 7 Lee , 


The: act. of Mareh 3, 1991, supra, provis ides ee: es Bae ° ie 


“That hereafter no ‘permit, license, lease, or authorization’ tor’ dams, Seordutts, *" “ 


a reservoirs, power » -houses,. ‘transmission. lines, or other . works for storage. or” ie 


~ carriage of, water, or for the development, transmission, or ‘utilization. of power, sees 


on within’ the’ limits as now ‘constituted. of any national park or national monu- ee 
a ment: shall be: granted or ‘made without. specifi¢ ‘authority: of Congress, and: ‘$0. saree 
tg : “much:of. the: Act of Congr ess: approved. J une 10; 1920, entitled “An Act to: create. eae 
_-& Federal Power Commission; to. provide for the improvement: of navigation; - 
ee the development of. water power} the use. of the public lands in ‘relation thereto es a no 


. pnd: to. repeal section 18. of the river. ‘and. harbor. appropriation. Act, “approved ne 
: August 8, 1917}: and: for other’ purposes,” approved: June 10; -1920,. ‘as ‘authorizes © : 
. ~ licensing: gach uses’ of: existing, national parks ’é and national monuments 5 bY. 4 the Cause a 
ce Federal Power Commission is. hereby. repealed. es ee ee eee en 


~The act. of February 26, 1917, Supra, nn ade stale ‘ 


i a as. national. park, and the: ‘provisions ‘of which . were expressly | e@x~ 
tended: to the ‘area. added. to. the: “park, provided in. section: 2 that-, 


- nothing | in the act shall affect any valid. existing claim, ‘location, or 
entry, existing: under the ‘public. land laws prior. to. ‘February 26, 
; 1917. In section 3. aC: ‘was. provi ided. that whenever. consistent: with 
othe primary. purposes: of the. park, the. act.of ‘February. 15,°1901,. 

“applicable to the location . of: rights. of” ‘way in ‘certain. national _ 


parks and national forests for. irrigation and other purposes, shall aie 


: ~ be and remain applicable: to the lands within the park,” ” and i in /Sec-_ oe: 


; “tion. 4: it was. further. provided that “ ‘nothing i in this act shall j in. any. 
oA. modify. or affect. the: mineral land: LAWS: now: spplicahls to “tile. ee 
| ~ Tands 3 in. the:said park.” 2. Pa 
Section 2. of. the: act. of March 19, 4939, ‘quoted in’ full above," Ox. a 


a -— pressly. inade the provisions of the. above act, ‘together. with all. a 2 


ter a. “ supplementary. to and: ‘satiety, of” ae said act, applicable to ‘the 
ave, added to the park, Soee Ue hag ae Le 
ice thus. seems clear that: it: was’ 3 the intention! bt: ‘Congress to. male 3 
-applicablé to the.added area: the above- quoted | provisions ‘ofthe act. 


a of February 26, 1917, ‘together with other provisions of said act. and io 
ie _ apy. supplemental provisions. added. by. later legislation, except: insofar oe 


| . . ow such. “PROVISIONS . have subsequently. been. amended, ‘modified, jor. 
“The quetions presented in’ “he: Director: Ss “shettiowaduen’ ‘eondern ind 


oe portinalarty- the effect of subsequent. legislation. upon the provision 


a ne section 3, that wherever consistent wath the ] Deunary PUEPORE of. the 7 as 








in Stated 10EB): 
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oe the act: ef: February: 15, 1901, i “ shall: be applicable to the lands ie ee: 
oe ‘within the ‘park, ve a ea 
“ "The:scope of the act’ ‘of Bebraary't ‘15, 1901, and ithe aubjéct higitoe Ce 
covered thereby i is plainly, stated.i in, ‘the act, ‘which reads. as. follows: Si 


Porn dh the’ Secretary ‘of the’ Interior: be, and’ hereby” is,” authorized’ ‘and: om Se 
a powered: under’ general: ‘regulations. to: be: fixed’ by: him, to: permit the use of 0. 
ne rights ‘of. way. through: thé: public: lands, ‘forest’ and: other: reservations: “of the Pi Ss 
_.. United States, and. the. Yosemite, Sequoia; and:General Grant-National Parks; © 9. 
ol. ..California. for: electrical plants,’ ‘poles, “and ‘lines for the: ‘generation. and. distri- Se ee 
“2 bution: of electrical ‘power,. ‘and ‘for’ ‘telephone : ‘and. telegraph” purposes, “and. ‘for: ae 
ve ~ canals, ° ditches,’ ‘pipes’ ‘and: pipe lines, flumes, ‘tunnels, or: “other water. ‘conduits, Re a 
anid for. water plants, dams, and reservoirs used tO promote-irrigation or mining. = 
— e or ‘quarrying, ‘or: the Inaniufacturing ‘or cutting of: timber: ‘or: ‘lumiber;. or: the: as fot ue 
-supplying’ of’ water ‘for domestic, “public, ‘or. any’ other: ‘beneficial uses . to. thes. (224 
_ > “extent. of the ground occupied by such. canals, ditches; flumes, tunnels, reservoirs, 
or other water conduits or water plants, or electrical or other works permitted = 
By hereunder,” ‘and “not to”’éxceed fifty feet on! each side of the’marginal.limits. ~ . 
"thereof; or not’ ‘to’ ‘exceed fifty feet on each: ‘side of the cérter line’ of such’ ‘pipes eae 
and’ pipe lines, electrical; telegraph. and telephone ‘Lines: and’ poles, by: any citizen, ee oF 
association, ‘or’. corporation of. the ‘United: ‘States,’ where: it. is: ‘intended: ‘by ‘such. a 
to exercise. the. “use. permitted. hereunder: Or: ‘any one: or: more: ‘of: the ‘purposes 


herein: named: Pr ovided, ‘That. such. permits, Shall. be. allowed. ‘within. or through 
any: of. the. ‘said parks or any forest, military, Indian, or. other. reservation only. 


7 upon: the. approval of the chief’ officer’ of. the. department. under whose. ‘super: ae 
vision” such. park’ ‘or: ‘reservation. falls and® upon’ ‘a ‘finding: by” him: that. the same. _ 


is: not’ incompatible with: the ‘public interest: ‘Provided, further, “That all permits : 


a given: hereuider: for. telegraph and: telephone. purposes “shall ‘be. subject” to the wen ptl doe 
a provision: ‘of title sixty-five, of the: Revised - Statutes. of. the. United: States, and a ate fn 


“amendments: ther eto, regulating rights of way. for telegraph companies: over. the =. 


| public domain: And. provided further, ‘That. any. permission given by. the ‘Secre- a foe c 
- tary” of the Interior under the. provisions of this: Act. may be: revoked by him 
‘or. his successor ‘in his. discretion, and: shall not: be: held. to. confer any. right,» cs Ce 
aes easement, ‘or; interest: -in,. to, or: over any. public, land, ‘reservation, Or. “park. ee hae ee ee 
“By section: Ee of: the: act. of February sey 1905 (38. ‘Stat. 628); the — oe 
ee Secretary: ‘of: Agriculture ° was: vested : with: jurisdiction to pass upon ee 
| a applications: under the act: of February: 1, 1901, for glans ee 


Lee “The: axisdiction’ of Ge several departmienta' -jrith: ‘eapect: to rights | a ae 
oe = ‘way for power. ‘development and ‘transmission, however, was af- 
Lie fected: by the Federal Water Power Act: of June’ 10; 1920. (41 Stati eee, 
©» 1063). “The effect: of: this legislation’ “was discussed’ by" the: Attorney oe 
: a ~ General i in an ‘opinion ‘dated: March ¢ 3, 921 ee sm Atty: Gen. ae ae 
pa where, at page 528, he says ee eo 




















eae The. comprehensive character of, ‘this “Act ds. ‘indieated by its ‘tile, mnie ee ee 
feats. ae ? a | ee 
cop oT Ae ‘Act’ 18: “create a! “Federal 1 Power ‘Coiimission ; *to > provide aon the hiapeesen i ae 
oe iment’ of navigation; the development of water: power; the useof.the publie 9 eon 
> Jands. in: relation. thereto, and. to: repeal. section: 18° of ‘the: River. and. creas ae 
‘ o Aperontlatiot Act, approved. August, 8, 1917, and: for. other, Purposes.” al 6 ae 











eee ae "DECISIONS OF THE DEPARTMENT | or THE INTERIOR e, - Cvols a 


12 This: he provides: a. compista'y atid’ detailed wctiedia: for ‘tha’ dévelopinnt: a i a 
‘ : operation: under public control. of all the water “power resources ; of the. public..." 
~-domain, reserved and-.unreserved, and of. all. the navigable. rivers” under. then. 


Pe jurisdiction of the’ United. States. “It creates. a new body. callea. ‘the. Federal. oe a 
“l: Power: ‘Commission: ‘and’ places in’ its. hands ° ‘authority ‘to. ‘investigate: all. the 
~ -water-power, resources ‘of. the: United. States and. :control. their, development - 
in so: far. as ‘the. Government. has. jurisdiction: either. by. reason. of. ownership: oe. 


- of. lands . Or: control over. waters; and: it. expressly: repeals | a all. FACTS or. PARE ; = 
a _ of Acts inconsistent: with this ‘Act... (41 Stat. 1077).: ass | en 
. -wIt seems clear. that. it. was. the: purpose | Vivi ‘Congress to. ‘bring. uanaer: ‘this. Ace i 


ne ona ae all future power development: within, the: jurisdiction of. the United: States. and: -. 
> to concentrate in the hands of the Federal. ‘Power: Commission:-all-the adminis-. 
ess trative authority. thereover which. was: in part. previously. ‘distributed among. . 

a oe the. Secretaries: of the: Interior, Agriculture, and War... At is:also elear. thatno.. 
. a further or iginal permits, at least, were ‘ther eafter to be issued. by: the: Secretaries, a 


- And i in 51 Le D. AL: it was held by. this department: (syllabus) — - ie 


“The Feder al: ‘Water: Power Act confers ‘upon: the ‘Federal Power, Commission : 


7 ee the jurisdiction. cand, control, over: rights. of way. for. ‘power: purposes, formerly >. 
“exercised . under: the. act. of. February. 15,; 1901,. -by the Land: Department, except — 


as to: projects. involving, Indian. allotments « or where the electrical energy: is. tO, 


Le be developed: other. than. hydraulically. 


“Tt thus. appears: “to: ‘be. well ‘establidhed that ‘the: Federal ‘Water 


Power. Act superseded the. ‘act. ‘of ‘February. | 15, 1901; ‘insofar as. all. ee 


: projects. on public: lands.and. reservations. are. ‘concerned, which in- 
-volve.the. construction; operation, - cand maintenance of ‘dams; -water 


“ conduits, ' Teservoirs; , power houses, transmission lines; ‘ or other. project: Bags 


- works ‘for the: developnient, ‘transmission, and utilization of kat 


with few: exceptions, ~ 


Jd will: be.seen that, by. the, eet of March 3, 4921, supra, fierelnbarors 
quoted: in full,.the. Federal. Water Power. Act awas. amended so-as to | 
prohibit . the. granting of ‘permits, ‘Licenses, leases, ‘or authorizations: , 

~~ for. any of the purposes: specified: therein within any: national. park . 

as. then constituted: without. specific. authority. of - Congress... The 


be language i is broad. and: clearly. includes all permits or authorizations ae 


of the specified character within the purview: of. the. Federal Water 

. ve Power Act. It. follows. that: no. such: permits or* authorizations. could.) 
a lawfully. be issued for lands within the Mount. McKinley. ‘National. at 
-. Park as constituted March: 3, 1921, by the Federal Power Commis- 

a gion without specific authority. of. ‘Congress. It is.also. noteworthy 7. oe 
-. that section. 4 of Regulation 1 of. the Federal. Power. ‘Commission ee 

; excepts national monuments and. ‘national. parks from. the. caren oe 


_ = ae se Reservations ” as used i in the regulations. | gas 
“The question. then. remains as to the extent the ‘gules of this: ae 


Wigs department. under. the-act of.February 15, 1901,,for.the.granting of © 


cee permits. or: authorizations: for rights: of way: ‘other than: those. within % 
the: purview" ‘of the Federal: Water Power Act was or is s aiffected by ee 
mS ae ametdatiry: act of March 3, 1921, supra. : ek oe ee 








. - opinion. (p. 390) : 
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Pig: ‘act: ‘orimarily was an. vamendmsat’ ‘of: hes Boderal: Sa : 


ae Rosa Act: but its: applicability to an: application. for. purposes. other — one 
to than power ‘was. considered: by this office under: date of April23, 00 
19294°(50:is.D. 388), 5 involving : an: application: by. the: Arbuckle Resi Tee 
voir. Company. for: extension: of “an :irrigation: easement in Rocky 
_ - Mountain: N ational ‘Park: under. the act of March’ 3; 1891" (26. Stat: oe 6 
2 2095). Tn that case the view: was: expressed that’ the: inhibition ‘ in: the: oa 
act of March 3, 1921) ‘against. the granting: thereafter of:any permit 


OR other authorization’ for: reservoirs or: other’ works: for the’ storage’ ee 


: - or carriage of: water: within: the limits. ‘of: any national: park: or: me oo 
“. tional monument without: specific: authority. of Congress, 1s: appli- re 


* cable. to such works -for: irrigation: purposes as. well-‘as. ‘for power oe . 
‘purposes. and precludes the granting of an extension of a: right. Of ns 
way over. such’ lands for:an irrigation. reservoir: constructed pursuant a 


~ tothe ‘act. of March : 









‘ 9: The: following: ‘is quoted ‘from the 





- The language. of this: law i is 5 compreherisive pene absolute. 


2 hibits: the granting thereafter. of. any ‘permit: or: other ‘authorization’ for. reser- 
voirs or. other works for. storage or. carriage ‘of water within: the. limits. of any. 


a transmission vob power. 


national. park. or. national. monument. without | specific authority . of. Congress. 







It expressly ‘pio- age 


“The inhibition’ applies: to: such. works for: ‘irrigation. ‘purposes as well.as: for. car 


power purposes. That. such jis. the. letter. of,,the Jaw, can. not, be. questioned, ned 
and : the safeguard thus ‘provided. is ‘just’ ‘as. ‘appropriate ‘in. the” one’ “Case: ‘as “ans 


b ‘the other. : “Ifa ‘storage: reservoir: ‘Ora. ‘canal be* regarded: as objectionable: ‘and . 
ny inconsistent with the purpose . of, ‘the reservation when. such. structures are -in-. 


tended. for use in. connection: ‘with. power. “development, it is: difficult to. ‘see. | 
| wherein, ‘they, would, be unobjectionable. if. intended. for irrigation... 





aha: language of the ‘act: ‘of March’ 3, ‘4921; is broad j in. ies ‘scope pé eid a 
| ‘thé inhibition. inchides permits; licenses; leases, or authorizations’ POR 


ree dams, conduits, reservoirs, ' power houses, ‘transmission lines, or. ‘other | : 


~ works - for: the storage . or carriage of ‘water, or for. the. development, 
: transmission, or: utilization of power. . Though the act, was. primarily ee : 
an amendment:-of the Federal. Water ‘Power: Act,: the ‘prohibition = 

: applies. to. permits or authorizations for reservoirs: or’ other works = a : 
... Of the: character: specified, but it: clearly: ‘does not’ apply. to permits oe ’ 
- ce authorizations included i in 1 said act of i Febery 3 15, 1901, tor. el eee s 


7 Answering: the “questions: ibaa 1 am “OE: “the! opinion. Sree aoe 
Sas ‘to- hydro- electric. projects. involving the generation. and. trans 


~*~ - mission ‘of. power. formerly. authorized. under. the act. of: February ce : 
15,1901) supra, ‘but: afterwards included within’ the: purview Of thee! ieee! 


_ Federal. Water Power‘Act, arid other works for the storage and. car= - ; a 
_-Tiage: of water as authorized by the act OL 1901, no. permits, licenses, ee 


oe Jeases, or. ‘authorizations. may .be. ‘granted. or Thadé: without. specific. x 28 a 
| _ Aathanty 9 of Congress, within the boundaries of Mount. ft MeKinlsy ee 
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fae - Natiorial Balk, as. s originally. Sstalilighed « in 191. Ag: io ‘ihe: ani a 

i ~ added. to said: pails in’ 1922 and ‘in: 1932; it? is: ‘significant: that the 

pe _. Federal. Power: Commission: i ainits: regulations has. expressly. excepted: ae 
nes national: parks. and: monuments: from :the'iclass of “reservations” 


over. which ‘itis: authorized: ‘to: grant permits: and licenses, and: itis: * a 


| dear that this department. was: without’ authority: to. grant, ‘permits oe 


os Or: authorizations: for: power: purposes: under: the: act of. February 155°. ee | 


- oe 1901, since the passage of the. Federal; Water. ‘Power Act.. As. ee 

| - other. projects,. the: authority of: this: department: to grant permits | 
o without: specific. authority. of Congress i is restricted. to. projects: which eee 
are. not: within. the purview. of the: act. of: ‘March 8, 1921, supra. 


at Concerning. such. projects, it. does. not. appear necessary. to. promul- a ee 


i “gate - special, regulations. either - as: to. the. area: included , within :the 


- original. boundaries. of. the. park, or: the areas. ‘subsequently added". 
thereto... “Any: applications. submitted 1 may: s-appropristely b be 2 Sispeset oe 
ee of under Cae regulations: ae Pig tek 


- Approved: oe. 
_ Jo OHN H. Epwanps,. 
Assistant f Seeretary. 


m TRUST. ‘PATENTS: FOR ALLOTTED LANDS WITHIN POWER sim 
_ WITHDRAWALS ON THE COLVILLE INDIAN RESERVATION 


- Opinion, June 6, 1932 





Commis “INBEAN'! afl ave dbs onder reba Parent_Witepmawais “FOR 2 
_ Power. AND RESERVOIR Srres—FEperan Water Powrr Act. . Pty ee 
“Section 24. of the. Federal: Water. ‘Power. “Act of June 10, 1920, ‘providing’ for 


the issuance of: patents: on. locations, entries, selections, or ‘filings. thereto- — 

- onl aed made on lands reserved-as water: power’ ‘sites, subject to the limitations. 
and conditions therein contained, has no application to tribal Indian allot- 

..* “ments embracing lands on. the Colville ‘Indian Reservation: withdrawn tor. 


power, or reservoir, sites under section 13. of the act. of June: 28 1910. 


‘Sg . INDIAN Layps—Inpians—Pvsrio: Lanps-——STaTUTES. | ve ae, | 
» Congress. has: almost. universally. made matters’ ccvine to- ‘Indians: snd: me . 
dian: reservations. the. ‘subject: of .acts- ‘separate. and.’ distinct. from. those 
a cere relating to the public, lands, and it. is well settled. that general, laws. AO: ae 
es not include them unless. an intention. to. do. so.is manifest. Slt Ae a ane 


rat. - Nabeoaaas Powe Stres—Resenvorn ‘Srins—Innfeattos—Inpray ane | 


* PUBLIC. LA NDS. 


“The act of Tune: 2B; 1910, ‘puthottzing’ ‘the: ‘President: to’ éeiiporheily’ viene ory 
faa ees public’ lands for power sites, irrigation, classification, or’ “other. ‘public pur-. 


ae Lae poses, and: section’ 13: of: -another acti of : the: ‘same: date. authorizing the See- - = 


e co retary” of: the. ‘Interior to. reserve lands. within. any. Indian. reservation. vale Baltes 
_ Mable for-power or reservoir sites or, needed for use in connection with ANY: 2 Lhe 
; - “irrigation: project’ were intended. to bé separate ‘and distinct: as ‘to the sphere. oe 
ays operation, 1 the former t Pelating exclusively ¢ to public. lands, ‘the latter to. Sa 


os oP Indian lands. 


Hoes cal | "DECISIONS. OF THE DEPARTMENT OF" THE. INTERIOR oe oe 


ec, Fepenat Wire: PowEr 2 AcrRusurvarions—Woups AND. Punases:: 


The: term. “ reservations of the. United: States,” as defined ‘in ‘the’ 5 Wilecar 


- Water Power Act of J une 10, 1920,. embraces ee lands i in’ Indian reserva: 7 i ie 


tions, but it: does not: include. Indian allotments. - 


Coums INDIAN. Labs Antonagewn—Wirspnawat—Powsn Sims--Resmnvors, 5 ee | 


: SITES~SzoRErARY. or. ‘THE: INTERIOR, 


The. Secretary. of the Interior. has: ‘full. power, ‘to Pavone: withdrawal, made by a : apa 
~ him under section: 13. of the act. of. June 25,. 1910, for power, and reservoir a ele — 


7 a sites embr acing allotted lands: on. the. Colville Indian ‘Reservation. 


‘Convinas INpran | ‘Lanps—ALLorment—TRust - ‘Parext—Witspnawat—Powsn in 7 


| Stres—Rusmavorn Srtes—InercaT1on—IMpRovEMENTS—DAMAGES, 


- ‘Trust: ‘patents may: ‘be issued for allotments. on. the Colville: Indian RasSivai 2 ae = 

“tion embracing lands: ‘withdrawn - by ‘the: Secretary of: ‘the: Interior under re 
. _ section 13° of the ‘act of J une 25, 1910, for: power and. reservoir. sites, where eS 7 ; 

no. irrigation, pr -oject.. has been authorized, such. patents, to. be. subject. only ee ay 
’» to the provisions of: section. 14. of that act which. ‘empower that official . 2 


to cancel patents - should the lands. be required under. authority, of Con- 7 

gress. for- the. purposes: for. which - they. were reserved, in. which event: | 
.. the allottees are ‘to. be reimbursed for. their improvements out of any: moneys * 
. for. the construction. of the. irrigation project. . 


Finney, Solicitor? oh a Pain k aan postin Be 
My. opinion - has’ bai reqiidsted | in “the: siiatter ‘ot issuing Heist 
patents for certain lands allotted to Indians of the Colville’ Reser- | 
vation, ‘Washington, especially’ those allotments. ‘where: the issuance 
of trust, patents’ was suspended ‘because: the’ ‘lands ‘were 'ineluded ‘in 
Power Site Withdrawals: ‘Nos! 211. and’ 212° under section 13 ofthe 
Act of Sune 25;:1910° (36 Stat. 855; : 858). “These: withdrawals: are. 
along the ‘Nespelent and San. Poil Rivers within said reservation.and . 


were approved: by: the = of the Interior « on | November 7 and fot 


13, 1911; respectively. 


‘The allotment. lecaone were manda « a eee ce years ago ca the oa 


Tidiany: have. all along - manifested | a ‘strong’ desire to secure trust 


patents.» In response’ to a. request: by the Indian Office: on: ‘February’ i 

7, 1929; for opinion as to whether the lands might not’ be: eliminated DoS bey 
| Pron: the: power. site” ‘withdrawals, the Geological. Survey has: stated oe 
that: favorable. recominendation In the ‘matter had been made to. He. hee 
Federal Power Commission. It was believed that: the commission = 
would favor the issuance: of. trust patents. ifthey were.made to.con-. 

_ tain a' reservation of the: right. ofithe United States’ or its permittees beg 


a _ to use’ the lands for’ ‘power site’ purposes ‘in accordance with the ‘pro- a ce - 
visions sof section Of of. the. Federal Water Power, Act. of. J une, 10, 0, ae 


| Nation on. 1 the seGiest foe opinion was deterred’ to. await: a ‘tallther oa o i 
| field examination which it was desired'to have on the Colville Reser- _ cape 
vation and: report: thereon by: the Geological: Survey,’ both: of which — eo 


- We were > made s somé 5 time ‘ago. In ‘mddition. to the withdrawals’ on the Be ee a 
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| - San Poil and ‘Nespelem Rivers, the report also refers to withdrawals . - 3 
on. Hall Creek, within that. reservation. . a 


-In the. request. for opinion, after ae to Beco 13, ot the ace : 


ae June 25, 1910 (36 Stat.:855;. 858), under which the. power site with- 2 


 drawals: jn question ‘were- made “section 24. of the: Federal--Water _ 


| . Power Act of June 10, 1920; to” ‘the: [unreported]: Case: of: Agatha ra 


: Stensgar,- an allottee’‘on the: Colville: Reservation; ‘tothe: repeated 7 


attempts that have been made to: obtain legislation in the premises: ae 


and to an [unpublished] opinion rendered by” the Solicitor for this — 
os department, approved January, 28, 1924, ‘in accordance’ with which 7 
limited trust patents. were issued. ‘to. numerous Indians on. the. Filat-— 
~ head Reservation, Montana, for lands within. power. ‘site. withdrawals: 
. : on ‘that reservation, the Indian Office concludes as: follows: 
“Tn view. of ‘the foregoing and as ‘the views’ ‘heretofore expressed in regard to 
the matter are conflicting, it is. ‘desired to have the opinion. of the: Solicitor for 


the ‘Interior Department as. to whether or’ ‘not the’ Solicitor’ Ss opinion ‘of. Janu- 
. ary 28, 1924 (M. 11410), concerning the issuance of. trust patents for Flathead 


— Indian‘ allotments involving: lands withdrawn, for’ power ‘site’ purposes ‘should 


be adhered to, and_ if So, whether said” opinion is applicable in regard to Simi: 
larly. allotted Indian lands in general, especially those: allotments. ‘on -the Gol-. 
ville ‘Reservation: where: the issuance of trust. patents: has been. suspended be- 
cause the lands are involved in. Power Site Withdrawals Nos. 211 and 212. 


The apparent, conflict between the. views set. forth j in. the: Solicitor’s § 
opinion. ‘of 1924..and ‘those of the department. expressed both before 
and after said opinion. renders it expedient. to ‘review: somewhat. that 
phase of. the matter. That: opinion concluded. as follows: . 
Viewing: the. several. statutes: ‘herein. mentioned. jn: ‘the light. of. their: ‘nian iteet 

‘policies, I. am. of the- opinion that there is. ample authority: under existing law 


- . for the issuance | of limited Deana of the character, indicated | for. the lands | 
referred to, 7 | | aa 


The bore refers to the Timed a called £ for oes section 2 of | 


oe the I Federal Water Power: Act of June. 10, 1920. 


In a. letter: addressed to-the Secretary of the “Tidsiiés on: Marck: 2, | 


‘ 3 1921, the. ‘Commissioner of.the General Land. Office held in: ‘regard =~ 


a to issuing a trust patent. to one Agatha: Stensgar, an. allottee on the 


7 : Colville Reservation, for. land included ; in & power site withdrawal— os 


“There is no authority: for issuing: trust patent on: the allotment of Stensgar Pg . 
_ with. a@ reservation. of. power site’ and related. pr ivileges. under the. act.of-June-10,  ~ _ 
1920. _AS no authority exists for. issuing. a. patent. on. this. allotment, with. reser- ae 


= vation of such ‘power site: privileges to: the United States, a ‘patent. can not. be 
| issued to ‘the Indian while the present reservation. is ‘intact. Sai 


2 | ‘The. reply of the. department, under date of March 1921, to. >the. 
? aboye letter concluded. as follows: | 


“After consideration of the subject, I concur in the. conclusion: reached by ‘you, igi 


but believe, the. department should: consider ‘the. advisability - of ‘securing. Jegis-_ ‘ 


-_ ; Jation which will permit such allotments to be patented, subject to a pvaier ~ 
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: ‘power: reservation : similar to. that contained. in: the. said: act. of Tune. 10, 1920, s - Bye cre y 
_ Yather:than. to. undertake to: cancel the. allotments, bartleularly if. the Indians (Pee 2 


: pang to retain same: 


~~ Appropriate’ bills’? ‘were + thom't time ti tiie’ o' prepared did 4 submitted 


7 to Congress but no legislation on. the subject was. ever ‘enacted. : In 


submitting a proposed: pill under date of February 20, 1992, provid- “ae ae 


ing for the. amendment ‘of. section bee of the act. of Sune 25, poke 


ah : (36, Stat. 855, 858), the department, said—_ en 


e r "The necessity for. this amendment. is due to. ‘the fact that, in ihe: opinion of 7 


this: department there is no law authorizing the issuance of: patent to an Indian | Leta 

Pe on: an ‘allotment ‘embracing tribal lands’ withdrawn under section 1s of ‘the: ot eT re See 
a of June 25, 1910, ‘supra, for power or reservoir sites.- Erne 
Section 24 ofthe act: of June 10, 1920) (41 Stat. 1063; 1075), ‘providing? ‘for ae ee a 
the issuance of patents on. locations, entries,. selections | or filings theretofore ; e seit? 


oe made on. land reserved ‘as. water. power sites, subject. to the limitations and. 2 


a - conditions contained in the. said section 24, is held not to apply. to tribal L indian: 


‘June 25, 1910. 


ane bill, if pai, wit enable the issuance, of patent. with proper reservation 7 f 


Chak 


| a purposes ‘which have been ‘suspended in ‘the General Land Office. 


Le. ‘In reporting: on: the: introduced bill under date: of March 18, oe 
| ‘the department, after stating, among: other ‘things, that these provi-- 


= sions would enable patents to issue to a ‘considerable number. of Col. 


a ville Indians whose allotments had been. suspended, said— a ee 


It is considered that. administration of the. lands. allotted. to Indians ‘which 


are valuable for power site. or reservoir. ‘purposes and. are withdrawn. under 


7 section’ 13.0f the act of June 25, 1910, supra, relating to Indian. matters should — : 


- be entirely under’ the. direction’ of: the. Secretary. of! the Interior, who. is by law: 
intrusted with. the charge. of matters relating to: Indians, as was evidently. the 
_ purpose of: the. act; the same. having been: passed upon .the same day. as: the: act 
ae (36. Stat. 847): which: provided. for the like withdrawal of public lands... 


ae Matters relating to: Indian. reservations. have almost ‘universally . been: ane hae ane 
a by. Congress the subject of acts separate. and distinct. to: those relating to public 
lands, and it is believed that this distinction and 1 policy i is a \ beneficial one ° which ae. 


should: be: maintained. 


In May, 1926, ‘the depattimant: i appiived’ a. ‘cecomadende ton of the og aie 


- Indian Office for 1 issuance e of. trust, patents i in connection with certain | 


a of allotments: made to Indians on: nithe Blackfeet Reservation‘ in: Mon- co 


e tana.: The. suspended allotments. were. for Jands- within an area on 
withdrawn under section 13, of the. act. of Tune | 25, 1910 G8. Stat. —_— 


- '855, 858). 


oe le: communiéation- aoa die: Gena Tayi Office which, the. de: ioe 
a partment approved J uly 8, 1926, it was said— = 


The. Jands. in. question: having’ been: ‘withdrawn - under section: 13 of the. act ; eee eee 


a on Tune 25,1910 (36 Stat. 858), being needed in connection with the St, Mary’s 


so Storage Unit of the: “Milk ‘River, ‘Project and. being in an Indian, reservation os 
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which: ‘has not been’ restored to ‘the public doniain, there’ is’ no° “authority” a eae 


~ igsue 4 patent swith’ a ‘reservation : comprising ‘the withdrawals in “question - 


such as is. ‘provided for. in section | 24 of the Federal Water Power Act: (41 


. Stat. 1063). so. that in default: of additional legislation, . such’ as. coutained in | 


= a 665, 68th Congress, trust patents. could not be issued for those subdivisions Ps 
‘ of the: allotments embraced in’ said withdrawals. ee: 


It may_ be stated. here. that. on ‘December 16, 1981, ‘the Toda oa eS 


| Office, referring to ‘the. above Blackfeet, allotment selections, ‘sought 
the advice of the Geological Survey as to “ whether or not any of 


wae the above described lands night be released’ from the reserves created 


ae for power. site. purposes.” The Director of the Geological: Survey, 7 wae 


ander date of January 9, 1932, submitted the matter to the Secretary ae 


. of the Interior with the: following statement’ and. request: 


An examination. of the ‘records. indicates that these lands. haye | Sie: for 


ae power purposes, ‘but. ‘the. time of. development is. probably’ remote ‘because of | :. 
| lack of | market. Development when made. will probably be by ‘conduit. so “on 
that there will ‘be little interference with the use of the. land. for grazing, 


: which is the. most probable use other than power development. 


ft am ‘informally advised that. the Federal Power. Commission if requested. Dea 7 
- would probably. make a ‘determination to the effect that. the value of the lands | 


_. for power-site ‘purposes would not be injured or destroyed by the approval 


is of allotment. selections : and: ‘subsequent patenting: sale ‘tO. the: Poe 


ieee of section. 24 of. the Federal Water Power. Act.. — ee 
Before this matter. and similar cases are submitted . to. ‘the. ‘Federal. Power ; 


Commission | an, opinion by the. Solicitor is requested as’ ‘to. the applicability of 


“ep — "section 24 of the Federal Water Power Act to Indian allotinents. 


~ The above : ‘coniniuniéation from’ the Geological: Survey: was ‘not ’ 


-_ tommally’ referred. to ‘the. Solicitor for. opinion. and no. action, has as 

_ yet been ,taken-in the matter... The recognition which is given. by 
the. Geological: Survey. to..the: supposed authority. of the Federal _ 
Power Commission:in the’ premises. Is: ‘apparently ‘due: to. the views 


to" Flathead withdrawals ‘and. allotments. ~*~ oe 
_ There are two ‘well- defined | acts of date. Ju une. 38. 1910, We. “the oe 


| | withdrawal of lands for power site ‘purposes ; the. first, bene: an, act 


expressed in” the Solicitor’s: opinion” of January 28, 1924, y relating J 


entitled “An Act to authorize the. President -of the. United. States Sioa 
~~ to make. withdrawals of public lands 1 in certain. cases.’ [Italics id - 


plied.] , (86 Stat. 847 ), section i of which provides. as : follows: 


That. fie President may, at. any time. in. his. discretion,. temporarily withdr ie 
from settlement, location, sale, or entry any of. the public. lands: of. the. United. 


| States including the. District of Alaska, and reserve the. same for water-power oe : aS 
; sites, irrigation, classification of lands, or other public. purposes to be’ specified aoa h 


i jn the orders of withdr awals, and such withdrawals or reserves . shall: remain a 
a foree until: revoked: by. him or by-an- act: of Congress. * --[Italies. supplied.] ° 


The other act of date June 25, 1910, ‘which authorizes the Barat te 


of the Intérior to withdraw. lands. within any: Indian: Reservation ae 


seseal bys 


- valuable for a or reservoir sites 1 1s found in section a ‘of said Coe 


tions of the United States 
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- That the Secretary. of the Interior be; ind. he. is. hereby, authorized, ‘in his. ans 


oe discretion, to reserve: from location, entry,. sale, allotment, or: other. appropria- ae 
ae. tion. any. lands ‘within, any ‘Indian reservation, valuable. for. power or reservoir — Pa Es 
sites, or ‘which ‘may ‘be necessary for use ‘in connection ‘with any irrigation 9. 
ie project: heretofore: or hereafter’: to: be" authorized’ by. ‘Congress: Provided, That, eves: 


Sf no: irrigation: project ‘shall! be: authorized ‘prior to the opening of any Indian — . 


ae reservation: containing - such. power. or. reservoir sites. the. Secretary. of,.the.. 2° 0 


| Interior: may, In. his discretion, ‘reserve such sites pending future legislation. bY. a soe 
* Congress for. their disposition, and. he shall Teport to 0: Congress 2 all reservations a tS 


7 aan in conformity with this Act. 


~The act. of June 10, 1920. (41 Stat. 1063), 3 is s eititied: An av to. a 
7 create a, Federal Power: Commission ; to. provide. for the improvement to 
of navigation ; the igLinsaregee of water power; the use of the public = 

. ands i in relation thereto ee 9 [Italics supplied. _ In section oe 
- 8 the words ° “public lands” “as. cused’ i in the act are defined: to Mean Ss. 

‘such lands and interest. in lands owned by the United States as are 


subject: ‘to. ‘private. appropriation and disposal under public ‘land 


laws. The act also applies to. tribal lands j in Indian — but. hon 


: not. to Indian allotments. 


Section 4 provides for isiuing licenses: for the eoristruction. pur- af * } 
poses enumerated “ ‘upon any. part. of the public lands and reserva- 





oo provided that it is. determined that the 
license will not. interfere with the Burposs. for which the reservation. 
was created or acquired. © a . 3 
Section 24 provides as. follows: ~~ | 
“That any lands of the United States ncludea” in any Saronosedl project Kander 


- the: provisions: of this. Act. shall from. the date of filing: of | application therefor 
be. reserved: from entry, location, or. other disposal. under the laws of the United 


States : until otherwise | directed by. the commission: or by ‘Congress. ° Notice eg 


that such application ‘has been made,. together with. the. date of filing thereof 
anda ‘description. ‘of. the lands. of the: United States affected’ thereby, shall ‘be 


filed in the local land. offiée for the district in which-such lands are: located: fe 
_ Whenever the commission shall determine that the value of any lands of the 
~ United. States so. applied. for, or heretofore or. hereafter reserved. or classified | ie 


as power. sites, will not. be: injured. or destroyed. for the purposes. of ‘power i. 


_ development by location, entry, or selection under the public-land laws, the 


it Secretary of the Interior, upon notice of such determination, shall declare. such * ant 
“= lands open to: location, entry, or. selection, subject to.and: with a reservation. of . 


the: right. of: the United: States or its permittees. or: licensees’ to. enter upon, - ao 
| “occupy, and. use any. part: or. all of said lands: necessary, in the: judgment of. the. pee a : 
>, commission, | for the . ‘purposes of this Act, which right shall. ‘be. expressly ate Lo 
reserved in every patent issued for such lands; and no claim or right to‘com- 
| pensation shall acerue from the. occupation or use of any of’said lands for: said es 
: purposes. » The. United, States. or any. licensee for. any such lands hereunder ‘may. roe ae 
: “enter” thereupon for the purposes ‘of ‘this. Act,. upon ‘payment of any damages = or i : 
to crops, builditigs, ‘or other improvements caused thereby to the’ owner. thereof, aot 
or upon. giving a good and sufficient bond to the United States for: the’ use’ and. ett, gee 


ne benefit, of .the owner, to. secure .the payment, of such, damages as. may, ‘be aoe sa 
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be competent “jurisdiction, 7 said — bond to ‘be -in oud form proseribed by ‘the og 
; commission. | | , Dae 


~The proviso to. an above faction: which he “ “that Tooutionss a 


x entries, ‘selections, or filings heretofore. made. for lands. reserved. as 
water power sites or in connection with water. power development: OF. > 
electrical transmission may proceed. to approval or patent under and 


subject to the limitations and conditions in this. section ‘contained, ge 


is of significance i in connection with any question as to whether. this fet 
act applies to allotments covering. lands withdrawn under section. 13. 


‘of the act of J une 25,.1910 (36 Stat. 855, 858). The lands on F lat- 


> head Reservation involved i in the Solicitor’ Ss opinion of J anuary 28, 


i 1924, were withdrawn by. the President. under the act. ot June €hs iz : 


os 1910 (36. Stat. 847), ; which expressly refers to ‘ ‘ public. lands, a 


- mention whatever. being. made. of “ ‘Indian, lands, me whereas. vith: | 
-drawals for power site purposes. on the Colville Reservation ‘were — 
made by the Secretary of the Interior. under section 13 of the act. of 


June 25, 1910 (36 Stat. 855, 858), which expressly refers to lands, on 


“Indian reservations. This constitutes a major distinction. between 
the Flathead and Colville situations, referring to which. it was said 
in the Solicitor’ s. opinion of January 28,.1924, that, it “can. make but 
7 little difference for in either event theaé lands are now ‘available for 
‘development: under the subsequent legislation by: Congress ’ which 
means under section 24 of the water power act of June 10, 1920. In 
its request. for that ‘opinion on December 10, 1928, the Indian Office 
said— Soke te es Gt ee Ae | 
It is. desired. 46 have . an expression. Ok ine opinion. of. the Solicitor. 46% fhe 
Interior Department as to whether or not the lands. in Power Site. Reserve :No. 
“BST. were correctly. withdrawn under the act of J une 25, 1910 (36: Stat. 847 ),-and 
if not: ‘properly: withdrawn,. whether trust. patent: to. Indian allottees. may prop 
erly” be issued in accordance: with: the ‘Brovisions: of. section: 24. of the peers 
Water Power. Act: of- June 10, 1920, supra, . : 
| That Office had previously stated i in its s request, after » referring to ae 
| the two acts. of June. 25, 1910— tie, ee eS e 


caveat Ga this withdrawal was. pr operly. gene under the public 1 ina Withdrawal a ts 
ae of June 25,. 1910, ‘supra, there is no. doubt but. that. section 24 of the Federal 


Water Power Act will apply; but. if the reserve was not so. properly withdrawn, : 


_ the. operation ; of this section over. the: ands involved. ean. not be legally 
- : sustained, | | ar cue : 7 


It is not an that. aa withdtawal- was s properly made under the act av 


ce providing for. the. withdrawal of public lands. . 


- It was stated 3 in the letter of the General Land Office dated oa Miata z a 
2, 1921, hereinbefore mentioned, refexring to section 4. of the. ach | 


a of Tune: 10, -1920— ad Sate Bek a eee ee er ee 


al ge In so far as any. inference can be drawn from the title ‘and’ body of. the act, os 7 
Beg - such, inference points to. the: view that this is an entirely, ‘distinct act and 7 


| ‘ig: not intended £6 include or affect the prior withdrawal act of re une 25, 1910. Tt oe 
_ . ig believed that if Congress had intended to provide fot the issuance of patents - goes 
. to. Indian. allottees. for tribal lands, with. a. reservation under . this. act,. it - 
% Imowing. that: there was. an act providing. for. the reservation of lands valuable en a 
for power .site-purposes: on Indian. reservations. and over. Indian: allotments, READS og 


ca would have especially: included such allotments among’ the forms of disposition 


Pe which: could: proceed. to. patent under. the. act,: with the reservation. provided. 
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Acts of Congress’ ‘YTelating to. the public. domain are not. held. to apply. too : 


Indian reservations. The mineral. laws. do not. apply unless. extended thereto ha 


. by special. act: -The: laws: relating to surface rights . have: not been’ made. to. co 
-apply to Indian. reservation lands. On. the day, June: 25, 1910,. that. the:act - 00.8 


unusual. ‘The intention of Congr ess in such cases wust be clearly. expressed. 


dt will be observed that. there: has been: more. or less: ai a: 
as to the applicability: of the Federal: Water: Power ‘Act: of 1920 
to Indian reservations, ‘especially as to allotments on’ the ‘Colville 
Reservation. The allotments en ‘the. Flathead. Reservation involvéd | 
in. the. Solicitor’ Ss opinion. of 1924. are said to have been. made’ from | 


unallotted or. unsold lands” of that. reservation, that is ceded. lands. 
For that reason such. lands are treated in ieaid opinion as “ public 
lands ”.within the. purview. ‘of the act of June 25, 1910. (36. Stat. 


847), under. which they ‘were withdrawn for: ‘power site purposes, and , 


the position. is also taken that ‘for. the same reason the water power 


act of June 10, 1920, is applicable, under section. 24 of which. limited: 


trust patents. may be issued to. Flathead allottees. 


It was said in the case of Ash Sheep Company v v. Oitad States oa 
(252 U. S. 159). (syllabus) Whether or-not by a. cession - of lands — 
from: an. Indian. ‘Tribe : the- United States becomes ‘trustee’ for: the 
Indians or acquires an ‘unrestricted title depends in each case upon. 


the terms of the. agreement or treaty by which the cession is‘made.” 


- authorizing. power sites:.on the public lands (36. Stat. 847 je was. ‘passed, ‘the. | 

act authorizing withdrawals. for such ‘purposes (36 Stat.: 855, 858)° on Indian ae 
reservations: was also: passed. . “In. ‘short the two. classes’ of ‘lands have” been cS 
Kept distinct. and legislation of. a mixed character affecting both has- been oS 


_ The court held that the lands in that case were not “public lands » : .. a 
of the United: ‘States: ” but were Indian lands. In: that. case, the 


< United States ‘undertook to. sell the: lands and: apply the. proceeds — 


for the benefit. of: ‘the. Indians. The same - was true: as: to. the Flat- 


— head lands involved in ‘the Solicitor’s: opinion of 1924... Tt. was said 


| there, however, that. lands within an Indian reservation which. have: ° . | ‘ : 
been opened to. public settlement: and entry then become’ public. ace’ oe 


lands “to the extent at least. that: they-are. available for settlement . 
. “under. our public | land laws. Such lands, however, ‘may remain Ine oe 
dian lands’ insofar as the application of the proceeds. derived there- Pee 
- from is concerned.” It is clear, however, that there can be no-pro- 


ceeds until the lands are sold and, therefore, until sold they: remain sane 


| . ndian lands. 
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oe Tes was seeids in the case. of State v. Cloud. (228. N. W. 611); after , ve 
“ _ toring to Minnesota, Hitchoock (185: U.S. 878), (p. B12) o> 


oe OR “That. case ‘holds that, in the cession ‘made’ ‘under and pur suant to ts 
‘the Nelson’ Act, the Indians did not cede the lands to the United States ‘abso- 


| lutely, but only in trust to be disposed of for the benefit of'the Indians in the — 


o Manner. therein. pr ovided ; and. that the’ lands. $0" ‘ceded: remained subject: to 
- the. right therein’ reserved to the Indians a: that at! and aia mot : become ara : 


a “The tout digo tated in hee case of Ash h Sheep Compe any v. United Zz : 
ra States, ‘supra. (p. 166)—. . a ke 


| . Taking all of the. provisions of ‘the ie orca cake together we cannot doubt that - 
" while. the Indians. by the. ‘agreement réleased their possessory right. to the 


-_ Government, the owner of the fee, SO. that, as their trustee, it. eould make per- ie 


vo fect title to ‘purchasers, nevertheless, ‘until ‘sales ‘should be. made any benefits 
2 which might be derived from the use of. the lands would belong to. the bene-. 
: ficiaries. and: not: to the trustee, and that. they did not. become Publie lands ie 


- in: the: sense. of: being. subject: to sale, or other disposition, under - the general 


. land laws. Union Pacific R. R. Co. v. Harris, 915 U. S.-386, 388. ‘They were 
' ‘subject to sale by. the Government, to. be ‘gure, but. in the. manner and for. the 
> ‘purposes provided for in the ‘special agreement with the Indians, which was 

: embodied in the Act of April 27, 1904, 33: Stat. 352, and as to this point the case 

is ruled by the Hitchcock and Chippewa Cases, supra, ‘Thus, we conclane that 
the lands described in the bill. were ‘Indian. lands.” ia eee Sa ee eee 


~The conclusion. in the Solicitor’ s opinion. of 1994 that’ ‘there ve 7 
- ample authority under the existing law for issuing a limited patent 
- in the particular case there under. consideration ultimately turned 
ar oe a aS spo ice, ye eee 


te Bok _ the treaties and ‘apecial nets of sGomeceee dealing wit: a. “particular . 
- Indian ‘tribe. or reservation, “and the several acts and parts of other acts dealing 
with the Indians gener ally together form a code: of laws: relating. to: the Indians, 

_ which, ‘like: any other code, must. be eonsidered_ in its entirety. Hence the 
strict letter of one provision is not. to prevail. where such would. result. in de- 
a feating the. intention of the legislation as a whole. . é: 7 ee 


This conclusion i is based primarily . on ‘section 2448, ‘Revieed: Stat. - 


| pric a law relating to public lands and declaring. that he a patent . 


| “ag. aed | in the name of a deceased person the title. to the land. shall 
_ inure and become. vested i in the heirs, devisees, etc. The courts have © 
held that. the statute is. also applicable to ‘Tans: allotted to Indians. 


_.. If there were but one act or statute involved in the instant. matter: me 
_ there might be room for adopting. a similar rule but we have here two 

separate and distinct-acts, one expressly authorizing the President to 
withdraw “ public lands’ ” for power site: purposes and the. other — ie. 


. “authorizing. the. Secretary. of the Interior to withdraw. Indian. dands 


— for: similar. purposes... The. distinction between the. two acts. 1s em- 


a phasized- by the. fact: that. they were passed. on the.. same date. . Not. 
only the title and section 1 of the act of June. 25, 1910 (36. Stat. 847), es 
e Pie other proven of the act, show conclusively that it was s intended _ a 
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— : te apply only to. public lands and this taken i in. connection. with the ee ’ a : 
Ge express, provisions of section. 13 of the ‘act. of J une 25, 1910 ‘(36 Stat. eae s 


(855, 858), relating exclusively. to. a ‘Indian lands,” Jeaves little or-no > nae, = 
7 doubt. m. the premises. and no occasion. for resorting. to ‘such a. ‘rule ae 


“as was applied. ; in section. 2448, ‘Revised. Statutes. The two acts of ae 
a Ju une 25; .1910, were. each intended. to have. a different sphere. of ‘opera- a ee 
ton. “Tt is not only. significant: that they were passed onthe same 
a date as. stated but it is also. significant that it was deemed. necessary Pete 
.. for the department. to obtain. legislation. in order. to issue. limited oo Ae 
ae ‘patents to allottees whose. allotment selections are’ within power as 
site withdrawals: on. the Colville Reservation, under section 24 of: 
- the Federal Water. Power Act of Jt une 10; 4920, which act itself Te-- 


lates to “public lands.” Lands in an. ‘indian reservation - ‘are not . 


a“ public lands. of ‘the United States’ oe (Forty- Three ‘Cases Cognac. Ae ort 
‘Brandy, 14 Fed. 589). “ Public land. ‘ ‘does: not. include an. Indians) 7). 
Reservation (Me orthern Pacifio Railroad. Company Ye Hinchman, 58. 
Fed,.523). An Indian Reservation is not a reservation of the. United - 
States. As defined in the Federal Water Power Act of 1920, the - 


term “ reservation of the United. States ” embraces. national monu- 


‘ments, national. parks, national forests, tribal lands embraced. within ; 3 


| Indian Reservations, | military, reservations, ‘ete. set aside to serve 


some. governmental purpose of the United States. It does not em- 


brace. Indian’ allotments. - 


:. The policy of Congress long has been to legislate Specifically. as to. 
the Indians and their property; and. it is well settled that. general | 


laws do not include them unless. an. intention to do so. is. manifest. , _ 


(Elk v. Wilkins, 112 U.S. 94, 100.) 


ro It is a serious question. whether the power ‘site aS rons on. a ee re 
- Flathead: Indian. Reservation were ‘properly made under the act: of aa 
June 25, 1910 (36° Stat: 847), as it has been held that: ceded Indian ea. 


lands are not “ ‘public. lands of the United. States.” ”. Tf they are not oe 


“public lands ” for the purposes of the said act, then they. are. not. eee 


« public lands‘ » for the purposes: of the Federal Water Power Act | as 


of. June 10, “1920, -and,. therefore, the withdrawals’ were unauthor- . — oo 


. qzed, inoperative, and. can be treated in in no > othier light than. aD. inva- sey a 


- - sion of the Indians’ rights. - 


- However, it may be inadvisable’ to. distil. ie Solicitor’ Ss a ee 


en of Ja anuary 28, 1994, relating to withdrawals on the Flathead Reser- oe ce 
ae. vation under the bet of June. 253.1910 (36. Stat. 847), even. though 
a such. action might be warranted, eepecialig 3 in view of the fact that 27s 8 9 


the Indian. allottees. ‘concerned. there. have: elected - in writing -to. = ne 


_18607--32—yor: 58-44. ee ae ay 


i 2, | receive the. limited patents called. for by: section: 24. of: the. Federal 2 | e 
By Water. Power Act. of June 10,1920... In ‘any event; the situation: Ole ge 
ee, eo differs Hinterially-£ from. that: on: colle e-and 4 to. — arene 
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of this digerncs the a opinion is: ot controlling o on tne latter 7 
‘reservation for the réason, among others, that the withdrawals on 


= that reservation were made by the Secretary of the Interior under 


~ section 13 of the act of June 25,1910 (36 Stat. 855, 858), which ex- 


kere pressly authorizes him to. make withdrawals for power site purposes 


- within Indian’ reservations. Therefore, ‘so far as any conflict exists. 


- between the. Flathead and Colville situations, the rule laid down — 


aoe 


. 7 ‘tvolting in. ‘respect to the latter reservation, or other reservations Or 
similarly situated as to power site withdrawals. ght cer 


. . Two. investigations have been made by the Geological Survey ae 
| the water power resources of lands within the Colville Indian Reser- 
vation. The first was. made in May and June, 1911, with a view 


| to withdrawing lands available for power sites, on “which a ‘report | = 


was submitted in ‘September of that year. On the basis of this re- 


port, Power Site. Reserves Nos. 211 and 212 on the Nespelem and San : oe : 
‘Poil Rivers were ‘approved. by the. Secretary of the Interior in ‘No: 


: “vember, 1911, as hereinbefore stated. Reserve No, 346 on Hall Cr eck 
was. approved in 1913. on the basis. of. a field examination and. report 


~~ made in 1912. In order to obtain a detailed classification of the | 


power values of the lands included i in the above power site reserves, 2 


_ further field examination was made by the Geological Survey in- 7 
May and June, 1929, on which a report was submitted i in 1930. It 


a appears from this report. that” : present. and future irrigation de- eh 7 


-imands on the waters of Hall Creek and. San Poil and Nespelem 


Rivers’ will limit the flow available for oe i “Tt Is stated i ina a: : 
ae summary of ‘findings—_ a Se A er aon ae oe 


‘The size and location of | the Hall Greek and Nespelem River’ sites render “A 


2 - them of minor value except for the supply of local market, induced by: agri- ; 
| - culture, mining or lumbering. “The San Poil sites may have considerable value 


as future feeders to tr ansmission line systems which are gradually being .eX- 


_ tended into: nearby territory. : ‘While not feasible at present unit cost of San. 


~ Poil power compares favorably with steam - generated power in a Tegion “where ae O'S 
_ -. water power is plentiful. | : a a - 


It was stated by the. , Geological Survey in. connvetion’ ith Re- rah 


- _ serves Nos. 211 and 919 that the principal value of the waters of the © 


a Nespelem and: ‘San Poil Rivers. is for irrigation rather than power; "Pod eat 


_.- but that. the irrigable possibilities could be conserved by means of 
-- the withdrawals. pending a further and more complete recognizance. i 
_ It appears that these withdrawals were. intended to be from all 
forms’ of disposition. “except allotment to Indians entitled,” and _ 


. that they were made primarily “ to protect. the water rights: of the — 


Indians by preventing any diversion of the waters by prospective 
- white settlers.” A question also arose as to the relative value of the 


: tends for allotment or power site DUDS and ite was suggested 
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iso 


-thag. the iharawal cif lands from allotment would work’ a <natérial a 


: hardship to. the Indians. In fact, the special: allotting agent strongly — 


recommended against: withdrawals, on the ground'that the greater : a — 
| portion of the lands it was proposed to withdraw were ‘occupied, 
‘as. their homes: by individual’ Indians who were. self: supporting; 7 


: that practically all the. lands withdrawn had been. apportioned 


. among the Indians. m allotment, although: the schedules had: not Pas oe es 
been submitted for approval; that if the withdrawals were made and. |. fis 

these tentative. allotments. were» canceled there would be no- other eo 
available lands that could be. allotted to them; and that: the number ans 
of claimants. for. allotment. was. so great: that practically all-of the _ 


lands: suitable for. agricultural ; or 7 erane i ara on the: entire. 52 
reservation. would be acquired. ee 
~ Ina letter to the Indian Office dinted: J. anuary 16, 1929, the: super- ‘ 

vising engineer of. the United States. Indian. Trrigation Service, re- 

ferring to the power site withdrawals made along the Nespelem — 
and San Poil Rivers « on 1 the Colville Reservation, said, among other 
things— ee ee ee | , MEGS e Ayae 


Our ‘attention. was allied to the. fact dint: this “yitidrawal’ was. “petardine 
the: development of: many allotments’ along the streams as. the allottees. do: not 


care: to develop. the land if they can not get. title. to the game, or' sell it-and . 


derive ‘the benefits : from. their. improvements. Tr believe these allottees: have .. 
some . ‘grounds for. their complaints. I have. failed. to note any feasible power 


- site possibilities along the. San Poil ‘River. that. would justify their. develop-. . 


ment. te There are apparently no- reservoir sites. 


Referring to. an: unsigned and. undated report enbiled. us “Prelim. 
inary report of water. reserves of Colville Indian Reservation, Wash- | 
ington,” based on. data. collected in 1911, the ae engineer 
further stated— ee aL a | ca eee 


3 They. show three possible: reser voir sites. oe FE doubt very much if. even. 


the best one. of the. three is. feasible or will. ever. be constructed. : 


I believe ‘the Indians should. be encouraged in ‘the developmen! “of their a . 


| ‘allotments, and tf this withdrawal for ‘power: ‘sites prevents | such development —_ 


it should. be confined to” only. ‘those pom where such , development appears: ae - 


feasible. 


a1, therefore, er that the ae of cedecing ¢ the area ie invest! ated 4 ce ae 
80, that all unwarranted withdrawals for le sites may be restored on: both ed 
7 the San Poil and Nespelem Rivers, be . oe: | 


It was on the above letter. of the: supervising engineer “anak the 


a Indian Office based its letter of February 7, 1929, hereinbefore men- > 
: tioned, to the. Geological Survey for. safoumiat on! as to whether the » : 7 ie 
: lands on: the Colville Reservation might not. be eliminated fromthe == 
power: site. withdrawals: of 1911. “Although the withdrawals for ue 
_ power. sites: on: Colville. were made as long ago as that, there hee a 
been’ no. construction begun on any of the sites. and: none apparently CEN 





temnlated In: hp: shear: future. 





From different: sources f the. an : a 
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- | same information ie come, namely,.the- value. of an eel a 


is. negligible, they. are not included in any, constructed. or contem- — 


st plated. irrigation. system, and their development is not. justified at 
this time. It is said that. Hall Creek presents an.attractive power = 
~~ site but only. for local agriculture: market. - There seem to be more 


are : possibilities on San Poil River,.which is the: largest stream in Col- on _ 
ek ville Reservation. However, the. size. and. isolated ‘location. of. all _ - 
Bie the sites cause them to-be of minor value so far as. supply for. tested | 


~ market. ls. concerned, Tt is: reported. in that connection . that. there ae 


are a number of large sites. on Columbia. River and Clark Fork on ’ - 
~ Columbia River where power can be developed more cheaply. than 


| on the San Poil River. | The evidence as. a whole leads to. the con- — 


ae clusion. that none of the lands involved are particularly valuable 7 Jae 


. _for power site purposes and that any scheme of water power develop- on 
ment might seriously. interfere with the Arrigable diversion Of, the 
oar waters. 7 : | 7 


- _ Attention is alee: invited. 0: two lettate nitactied: to. te pecked, i 
: ‘one dated May 6, 1932, from the supervising engineer, Indian Irriga- 
tion Service, ad the other. dated May 9, 1932, from the Assistant 


-- Director of that Service, both of which oan the previous reports 


as to the power site possibilities of lands on the. Colville Reservation. 
-. It has been recommended that’ the power site. withdrawals in 
| "question on. Colville Reservation should. be revoked and the lands. 
_. restored to their former status, thus opening the way to the i issuance 
of trust patents to the Indians for their allotment selections without. 
reservation or limitation. As the position has been taken that in the. 
absence of. legislation there: is no authority to issue patents to Col- 
ville Indians with the limitations provided for in section 24 of the | 
_ Federal Water Power Act, there would seem to be no occasion for 
referring the matter to tha’ Federal Power Commission. © At no 


time has the: Federal Power: Commission actively entered into the 
: “Situation and apparently there has been no occasion for its doing so. 


As the power. site withdrawals on. the:Colville Reservation. were 


a “made by the Secretary of the Interior under the authority conferred 2s 
upon him by section 13 of the act. of June 25, 1910 (36 Stat. 855, 


: 858), he has full power to ‘revoke. such withdrawals: of lands. em- oa 


braced in ‘Indian allotments, since the Federal Water Power act sy ae? 
ca has no application to such Tadae Bey aa | a ae 
eee express no. opinion as to whethas. as a aaiter: Ge administrative ag 
ponies. ‘the. withdrawals: should ‘be revoked. - - However, it is’ my not 
opinion that: it is unnecessary. to do’ so for the purpose of issuing as 
7 _ trust patents to the Colville Indians in question. No irrigation project. 
"has been authorized as to such lands and under these circumstances eA 
the’ ‘act. provides that the. Secretary of thé: Interior may, in his‘dis- 
7 cretion, r reserve > the ‘sites covered by the: present: withdrawals pend- rete. 
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ing filtres? legislatién: by Gotigress:’ Tei is :my ‘opinion sb that: erat: ao 


- patents may properly be issued. to. the Indians subject only to the ; 


. provisions. of section. Aa of. said | act of oD une. 2 1210; which, are as 


ss 2 | follows: 


That the: Secretary of. the Interior: after nce. and heaving, is “ idteby | 


ee authorized to cancel trust. patents: issued to Indian. allottees: for. allotments. 2 


within. any. power or _Teservoir. site. and for allotments or ‘such portions: © ‘7 — | 
ves allotments: as are located: upon. or: ‘include lands: ‘set aside, ‘Feserved, or: ‘required — : 
os within: any’ Indian:, reservation: for. irrigation - purposes: ‘under. authority: of | 


. Congress: Provided, That any Indian allottee: whose: allotment. shall be so - . ee 
= canceled shall. be reimbursed for all improvements. on his canceled. allotment, be — hoe? 
out of any motieys available for the construction of the ‘irrigation project. for ae ee ee eS 


we which the ‘said ‘power or reservoir. site’ may: be ‘set aside: Provided further, Cn 


: ‘That any Indian’ allottee’ ‘whose: allotment, ‘or. part thereof; ‘is So: canceled’ shall. - ‘ 
be allotted’ land ‘of equal’ value within the. area: sublet! ‘to: irrigation. by: any ae 
| such project. | : , | | 


“Approved... 
i Sos. M. Drxow;: ot ve a 
First Assistant Seoretary.. 





| WATER RIGHTS on. LOWER KLAMATH LAKE 


“Opinion, ‘Tune 9, 1982 


a owas. KraMare Laxe—Dnaiwaoe—Waree ‘Rienrs—Frowace.. 


- The United States has the authority to. use the bed of Lower. Klamath ‘Lake a ae : 
- andthe: ‘public: lands ‘surrounding. it’ “for flowage: purposes” “or to. ier | : 


+ the: Jake: and. to. use: ‘the: lands, thus. uticovered’ ‘for. agr icultural purposes.” 


Lown Kt. AMATH | “Taxe—Waree ‘Rigitts—OdeconInateariow—FLowace. 


“The right: ‘éonferred upon. the ‘United States” ‘by the State of “Oregon : wo 
“appropriate: unappropriated waters. in: that: State for: agricultural. purposes: _ ; 7 4 ree 
“was. ‘plenary. as. -to its use. unaffected. by. laek-of- diligence. von. the: part of. es ae 

3 2 ‘the. Government in’. completing. its. project: or, by. the fact. that. all, the Seah ak 
j. ,: waters. are not. réquired to. “irrigate . the lands. ‘served. by. its. ditches, bute. ae, ho 
no ‘appropriation for® " “flooding - Jarids: in Lower, Klamath Lake. Was ee oe ofp 


mae “authorized. 


-KLAMATH Taner “Ryaicard ‘Rivie Wires: rents Wane Powsn : Conmacrs— : coe ve 


~ Opedon-CALEFORNIA. ‘Powne CoMPANY—ORECON'. 


“The contracts between the United: States’ and’ the. Oregon-California’ Power a 
_... Company’ contemplated that’ the waters: stored ‘in Klamath Lake:and the — —_ 
; .hatural; flow of Klamath. Riyer. ,would ‘be used. for agricultural. purposes 
“. and-for the. development of. ‘power, and if. a. different use, detrimental to if 
. the rights of the power. company or ‘definitely changing the use -eontem- <a 
~~ ‘plated - under the Oregon law, be desired, such chedced uses “must ‘be Altst ae a 


: “agreed toby the power: company and by: the: State. 


Br ‘Ruserves—Fuperat Micratory. Bin ‘Law—Conbaaiwation. 


- The United. States may acquire by” condemnation lands. within a ” State : & — of 
which it. desires for the: purpose of creating aenuees: for wild fowl under ey ee 


the Feder al Migratory! Bird Law. 
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4 Lows: Keauars Lake—KLAMATH. Draracn ‘Drsrmicn—Servums—Brmp Re. 
_ SERVES—FLOWAGE—WAIVER . OF DaMacEs. ; 


= ‘The waiver of damage clause. in ‘the contract. qunde with. the settlers . owning _ Pa 
lands in Klamath Drainage District does ‘not permit the Federal Govern- _ 


ment to flood their lands for bird refuge. purposes without just compensa- a 
tion as contemplated by the Constitution. . bene de, - ad ey 1 


“Fier, ‘Solicitor: | | : | - 
You have. submitted to: me for opinion ihe following: quéstions i in 


| connection with the waters of: Lower Klamath | Lake and. ue ovainé : ae Me 


age area: surrounding the lake: Pian: 


AL. AS to. the; sufficiency. oF he cessions: Pot both. Jand. ‘dna: ‘water, made by 
: Oregon and: California in 1905, to permit: a change from. agricultural. use. 


* 2. Whether the water. appropriations. made. by the Reclamation. Service in a4 Peo 


. Oregon are plenary so far as use. is. concerned, or may. ME considered subject 
to restriction. ne Bee, 
38. AS regards contracts batween. the Reclamation Service aa thie: California- : 


5 Oregon Power ‘Company whether diversion of use of water to refuge: purposes ea 


i would give’ the ‘power company. any priority. of right -as- compared ‘with the 
| contemplated use-of the. same water ‘for drrigation purposes. 


4, Oregon having passed an enabling. act’ ‘authorizing: fedeval. acquisition of _ 


“lands for migratory bird refuges, does -any-power. of condemnation exist in the 
: event ‘that some land owner in the Klamath Drainage District should demand _ 


an unreasonable® price, or as: an alternative, would waivers of damages here- 


| _tofore executed by settlers. permit the. 2 Mlooaing: ot such lands without PENCE ; 
condemnation. ere | 


5, If legislation. is desirable ¢ on any of | the above points, a very, ; brief outline : 27 


‘i of what it should cover. 


Bi In connection with ‘the iia of ‘the’ Tlatiah Seaton i 
os project, Oregon-California, a. plan for reclaiming — the’ marshlands | 


- of Lower Klamath Lake was adopted in 1907 which involved. the 


. construction of the California and Northeastern Railway embank- 


| ~ ment as: a levee with controlling works at Klamath Strait. to regu-— 7 


date the passage of water through the-strait.. Lower Klamath Lake - 
isa navigable body of water about 18 miles long and half as wide, 7 
lying partly in California and partly in Oregon. “Tt receives its main _ 


supply of water from Klamath River which is in Oregon. Water a 


| » flows into. Lower Klamath Lake through a branch of the Klamath 


| > River, ‘sometimes called ‘Klamath Strait. The lake has practically — - 


no dainaen: area and. its water supply is obtained by a flow of 
- water from Klamath River through the.strait-when the Klamath 
River is in flood and when the river is lowered by natural causes - 
during. the dry season the water flows out of Lower Klamath Lake. . 
The controlling works, (gates) were placed in the railway embank- 


ment for the purpose of controlling the. inflow and outhow: of water ae 


: to and from Lower | Kamath Lake. 
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. The Klamath Deansse District. i in Oregon: was, organized i in 1918. a Ae 
a Tt included 20,000 acres: of. private-and.:7,000.acres of. public. land. 5 ote 
On November. 30, 1917, a-contract. was. entered into between the dis- ee 
trict. and. the. United. ‘States whereby the. latter agreed. to close. the 
» # gates in Klamath Strait and keep them closed. ‘This: would ‘prevent. a 
~ water flowing into the lake and evaporation. would. eventually lower. ee 
the water. level’ and, ‘uricover: lands. that: would. be then subject: TO ta 33 
cultivation and use. On August, 24, 1921, the United States. ‘and — Pe aes 
. the. Klamath. Drainage District. made a. ‘supplemental: contract. pro; 
viding for: the: sale of: water for the district: lands whereby the: dis= 


_ trict’ was to’ pay $50,000 - ‘in 10° annual: installments. oe district 
began construction: of its irrigation ‘system in 1922. : Rie: 


February 24, 1917, a contract was made between tha. United States ‘ 
and the California-Oregon Power Company whereby the. company, 
constructed: for the United States adam ‘at ‘the -outlet:.of. Upper | 


Klamath: Lake’ which: would control the flow of water in Klamath: ; 

River. To ‘some extent this controls: ‘the possible flow’ of ‘water 
into Lower, ‘Klamath. Lake. This: contract’ was, amended: J. une. 25, 
1980. The purpose. of. the contract. with. the: power. company; ‘so 
far ‘as it. was concerned,’ was: the: development: of... power: near’ the 


dam site ‘and securing” ofa regulated. flow of ‘the Klamath: River for... 


the benefit of the company’s power plant a ‘considerable: distance be- 
low the: confluence of Klamath River with Klamath. Strait. 

The answer to the first. question: propounded: ‘involves: Tawi: of 
Oregon,- California, and. the United: States... Since these. laws: in- 
--volve™ ‘rights. ‘in real. ‘property. to ‘comprehend their: effect : it is. 

desirable to. ‘quote: them ‘in full’ ae me 
_ On January 20; 1905, ‘the’ Legislative Assenibly” ap ihe State ot 


E Oregon. passed » a law “found at page 63. of the General, Laws. of : 2s 7 


Oregon, 1905, which law i is quoted as: follows: 


“SxorroNn 1, "That for the purpose of aiding. in ‘the’ operations of irtigation’ and. er ae 

f reclamation ‘conducted. by: the Reclamation Service. of the United States estab- ~ es = 
‘lished, by: the act’ of Congress approved June 17, 1902 (32-Stat: 888), known 

- as:the reclamation act,:the United States. is hereby authorized to lower‘the == 
. water level of Upper. Klamath: Lake, situate in Klamath County, Oregon, SG gee 
and to lower thé water level of or drain any or all of the following lakes: 


-_ Lower ‘or: ‘Little: ‘Klamath! ‘Lake’ ‘and Tule or Rhett ‘Lake, situate in Klamath i oo 


County, ‘Oregon, ‘and Goose’ ‘Lake; situate “in: ‘Lake County, ‘Oregon, . and to | ; 
. use any | ‘part: or. all of! ‘the. beds - ‘ot said. Jakes. nor, the: ee of: water. in: 2 

Pe connection. with such * ‘operations... ms 

SEG. 2, ‘That. there, be, and. hereby. is, ode me the. ‘United. ee ‘all oe aot 
right, title, interest, or claim of this State to. any Jand ‘uncovered by. ‘the: a: 


ao lowering ‘of: the water’ levels: or by the: drainage of: any or. all of said lakes -_ 


“not already. disposed of by the State; and the lands’ hereby ‘ceded: may be - 


7 - eas oe by. the United alee free. of any: claim: on: 1 the: mores of this s State : = ss 
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in any ‘manner ‘that: may ‘be ‘acemad “Aavisable ‘By: its authorized: agencies, in Ho 
: ee of the provisions ‘of ‘said: yeelamation act. 


“On. February 3, 1905, the Senate and ‘Aicorably of the’ ‘Pinte: of i | 


| oi 7 California ‘passed’ the law found : at page 4, California Staines Ui 1905, . = 
- quoted: as ‘follows: pa | | 


_ Szorion 1. ‘That for the purpose ot aiding 4 in. ihe. ‘operations of irrigation a a 
reclamation conducted by the. Reclamation Service. of the. United States,. estab- 


~ jighed by the act of" Congress approved June seventeenth, nineteen’ hundred = 53 


a and two. (Thirty-second ' ‘Statutes, page''three hundred’ and éighty-eight), known _ 


as. the. ‘reclamation: act; the’ United: ‘States. is- ‘hereby authorized \to lower. ‘the | ~~ 
water levels’ of any:or.all. of the. following lakes: Lower. or: Little ‘Klamath. 7 


Lake, Tule or Rhett: Lake, Goose Lake,. and Clear. Lake, situated in Siskiyou 


- .and Modoc. Counties, as shown. by the map of the United. States Geological — ee, 


Survey, and to use’any part or all of the beds’ of said Jakes for the storage 24 


| 2 of water in connection ‘with such ‘operations. 


“$0, 2" And-there is hereby ceded. to the United. States.all the right;ititle, 
interest, or claim. of. this State to: any lands. uncovered: by: the lowering. of--the °°” 


- water levels: of. any or all of said lakes not already. disposed. of. by. this State; : 


and the lands hereby ceded may be disposed: of by the United. States free of 
"any claim on: the part: ‘of this. State in any manner that may be “deemed ge 


> advisable : by: the authorized’ agencies of the ‘United States in: ‘pursuance of ‘the 


mea provisions of said act: Provided, ‘That this. act: shall-not: be in. effect as to lakes. ae 


herein: named,: which ‘lie partly. in :the State. of Oregon, until a similar cession. - 


= has been made by that State. 


To carry: out. these. laws Congress passed the’ act: t approved Febru: Me = 
Z ary. 9; 1905. (33 Stat. 714), as. follows: eee a ang - 


That the Secretary’ of the’ Interior: is? ‘hereby. ‘duthotized in earrying ‘out any hea 

a ‘irrigation: project: that: may ‘be: undertaken.by him: under: the: terms and condi- ged as 

tions of the national reclamation act and which may. involve :the:changing of 
the levels of Lower, or: Little. Klamath | ‘Lake, Tule: Or. Rhett Lake,, and: Goose - 


Aree Lake, | or any river or other body of water ‘connected therewith, in the States - : ae 
Of Oregon and ‘California, to raise or lower the. level of. ‘said: lakes as. may ‘be. 


rare - necessary and to dispose -of ‘any ° lands ‘whith may ‘come’ nto: the: -possession 
of the. United States. as a result thereof. by. cession of any. State or otherwise 


under the terms. and conditions. of the national reclamation act. 


~The act of. May oT, 1920. (41 ‘Stat. 627 Fa sometimes - icadled: tlie. 


an Raker Act, authorizes ‘this’ restoration of certain lands reserved for we 
ogy bird. reservation. ‘pursuant to an “Executive order issued in 1908. 


cer This act also was in furtherance of a, plan of reclamation of the lands 


wa around Lower Klamath. Lake by. the-Klamath Drainage: District: ~ 


The laws of the States of California and: Oregon, ‘quoted. above; - | 


ms finding’ cessions tothe United States were the. subject of an opinion | 


| ~~ by the department, under date of June 25, 1919, State of California a 


ms (AT L. D-. 207), in ‘which. it was. recent that ‘the lands for cwhich © a 


_ survey and patent were asked are areas lying. between the precipitous 


a3 banks in the lower: portion: of :the Lower Klamath: Lake area’ and the 


: high. ground. | It was held that under the. act of the State of Cali- 


~ fornia of Pianos 3, 1905, these lands: were: ceded. 10, the United a ; 
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cS Stats, ‘nike are'nlow y held subj ect to: disposition only. aides the epimers bee 
reclamation’ laws?" that’ the’ department ‘i is without - ‘authority toTede 
e “ognize. or entertain any claim on the part of the State therefor under 
- the swamp- ‘land ‘actor under: any other: existing: law,and that'the 
title of the United: States: to these larids-can be divested’ only: by: act) 
ye Of ‘Congress. : See! ‘also the decision“of the: ‘Supremé Court of Caliv. 
 fommiald ‘in the ‘case of. ‘Ohurchall 6. ompany ‘Kingsbury: Wee “Pa: ee 
_ 829); si which Gase’ gives ‘the: history of the title to the: lands: Ps : sagt 
 & Byothe ‘act ‘of’ Congress’ ‘approved ‘March 3, 1928 (42: Stat: 1438), ce 
oe - éonsént: was: ‘granted to the State’ of alifornia: to-institute inthe = 
ee -. Supreme’ Court’ of the United States a suit to determine the interest = 
"ofthe: State to certain lands in- Siskiyou: County, California, alleged on ae 
to have been ceded: by: the State to’ the: U nated: States. us ‘Suit: ‘has not Ce 
a been instituted’ under. this. consent law. callin ae ee 
"-Ttis: my’ conclusion ‘that’ the land ‘in’ “the: ‘bed of Lover’ ‘Klamath oe tase 
, Talks: and.also Government land surrounding: the: lake Gould be used oe 
- by the’ United: States for flowage: ‘purposes, or it could be wncov- — 
ered: ‘by. physical : and natural © causes. and used for agricultural) : 
= PUEPOSES.. hs ae 
Bee coe he: right to. the: usé 5 of. thé: water necessary “to: All Litwer® Klamath’ “ 
ee Lake ‘involves. ‘the ‘water: ‘right: ‘obtained from the' State of ‘Oregon’ 
-. by “reason: of notices filed: by the: United» States: pursuant: to:the 
cs Oregon 1 Jaws and also the contracts: made with the ‘Orégon-California ee 
| Power Company. on ae s 3 
- "Phisleads’to the: second: 1: questions : propounded. "hich jhwolvel ce 
ly section 47-1201. of. the: Oregon Code, 1930. This: section. providés— . 


ae “Whenever the’ proper officers of ‘the. ‘United ‘States, ‘quthorized, by law. to eG 
: A Guatract works “for the utilization of: water ‘within this State; shall’ file PS 
“in thes office of‘ the’ state engineer ‘a. ‘written ‘notice that ‘the. ‘United’ States 
ne intends to: utilize certain: ‘specified: waters, the: waters, described: in. ‘such. notice. 6 
a8 and ‘unappropriated:. at; the date. of the: filing thereof. shall. not. ‘be subject: PURE AL PEE 
_- to. further. appropriation. under the laws. of. this” State, but. shall be. deemed © 
oo. to have been appropriated. by. the ‘United - ‘States; -provided,. that. within. “ae aes 
2 period’ of ‘three ‘years from ‘the date of. filing. such notice the proper. officer ea 
|.» of the: United States. ‘shall’ file final ‘plans’ of ‘the: proposed ‘works: in the = 
Aes. ‘office. of: ‘the. State. engineer: for: his" information ; sand: ‘provided. further, that et 
eo oe within, four. years. from. the date’ of such- notice | the: United: States’. ‘shall, : 
ae “authorize: the. construction. of such, ‘proposed. “work. ‘No. adverse | claims | to. 
Saeee the. ‘use of. the water. required in connection . with ‘such. plans. ‘shall: ‘be: acquired : 
ander’ the laws of: this’ State ‘except as for ‘such amount of: ‘said. waters” 
ssa -_described® in’ sich: notice as may be formally. releaséd’ in‘ writing: by: ail officer. 
So Of the: ‘United: ‘States: theretnto,. duly: authorized: which release’ shall also: pee 
©. filed..in ‘the office ofthe State- engineer. In‘case of failute.of the United 
. —— States: to, file such. ‘plans. or. authorized. construction. of such works within a 













































. Se filed ‘by “the: ‘United ‘States, | ‘shall: Hedonie- ‘subject. to ‘appropriation by: “other ee 
a “parties. ‘Notice: ‘of ‘the: ‘withdrawal herein ‘mentioned ' shall be’: published: ‘py 
x ae State engineer’ in a smewspaper published - and. of. ‘general ‘circulation : in be 
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ete stream. ayscen affected yen aiid a Ite’ notice. upon. the: reléase of aa ie 


ee ae lands | SO. withdrawn, ach: notices: to! be: published for. a. period; not. , seers: ence 
Se? Bry, aya, or. aaa voey os . ee 
- This section of Oispon: ee was: Sea, a ihe Supreme. Court. ee 


— Ge Oregon: in Re Waters of Umatilla River (88 Oreg. 376; 168. Pie. 
9998172 Pac. 97: yi in. which it was held that. the right of the. United a 
Bg See States. through: compliance with. this. act: to. all: ‘the waters not then ~ mo 
appropriated is: not; affected by ‘its lack: of diligence. in completing ~ oe 
its project: or by the: factof ‘all. the waters not. being required to 


irrigate: the: lands'.served by: its. ‘ditches, these matters: not: being in 


. . ; - conditions of the: statute. The appropriation made. was. for. agricul. ae 
tural purposes and the general plan of the irrigation. works indicate 
_ that the water rights: weré for. agricultural. and. power development. ee oe 


~ . There. has been no appropriation. for. flooding. lands,.in. Lower a . 


ee Klamath Lake..and: the. Ssppboptiatign: made: ‘could. not be. perverted oe 


ae to. include this. purpose. ae ae 
Turning. our: ‘attention. to. ‘question: No. By “ita is: ene ‘that: W6 ee 


oe. rmaviet consider. the rights. obtained.-by. the California-Oregon. Power. 2 S - 


| Company in its contracts with the United States. .The contracts ee 


_... ‘with, the:power company. were-made-with the: -plan-in mind thatthe. 
oe ee waters stored i in Klamath Lake. and. the natural. flow of Klamath River. Be 
ee would; be. used . for: agricultural; purposes: ‘and for :the development, oe 
of power. If.a,; different: USE 1S: contemplated and ‘such ‘use. would nee 
oe be detrimental ‘to the. rights of the power company. - or-définitely 
-, changes ‘the use. contemplated under, the/appropriations.made-under 

_ the. Oregon. law, then,such. changed uses could. only be: accomplished: oe 


eee . with. the consent. of the power, company, and by proper: arrangement : se ae 
ve with, the State of. Oregon. . ee | 
Question, No. 4 involves. the ape, of: the: ‘United States. 46 acquire tio 


oo z : : lands: for: migratory: bird’ refuges’ in. the. State: of. Oregon. © “The: oo 
eas ‘Legislative Assembly of the: State of Oregon passed: a law, approve as 
February 13, 1931, found at’ page 41, Oregon Laws, 1931, authoriz- . oo 


ing the. Federal Government to acquire lands for the purpose of: ~ oe 


i creating. refuges for. migratory: wild fowl and fish culture:stations. = 


The act'refers'to-an act: of Congress: approved » February: 93;°1981- a : 


(46 Stat, 1242, 1265). ~The act of the’ State legislature’ permits bore 
the “United: ‘Btates: to acquire by: purchase, gift, or lease ‘lands. and oe 
waters within the ‘State of Oregon,.for the development. and. mains 
ote tenance of. refuges for. migratory. wild. fowl. ‘It-is my opinion that ee 

*: 2) the: Federal. Government could acquire: land in Oregon by- condem- eee 
- nation, if required. under’: the migratory’ bird law. ~The waiver of | ee 


ie damage clause in the contract made ‘with the ‘settlers owning. lands’ 


bon in. the: ‘Klamath ‘Drainage | District: would not permit, the flooding of © Pe 


. ~~ the. lands. -for, bird: refuge. purposes without hast: compensation as & 
oa oonbarmplated ss the ‘Constitution: a NG Wide Bh yee Uk ge See es 








on . Lower Klamath’ 
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ee ‘hecessary it ‘the. “play Foi! aig a “bird! refuge. “out! or - a 











a Lake i is pursued: to fruition. »It-is my opinion that es 
ec would be. necessary: to repeal. the’ act: ‘of March. 8, 1923, SUPT, 
ae consenting. ‘to the State of California ‘bringing ° suit” ‘against, the .? os 
United. States. to determine the title to. lands ceded. by” the, act” Of thes 
Looe ~ Legislature of California, approved February 8, 1905,. Supra; 2 ee ee 
coe the act: of ‘February : 9, 1905, authorizing the: ‘dgposition: ‘of Jands: 
“ceeded by. Oregon and: California under terms and conditions: oftthe 00 ~ 
> national. reclamation act; “repeal: the ‘so-called Raker: Act, approved) Se 
_ May 27,.1920; consents: ‘of the. States of. Oregon. and’ California by 
2 “legislative expression, to ‘the use: of land ceded * for. ‘purposes. other — re = 2 
than: contemplated. by the. reclamation: act or specifically, for-use by a. 


repeal 


| the United States, as:a bird refuge; consent. by. the State of: Oregon. pore 
: by: legislative . enactment. to: the use’ -of. the water . for. purposes other: as oe 
| than reclamation; Congressional: sanction ‘of. the’ plan: to. ‘abandon a 
as. ja. reclamation. “unit. the, ‘Lower: ‘Klamath: Lake» area. with: some: bs 


: arrangement: for. reimbursing. the. reclamation. fund. for its expendi- 


tures: for: investigation and. reclamation. of the ‘ands. adj acent to. 


~ Lower Klamath. ‘Lake... In addition. to this legislation it. will be. : 


necessary. to, arrange. with, the Klamath ‘Drainage District. for. can- 
--cellation. ofits two contracts. with the: United. States. and for. reim- oe 
; - bursement. to the. district. of. moneys: paid, by. ite: “Agreement, must. 


"be: reached | with. the, ‘Oregon-California. Power. ‘Company. forthe? °. 


| ‘amendment. of its: contracts, with the United. States dated ‘respec-. ae 
| _ tively. February: A, 1917, and Sune, 25, 1980. With all | of ste ao 





ve "legislation which 1 will be requined.. 

Approved oe 
od OHN: i Up 

a : Assistant Seoretary. 





"WALTER KEARIN AN D LEGATEES oF ; PETER FERN 
- Deolded: June 10; 1988 





Coat, “Lanps—Proseorne. | Porwrn—Laase—Appricaston, 





_ Where an applicant for. ay coal prospecting permit. ‘ies, one: whe. was: s-copers oe 
~ mittee with the applicant in a previous permit which had expired. including ee ae 
‘the: same land‘and also a colessee and'copartner under. a ‘coal lease for. 
adjacent land. ‘has no’ rights cognizable: by, the: Land 1 Department : in 1 con a 


“nection with: the: application." 


“Coan, ‘LANDS—PRosPEOTING. ‘Pant —Averrcation—Assienscant—Descant AND pe ee 


»DISTRIBUTION. | 


Mere. rights, to. receive: a: . prospecting. permit under ‘the: leasing. act, are re"not: ‘ OO BAS ‘ 
~ assignable, ‘nor are 2 they, sublet to testamentary Gisposl tion, but. the: e right oe a 
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| “ 2 he ‘pursue hie course necessary to. obtain: the neniitt passes. ‘upon. ine death £ re 


“of. the. applicant. to the personal representatives: for the. benefit of. the estate. f | 


— Lanps—ProsPrerine Purait—Avpticarion—Bonps—DEsopnt AND ae ce ie 


TRIBUTION. 


“Upon the: ‘death. of an “applicant for 2) ‘coal: prospecting permiic: persons to. : oe: 


ae a whom the deceased applicant, undertook: to ‘devise it. will not be allowed to. . eyes 8 


oe obtain: the permit, in their names. because: of. the provisions. of the: appli- . one 


a ~eant’s: will; but ‘the ‘executors: of the ‘deceased: applicant ' ‘will be’ allowed- to. oe 


file. a permit: application... and bond, , Whereupon the. porn may’, issue ote . xe : 


=e ‘the. estate. 


| _\ Enwanns, Assistant Secretary: a 
“March By “1997, ‘a coal: prospectitig’ ‘permit, “Piisbio* 051917, was ne 


| a areata’ to. ‘Walter Kearin: and Peter Fern, covering Nw, NE, 


SWI, Sec. 23, T. 29 S., R. 69 W., 6th P. M., Colorado. ~The permit | 


2 “expired March 4, 1931, and thereafter, ‘on. ‘April 18, 1931, ‘Fern: filed. o. 2 
a like application, 054697, for the same land solely in his’ own name. =. 


2 By Commissioner’s letter of June 15, 1931, Fern was ‘required to file 
bond within 30 days from notice thereof as prerequisite to the grant ‘. 
of the permit, ‘In behalf of ‘certain legates. of Fern, the Commis-  — 


“ ‘sioner: was notified of the death of Fern on. June 19, 1931, and. in- ; 


. guiry was made whether. the. permit’ might. not. issue. in. he names — 


of those legatees to whom by the will of Fern it. was ‘specifically be- | 


-. queathed. In response, by letter of August 13, 1981, the Commis. a 
“> sloner suggested | that. the“ heirs” “join ‘in. ‘the application to have.- 


the names of all or certain of the heirs” substituted as permittees. 


o “Acting, upon this suggestion, application was filed September 26, 


1 1931, in the names of Willie Fern, Peter McQuade, Mrs. John Claw- 


gon and: Rose Russell: ‘Hermann: but not. ‘signed by Willie ‘Fern, 

| setting forth the. date. of Peter Fem’ 'S. death, and such death as. eX- 
~-cuse for not timely filing the bond. and. requesting permit. be. issued — 
‘to the applicants named. Copy of the will of Peter Fern and the: 


. order « of court. admitting it to. probate accompanied the. application. oe ee 
alte ‘appears: that. the. will of . Peter Fern: contains. a, bequest. ‘ - ‘to oe 


peg fae Willie Fern, my adopted son; to Peter McQuade, my. nephew; toRose 
Russell Herrmann, my niece; and to Mrs. John Clawson, my niece, ~~ 
Bee Te equal shares my land in Oklahoma. and my lease and permit. ON Se 
fare coal. lands. in ‘Huerfano: County,. Colorado » to which. is ‘attached. Aa 
ee proviso. for the forfeiture of the interest of Willie Fern should he rae 
not. carry: out: certain wishes expressed by. the. testator therein, and oe 
the reversion of such interest to the other legatees. named. The — 

| three. legatees. who. signed the. application for. substitution. of ‘their oe 


. E ; names in the permit filed bond for $1,500. on. October 23, 1981, gee 
_ On. November:5; 1931, Walter Kearin filed a protest againet. ae. oe 


De - : : # grant of any coal prospecting permit for. the land. to. anyone but him-- ee . 
ae oo or; as an a alternative, he réquested: that. “permit 051217 be “eon oo, 











BB) | ae “DECISIONS oF THE “DEPARTMENT. OF THE. INTERIOR 701 ee 


oo galaa in. a his-x name 9. jakably weit that of the: éxecutrix< or: ake hake. of ee 
ore Péter Berni: In support: of: his protest and - petition, he alleged a 
“goal mining partnership theretofore existing. between. Fernand. dhim- 9 
_ cgelf; the grant of coal lease Pueblo.046044 to them jointly. covering 
eo Jand. adjoining the permit: area, and the permit. theretofore: held by 
oe them jointly for the: land: in: question, the pendency. of a suit: brought : 
- by Fern to dissolve the: partnership. which involved the coallease,and. 
: ae the liability he was under for lease. rental that: was, or would become, a ee 
oo adie. This: rental he expressed a -willingness® to. ‘pay if the: permit oy 
a yates. issued to him, signifying he: would. look to the’ estate. of. Fem | eo 
os) forthe: payment of the latter’s share:of rent, should: the permit be = 
. 4ssued to.him.. He further averred that. the Goal: deposits i inthelease = 
. and permit: area, could. only be worked: economically: as one property = 8 
or mine and that.it’ was: unjust and: inequitable. for’ Fern to have ap- 


- plied for the permit: only in his own name, the opérations ¢ on: n both): oo 


Tease: and: permit. areas being a joint: undertaking. 


eee One P; Ge ‘Cameron,. who. had: filed on. "November 10, 1931, eone oo 
: “prospecting: permit. application. 054856,- involving ‘the: land: ‘ghove 


aS ' described, also filed objections to the recognition of any: rights be pie oe 


~ permit j in the: legatees ' of Fern orin Kearin. : 
a By: letter: of-Ja anuary 8, 1932, the: repiater: of tlie. local’ office was : 
a instructed’ by. the Cottimissioner. a5 notify Willie Fern to show'cause 

‘why. the: _permit’ should. not: be: ‘issued. to’ McQuade, Herrmann, and 


3 Clawson, and by. letter of J January 2t, 1982, Kearin: was held to have a 


oh aiemiaede”  Cameron;: in: anther ites: "was. Anvited; it "he had valid oS 
™ objections to. the issuance of the: permit to other Persone, ‘to. ae ‘a. ae. a 


; formal protest, stating, his objections. 


On March 5, 1939, Kearin’ filed: whit: he: vsteled att & Motion. eee oe 


ae Rehearing: and. Review. The: ‘Commissioner’ has. treated: and trans- a 
ee _mnitted the same to the department, as an appeal. -Kearin;: as further ‘a 
~ ° “yeason entitling him to rights as perinittee,. states, in substance, that‘he 2-0 

a os Tas paid the sum. of $350 due:as rentals on the i 046044, and that 

-. -Fern’s. estate is claimed. to. be insolvent, and. that the. benéficiariés “oe 


- under the will: declare their inability: to, reimburse: him. for. their ee ene 
as share of the Hiability. oe pp ee 
On February. 25 1939, cree also’ filed sprotiest gaint Suivi WUE 


a : of permit: to: the, heirs, of Peter. ‘Fern, to. which ‘Willie: Fern. mn filed = 
Je answer. March 25, 1932. ce | 


-The Commissioner ‘properly disiniessdt te probit: of: Kearin? De 


ae ‘mit: 051217, with ‘permissible extension. under. the -act: of ‘March’ 9, [a 
OS 1928, (45: Stat. 251), has long since expired, and there’is: no. ‘authority ek 
for its revival. For: the recognition or enforcement of any claims, ©. 
ae legal'0 or F equitable, growing’ ¢ out. of his relitionshipe as: scopattner and. oo 
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aa ; colesiee cr Peter: Hern: hé muck: en to the local one. ‘Such claims i oe 


coe give’ rise. to no rights cognizable in: the: department.i in. 1 conection AL é 
oh ges crwth: the personal. application of Peter Fern, 054697. ee ae 
. As-to the. protest. of Cameron, the. record. cibstahtiates his ‘admié- a 


_.. gion that he amended his application: 054856 so as to. eliminate. | 
_. conflict with like application 054697, against which he protests. : He 
ge. therefore, can not be prejudiced by: any. action. taken on the latter — a 
. and “is” without. interest in: the. proceeding. As to” other objections. 

es which in his opinion. affect. the. legality. or validity: of a. grant. of a me 


ae ~permit to Willie Fern or his colegatees, under the view hereinafter _ ae 
expressed that ‘the department takes of the action of the. Commis- ie 


“— sioner in. recognizing a. testamentary disposition of a.mere applica-_ ae ae 
~~ tion for a. ‘prospecting permit as effective to transfer. an interest — 


2 2 therein, ; no Gacussion of ‘these objections is. snecessary and. his as 
test is dismissed. Se he ar : eae 
An application a a oon to: pikcipects for: ‘mineral: pursuant to. 


. - ; the’ provisions: of the act of February 25, 1920. (41 Stat. 437), is a ee 
| mere request that a license be granted at conférs upon ‘the maker Se 


...of such. application no interest. in. the land described or: the —— zs - 
= deposits. therein. Enlow. v. Shaav et al. (80. L..D..:389, 340). a 


its inception a prospecting permit is a mere license- conveying no 2 


estate in the land. Witbeck v. Hardeman (51 Fed. (2d) 450, 452). : Poe 


ee Paragraph. 12% of the oil and gas -Fegtintions, Cireular: No. ae ee | 


oe : | | Co a 437), provides as follows: 


nese - Permits, after being. awarded,’ may be. ‘absigned. to qualified persons or : Ae 
a scocporsiione: upon first: obtaining - consent of: ‘the. Sere. of the Interior. 


os Mere rights to receive a permit are not assignable, 


‘It was held, and it is believed correctly, by thie: District Court of oe 


ie Appeal, First: District, Division 1, California, ‘in. “Alford Vi Hesse. cae 

wi (249 Pac. 831), that. ae regulation has the force of a: statute, and: :: 
that assignments of an application for such a permit. are invalid. 
«Fern, at the time of his death, had applied for a right to prospect 
Co “the land,. -but' had not: ‘éomplied. with all the conditions necessary oe 

_ to the: grant thereof. The principle i is clear: that a testator can dis- 


pose only of property which he owns or over. which’ he has power — ac 


ee OF disposition. Page on Wills, Vol. 1, section 198. It. seems. clear 


eee : that. the permit application. was not subject. to. testamentary disposi- | 


Os . ae tion.. In: Haynes v. Smith, On Petition (50: L. D. 208), the départ- - - oe 

| ment. held that the rights’ of an. applicant for an oil and gas ‘permit - Saunt 

2 ander. section: 13-of the leasing act, on the death of the: applicant. Sled 
-. opass.to: his-o or her ‘personal representatives i in. ‘the. same. way as 0 ther 2 2 
ae personal property. : But this means no more than ‘the’ right: to: ci ae 
_... tain ‘the permit, or to. pursue: the. course: necessary to obtain’ it ‘pabate: Toe ner 


oe to. the. personal. representatives. for. the: benefit of the estate: ‘ 





coo debts, and under section 8028, Courtright’s Mills Anr Sg ee. 
A Utes, ‘the legatees. are’ ‘not: entitled: to, demand the legacy. ‘until the» pons 
“. -court:so: orders.  Gobb_v. Stratton’s E state (56 Colo, 278; '188-Pacw, 
Pikes 785)... The. ‘Commissioner was. therefore. plainly in error ‘in. plying 008: : 
eS immediate ‘effect. to the provision. of. the. will quoted by. allowing ca 
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aoe ayaa? upon ‘the: assumption’ that: the charaeior of Fern’ S totale oe 
 as-a permit. applicant was such as to: be disposable by: ‘will, then! 2. 2 
“oS inder: the laws of: Colorado. as. elsewhere, specific. legacies’ on dea. 7 3” 
coe ciency’ of certain other ‘assets of the estate are’ subject. to the prion : 





claim’ for’ funeral | and* administration” ‘expenses | and ‘his. provable cae 





ee the persons mentioned therein to apply for it. ae ee 
“In aecordance. with. the views expressed, proceedings looking: to. ee 





aed the i issuance of the permit: to applicants: McQuade ‘et af. will be. set fas AES: 


notated Stat- 





-. aside, and the executrix ‘of the estate as such: should be allowed 30. 
: days from: notice thereof to file a proper and sufficient coal prospect- a 
ing permit. application and pond: for the land, in. which event. permit. 

‘may be issued to the Estate of Peter Fern, deceased. “Should the 


-executrix. fail to’ comply with this: ‘requirement within the period. 
mentioned or -within. such: further. -period ‘as may. be extended ‘by 
> the Commissioner ona. ‘sufficient showing: of necessity, the applica- 2 
_ tion of Fern. will be. finally. rejected without further: notice. re 
modified, the Commissioner’ s. decision ; is. Pe he 


oA Armed. 





SUSPENSION 0 OF ANNUAL ASSESSMENT Work on MINING @ CLATHS oo 


-Iysmvormows. 
“tom cular No. 78) 


"Duranraranr ¢ OF THE Tasos 
Bee aa GENERAL. Lanp. Onae: 


eee Cos | Washington, D. G., June 46, 1982, oe 
— - Reorsrens, Ue Sritmes Lanp Orrtces: see eae 8 , 
ote  CHrnrs OF Fier Divisions: cae 


aoe United States and: ‘Alaska, and reading: as follows: 


> Resolved by ‘the. Senate and House. of Representatives of the United: Seite’ oS: 


eee “or Ameriea in Congress assembled, That’ the provision of section 2324 of the... 
_ so  cRevised Statutes ofthe. ‘United States which requires on each mining “claim, 80 2-h: 
pee ‘located, and. until’ B patent. has been issued: thérefor, not less” ‘than $100° ‘worth © ee oe 
we c. : of labor to be performed, or eae ur aggregating such. amount to. ‘be made ee 


Fee For your: information, ‘andi in: onder. that’s you may yiniformn inquirers oe 
relative: thereto, your attention is called to Public Resolution No. 23,0 
ane approved June: 6, 1932: (47 Stat. 290), ‘providing for the suspension — o 
oo of annual assosamenit: work on mining claims held bk location: in athe oe 
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| Le | - ach, year, he, andt tie: same is s herepy. gaapended: as 0 all. mining ‘elaims'3 in: eine’ e = 
“oe United States, including . Alaska, during. the. fiscal hasan from July. 1, (1981,, ae 


ee /Suly 1, 1982. Ce eee ae ee 

_ os Tt! will be Roe that the: ae is , bald opetating: a pene not. tore are 

nes quire. any filing of notice by claimants, and. that. the “Suspension: is 8S a 
ney : cae for ane Present year. renine J ray 1, 1982. : ee Se 


oC. C. ‘Moors, Commissioner. 
| Approved: ie ag a 
ud OHN. i: ‘Riwanos,.: 
Assistant Seoretary. 


a onan 2 PERMITSEXTENSIONS OF TIME UNDER Aor or MAY - 


| 1982—CIRCULAR, N 0. 926, MODIFIED © 


_ Insmucrrons 


| {Olrewlar No. 124) | 


| Dnearrarmnr ¢ or THE Theta, 
ee ~-GuneraL Lanp Obici’ o 
" Washington, D. G., pe 20, 1958. 


a . Recromens,, Cartan. Snares Tan OFFICES: | | a a 
By the act of Congress approved May. %, 1989. (at 7 Stati be WD) a | 


| i Secretary - of the Interior | was. authorized to. grant an extension of. ae 





"time: for ‘a. ‘period: of -two- ‘years-on any: potash: ‘prospecting permit - noe 


aa issued under. the act of: Teena, 7 Wy 1927 ae ae 1057 3. Sin te Ee 


| - tae of 1982 i is as follows: 


- Be it enacted. ty ‘the ‘Benase: and: ‘House: of Representatives on the’ United ae ae 


2 States. of America m Congress. assembled, “That the Act approved. February: oS 


Sa xe 1927, entitled “An. Act to promote: the. mining of potash on the’ public domain,” 
oe x. AS hereby amended by adding, thereto a section, to be: numbered ‘A » Reading: reg 
a « SEo. ge ‘any’ prospecting permit issued. under this Reis may ‘be extended by. the £8 2, 


ee Séerétaxy of the Interior for a! period not: exceeding. two ‘years,, ‘upon a showing | 


ko | a satisfactory. cause. a Sos 


Accordingly,’ “A: ‘petinities who: re eck. aaabla, to: eninplete pros: s 


oF Decting’ arid arin -dosines! to prosecute: further prospecting, may, if 


whe. shows: satisfactory cause, be granted an: extension of time: for i 


“not. exceeding” two years from the date of expiration. of the: two. years ao 
_.. for which the permit was granted, upon filing an application there- 
ae for,. accompanied with his own. affidavit. setting. forth what. efforts, | a 

ae oak any, he has made. to comply. with the, terms of his permit and the ca 


eee ae 1 For, regulations ‘under. the act of. February ie i927 ics Stat 1057), see Cireular ‘No. eee rae 
| 1120 Oe Hh D.. eae —hd. ae eee ee cee ah 
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ee reasons: shor: failitve’ fully: to éoinply: therewith, ‘auigh? ‘sliowing’ to be ee 
. eorroborated by: ‘the ‘affidavit of. at’ least: one. disinterested person Pi eo 
“ee having. actual knowledge: of the facts. ou fee ae 
‘Tn any case: where the permittee: is. ree ve ane a , bond: ee 
under his’ permit, he. must furnish with: his application. for extension ~~. 


— a properly | executed assent, by. the surety to: ‘the extension of his oe : es 
bond to cover: the life of the permit as it will be® extended if an ne Se ae 


" - extension i is. granted, or furnish. anew. bond. oe 
~The application. for, extension. should. be. fled in the ee land office eo 


having jurisdiction. over. the land: involved prior to:the. expiration. ~ 


of the two years for. which. the permit. was: issued. The applica- = . soe 


“tion should show how much additional time is ‘considered necessary ae 


to complete. prospecting work. Extensions will be limited to such es 
period, not. exceeding the two years authorized, as may be determined ha 


to: be justifiable under the ‘circumstances. in- each; particular: case. 


. The said: act: does: not: automatically. extend. the life of the: permit Lae os 
but authorizes. the: ‘Secretary. of the~ ‘Interior: to. extend ; At. for an 


. period not: exceeding ‘two years’ upon a” showing’ of. ‘satisfactory : 


~ Cause. _ Therefore, ‘unless. an application for- extension | has: been  _ 


filed prior. to. the’ expiration, of. the two- “year “period for “which - 
' granted, the. permit expires. and is no longer. a bar to. the. allowance | 


of other. filings for the: land: embraced: therein. | Where: an: -applica- oe 


_tion for extension. of ‘a. permit: ‘has: been filed within. the time stated, 
“no other applications: for. the same land’ will be allowed ‘but: they : 
may be received and filed awaiting the outcome of the action. on. 
the: application. for. extension. It the, application, for extension. ‘be | 

allowed any- other’ applications filed. during» its pendency: will ‘be 


| finally rejected. If such application for extension be not. allowed, ae fe | 
aby applications filed’ for the same > Jand. will then uo considered in . ee 


| 7 ; 316), 3 is s hereby’. modified 3 in so. ‘far ¢ as. ott: is in ne herewith: oben ae 
~. You.-will. give to. the. regulations: the widest: publicity. possible a ae 


3 without ‘Sepanee to: the: > Government. 


| Approved: | 
| se OHN I. Bowman 
Assistant. Secretary. 
118607—82—voi, 5845 


“0. ©. “Moors, Commissioner.. i 
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- = ona TO LOCATION. AND ENTRY. UNDER THE ‘MINING ‘LAWS 


OF PUBLIC MINERAL LANDS WITHDRAWN UNDER THE RECLA- 
_ MATION LAW—ACT OF APRIL 23, 1982 ok 


Ixsmuorions. 


-[Cireular No. 275), 


“Dueartnene oF THE Inventor, 
ae ‘Generar Lanp © Onvien, © 
| Washington, D. G49 Tune: a2, 1982. 


Raisins, ‘Uw. Cranes. Lan OFFICES: : 2 a 
An act approved aid 28, 1932, Aa Stat. 186), provides a as fol: Z i. 
lows: ae 7: oe | | = 

| ‘That where public. jands of the. “United. ‘States ‘fiave ‘been. withdrawn for 
possible. use for construction purposes under the ‘Federal reclamation. laws, 


Sse and are ‘known, or believed tobe valuable for minerals ‘and -would, if. not so 
withdrawn, be subject. to: location | and patent under. the: general. mining laws, 


the Secretary of the Interior, when. in his, opinion the. rights of the United . 
— States will not. be. prejudiced. thereby,. may, in his. discretion, open the Jand 
to. location, entry, and ‘patent. under the : general, mining’ laws, reserving such - 
| ways, rights; and. easements | over: or to: ssuch. lands: AS: may. be: prescribed by 
him and. as. may be deemed necessary or. appropriate,. 4neluding: the right. tO 


~ take and ‘remove’: ‘trom. such: Javeds’ ‘Construction: materials: for: use: in. the: eon-. 


7 struction: of irrigation works, and/or, the: said: Secretary. may. require the. exe- . 
A cution of: a contract bythe. intending locator or entryman: as. a. condition prece- ; 
: dent to: the vesting. of any. rights. in. him,. when in the. opinion of ‘the Secretary 
same_ may. be necessary for. the protection ‘of. the irtigation interests. Such 
‘reservations’ or. contract rig ghts may’ be in favor of the’ United: ‘States’ or: irriga- 
tion: concerts ‘cooper ating or contracting with the: United ‘States and operating 
in the: vicinity of such. lauds, The: Secretary, may prescribe, the form of ‘such 
contract: which. shall. be: executed, and acknowledged. and. recorded, in: the county 


| vecords:.and : ‘United States. local. land. office by. any locator or. entryman. of suck 


land before any. rights. in their ‘favor. attach thereto, and. ‘the locator. or “entr y- 


. man executing: such contract shall undertake such: indembifying’ covenants ' ‘and : au 
; shall ‘grant. such’ ‘tights’ over*such: lands. as’ in: the opinion: of: the Secretary: may 
- .be necessary for the protection. of Federal: or ‘private: iftigation: ‘in ‘the’ ‘vicinity. 


2 Notice: Of ‘such: reservation or; of | the - necessity of. executing such | prescribed: er 
ux contract shall be filed in the General Land Office and in the appropriate, Ageal. 4 


_ land. office, and notations thereof. shall be made ‘upon the approp riate ape” 
yee books, aud any location or. entry thereafter made’ upon ‘or for such’ Jands, and ia 

any patent therefor: shall be subject. to the’ férms: ‘of: such. ‘contract and/or. to: 
_ gueh reserved Ways, rights, or easements. and such: entry. or: patent. shall contain 7 


7 a reference thereto. 


Src, 2. The Secretary of the ‘Interior may , pieseribe: such rules and. regu- 7 : 


ae - lations as may be necessary. to enable him to enforce the provisions of this Act. 


This act authorizes the Secretary of the Interior in his discretion ae 


| to open to location, entry and patent under the general mining laws — 2 > 
with reservation of rights, ways and easements, public lands of the © foe 
| United etal: which are known or believed to contain valuable de- ea 
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—_ ‘posits ‘ef aninerals: aiid iwehtch’s are athena fon ‘davélopmidat and oe 
ce acquisition. because they are included within the limits of. withdrawals 
_ ‘made pursuant. to: section 3 of: the reclamation act. of: Tune | 1, 1902 oS 
(82. Stats 888). oe eles : pte 
ot Phe opening: of. euch tans, io. ‘iobauon. nics ead patent ee “the ee ee 
- general mining laws will be governed by the following regulations: - = 


(1) Application.to. open: lands. to. location :under the. act. smay. be eee 


a “fled: by a person, association! or corporation. qualified. ‘to locaterand oo. 
_.. purchase, claims ,under:.the general. mining -laws...The application ie 
"must be executed in duplicate, be underoath and filed i in the:United =. 
States, land: office: of the district in which the: lands. are:: ‘situated, ogee = 
must describe the land. the applicant: ‘desires to locate, by legal sub- on 
- division. if. surveyed, or. by metes and bounds if unsurveyed,: wand.) ae 


_ -must: set: out the facts, upon. which-is based the: knowledge or. belief : . ao : 
| that the lands: contain valuable. mineral deposits, giving such: detail) 2 3:--'" + 


fae as. the applicant: may be: able. to. furnish as to the -nature of the’ o — re 


; formation, kind. and character of the mineral deposits... 


(2). The register will : assign'a, current serial number to: the. applica- | : oe. = as 


: land. 


3). When t the Upplestiond is ere in the: General Land Office, it oe 


eo en. note. his. records and forward the original and duplicate, appli- » 7 be ; 2 : 
~~. cation. to the General Land Office with soa of. record, status. of see eo 


= 2 found satisfactory, the duplicate will be: transmitted to: the: Bureau 7 . C oe 


: , of Reclamation. with request. for report and recommendation. 


In case. the’ Commissioner, Bureau.of Reclamation, makes an oe Ree eee 


verse report on the application, it will be. pelected subject to, right ae ee 
ane of appeal. 7 


: | Tf in the opinion of the’ Cannan Bireae of Raclaniation: ‘the. : vt ao - 
| lands may be opened. under the act without prejudice to the rights — ie 


os | of the United States, he will in his: Yeport. recommend the reserva- Cee 
; tion of.such ways, rights. and. easements -as he: considers’ necessary ee 
Jor appropriate, and/or. the. form. of: ‘contract: tobe: ‘executed by” the: 0.0 


7 intending locator or entryman as a condition precedent to the vest- — ee. 


i. _ ing of any rights in: him, which: int his. as may be necessary. See | a 
oy a. the protection of the irrigation. interests. 


(A) Upon. receipt of a’ favorable report from: the Gonmhissioner, te * 


a me Br 


(5) Orders” ‘opening “lands de the: act, “will i 2 promplanted: by | . ares 
: ithe ( General pears Office, notations thereof, mae on. the tract, spooks ae oe 


feet 


ee Bureau of Reclamation, containing the necessary data, the Commis: ee caer 

‘sioner of-the; General. Land: ‘Office will submit the application tothe 2. 

ye Secretary. of the Interior. with appropriate recommendation. thatthe. 2 ices 

{and be opened to location, entry; and:patent ‘under: the mining: laws, oe 

ce subject. to.such reserrations, and/or: contract: ‘to. ‘be: entered” into. Dy ie ae 
ae intending locator... wid fe i 
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a = of: that: office,. and: copies s of. such orders furnished to the Bureau of = 
‘Reclamation. 7 | : | ae . 


(6) Upon receipt. of! ae an order. in ‘the: local. Jand: office, a 


a oe register will file the same in his ‘office, note on his tract books the | ¢ 
date and nuniber of the order and the reservations therein. provided 


| . for, or the necessity: of executing the. prescribed. contract;, and will | 


a - ; notify: the applicant 1 that ‘the lands are subject: to location i in accord- B : - 
a: aaee with: the: terms and conditions of the: order: Opening: the . 
aes thereto. : 


i * Sueh_ aoolicait will i ‘Purthik advised: tak any: eenuen oe fie a 
Sands: ‘will be. subject. to. such’ ways, rights and easements over or to. 


eS sich: lands as are reserved in the order « opening the lands to location, OP 

.- ineluding the right ‘to: take from such lands construction materials ~ 

ow “for. use in the construction. of irrigation. works; and/or, if the. order — : 
a. opening the. lands so requires, that before he can’ acquire any” rights i : 

“ .. under location, he” “must > execute, acknowledge | and record inthe ~~ 
.gounty records ‘ands in the United. States local land-office the contract 
ee oe prescribed: by such‘ order, and ‘that the location must: also be made 


pace ~-and. maintained in. accordance with the United States amining: laws eo 


ee and regulations thereunder A ay [oon 


- Taos ©. “Haver, oe 
ra un ae te ar A ee | Acting Commissioner. Sa _ 
- Commissioner, Brsrew: a Reclamation. aa 
| Approrel ee ee ee, ee a 
“Joun H. ion oe 4 a pee a 
- Assistant Seoretary. 





i sss TANDS—NORTH ‘DAKOTA, ‘SOUTH. DAKOTA, MONTANA ~. 


“AND ‘WASHINGTON—ACT OF MAY 4% 1982 
- Exsmvorions 
* [Otteular No. 1216) 


| Deraerscent OF THE Lnrnntoi,. 
- . Genera. Lanp Oviros, a eae 
Washington, Dd. C. June ae 1982. os 


ee Racrsnens, Urwin: Grae I ee OFFICES, . 


_ Norra Daxora, Sourm. Daxora, Montana, AND > Wasetnorox': oe 
a the: act of Conigrom: approved Mayr 1, 1982 a Stat. Ao) it e 


| oa 2 provided— ke 


That. ‘section 41 of ‘the act. ‘approved. Bebruary. 22, “1339 (5 Stat. 678), “be e 


a and the | same ig hereby, amended to. Tread as 3 follows : Rae 


oo Muan, © ees a 


; gare "DECISIONS oF THE DEPARTMENT OF THE INTERIOR | +. 2098 ee 





a : “Phat : all jaride. guintea by: this act shall be disposed: of, ay at: public. sale oe 
a after advertising—tillable lands. capable -of producing. agricultural. cTops - SOD 


| hot less than. $10 per acre and lands principally: valuable for’ ‘grazing purposes bee : oe 7 
| for not less than’ $5 per acre, Any of the said lands may. be exchanged for 02.0 le 





~ other lands,’ “public. or. private, of equal value and as near as may: be of equal eee 

_ area, but: if any of the: said lands are exchanged: ‘with the United States. such _ = ce a ee 
“exchange -shall be - limited to surveyed,. nonmineral, “unreserved: ‘public; Jands_ pare ee 
of the United’ States. within the State. es | Te cae 
_.. “The said lands may be leased. under. such regulations as. . the legislature may | ee ae 


Bo prescribe; ‘but. leases ‘for’ grazing ‘and agricultural purposes’ shall not be for ee ee 


a term longer than five: years; mineral leases, including leases for exploration = =. 


"for oil and gas and the extraction thereof, fora term not longer than twenty) 9 


“ -years; and leases for: development of E-hydroeleetric power: for a term. not longer he eer a 
ae lene fifty yearse © ee 0 ce a oe ee 
“The State may. ‘also, ‘upon. such terms as. it may. preseribe} grant. ‘such: ease ae a 
; ments. or. rights’ in any of the lands granted by this Actas may be acquired 
in privately owned lands: through proceedings. in’ eminent -domain: Provided; = 0.) 
however, That none of such’ lands, nor. any estate or. interest. ‘therein, shall ever” ee 


be disposed of: except. in pursuance. of general laws: providing. for. such. disposi- a 


- ‘tion, nor unless the full market. value of the estate or. interest disposed. ‘Ol;.- = 
to be: ascertained. in. ‘such. ‘manner as: may. be provided by: law, has been n Deid,” : 


or safely. secured to the State. wee 
. With: the exception. ‘of the. lands: seeihibeal for’ public puildings,: the proceéds 


from the sale and other permanent. disposition of, any of the said lands and. ~ 


from. every part thereof, shall. constitute | permanent. funds for. the. ‘support: ‘and 7 


maintenance of. the public schools and the various. State institutions for. which 


‘ the lands. have. been. granted, Rentals on: leased. lands, interest on. deferred 
payments. on: lands’ sold,. ‘interest on. funds arising from these lands, and all 


other actual - income, ‘shall be. available. for: ‘the maintenance and. support’ () Pe | 


~ -such ‘schools: and’ institutions: Any: State may,: however, in its discretion, ada a 
a portion of the annual income tothe permanent funds. 7 4 | 


_ ©The: lands. hereby, granted. shall not. be. subject to preemption, “hotiestend. oe 
entry, or. any other. entry ‘under the land laws of. the United. States whether. ae 
surveyed or’ unsurveyed, but. shall be reserved for ‘the > PUTPOSES for which they: oe 

_... have ‘been’ granted.” i aa eee 


| SEc.. 2. Anything. in the. aaia. ee approved, February: 22, 1889, 8 consistent 
| with the: provisions of: this Act is hereby. repealed. : rad ; ) 


ooo Dis: amendatory. act: pertains: ptineipally:t to the ‘dixpodition, by: eee 
oe the States of the lands’ ‘granted by: the-act: of February: 22, 1889. (25. ae 
Stat. 676); such States ea North Dakota, South 1 oe Montana, ee ee 
cs “4 and Washington...) oe Ce 
aos The last: part of thé first aiienduiory pee Jowern + provided: « eee 


ve, ee the exchange of lands granted to said States by the act of Feb- ey ee 
- ruary 22,1889, :for other: lands; public or private, with ‘the’ stipula- eee 
tion. that: where the exchange i is made. for public lands of the United 9 


oe ‘States, they shall be limited: to the ered ‘nonmineral, unreserved ae cones 
ek public lands. within the: State. * 2 
‘ ‘Applications: for public: Jonde sought; in diane s as. provided: a oe 


a “this act. will be: governed by the following rules and: regulations: ce 


ae Applications: for public lands sought under: the provisions-of © a 7 
ie this act must pe filed, ty the Peper officers of the > State, “IM: the local ate oe oe 





“ Se cllee + "DECISIONS oF THE DEPARTMENT OF THE INTERIOR. a “VoL. 


7 land: ‘fitoe: of ae district 3 in ‘which’ eich public: Tandon are situated, 


ee ne 8 accompanied. by the following affidavits and certificates : : | 
ee (a) An affidavit. as.to the nonmineral and nonsaline character of nae 
ae: the land applied for, and. showing that said land is ‘unappropriated | | 
ae, ee and, is” not: occupied ‘by ang 008 not contain aa ae . 
mena thereon by any Indian. eta 
inane _(b) A certificate of the selena: agent Seaine that the. selection . 
el is made under and pursuant to the laws of the State, _ a ad 
ee - (C). A. cor roborated affidavit must be furnished relative: to ene | 
Ha aad water holes. upon. the land applied for, in accordance. with exist- 


ae ing. regulations. pertaining Le sh the case: of all: similar oee wae 


~ ‘ selections, ao 
oe (d). An affidavit, ‘that itis land Shui: and the land selected * 
oe od are. equal ; in value and.as near, as may. be. of equal. area. _ 


_ +2. The exchange authorized’ must be-made by ‘legal qubdivisions | 
or by entire sections, of equal value and. as: near as may be of. equal . 
area, and no more ‘than approximately. 640 acres may be allowed. i 


: - any: one selection list, which list must describe the land to be con- : 
a veyed as well as the land selected. Nothing: less than a. a legal. subdi- 
Pe c vision may be surrendered’ or selected. ae | 


ar ‘Payment of fees will be required i in ‘the : sum of 2 for each 7 
“180: acres or fraction thereof. ae as a 
4, ‘The. lands in any one selection. list, Glered in Sear must 


- “he. of lands charged to the. same. erant.. ‘Bor example, where univer- 


sity lands: are offered in- exchange, only university: lands. maybe . 
- offered in the same selection list; where school: lands are offered in 
| exchange, only. lands charged to the school- land grant. may | be offered 


| . in the same. selection list; where lands. under the normal school grant : 
are offered i in exchange, only. lands charged. to the grant for normal eo 


= schools may be. offered inthe same’selection list. 


se 3B Lands which have been: withdrawn or classified as” eal ' Tands, ee: 
or are valuable for coal; may. be selected, provided: such selection is 


or made with a view: to: obtaining. title with a reservation to the United i 
States of the coal in such lands, and of the right to: prospect: for, 


oe aes mine, and remove the same, in. pecondanes: with the act of June 22, 
~ so 1910. (86 Stat. 583), bas Sea by. the act: us April 30, 1912 
Ee: Stat. 105). | ea 
 . 6. Lands aatadrawn: classified, or valuable: for eee citrate re 
potash, oil, gas, Or ‘asphaltic minerals: may. be selected, provided the 


_ selection. is made with -a view to. obtaining title. with a reservation as 


_ to the United States of the phosphate, nitrate,. potash, -oil, gas; or. ° is 

- ~ asphaltic: minerals in such lands, and of the right. to prospect for, 

te - -* mine-and remove. the’ Same; in: accordance with. the. act of. J un, 1, ee 
5% seta ae Stat. + 600). - Te es te ee a 


7 ee "DECISIONS or THE DEPARTMENT OF. THE INTERIOR: TL a ee 


Contes ce Bach. apiplication for ene ander the. provisions: of his: aes 
. | i must be. accompanied. by a deed. (unrecorded), prepared. in ac- ee 
ae ~ cordance with the laws of the State in.which located governing the =~ 
conveyance: of real: property; conveying ‘to: the United - States all 
"right, title, and: interest in and:to the lands: offered in exchange, and: 3 


- must be accompanied. by certificates of the proper State officer. and. — oo. 


Gee of the. proper ‘county recorder, showing that the lands offered have —- —s 
not: been ‘sold :or' otherwise disposed of or incumbered. by the Stat Beat ee 
.-* In case, however, any of the lands have been sold by. the State ean d are 
oe oe ‘title again. acquired, an abstract of such title will be: necessary. ' 7? 


-.8. If the selection appears. regular and in conformity with “thé ; ae ole 


a law and these. regulations, you will assign the current serial number.” nos 


thereto and refer the selection. to. the chief of field division for field ao 


a examination of both the selected: and: ‘the base. lands to determine . a 
whether or not their value is equal within the meaning of this act. — 

; -. In order that. no. further investigation or inquiry may -be necessary “aa 
as to the character of the selected land, examination will be made- 
he at, the : same. time as to the mineral character of the selected land ad 


i. in, A Public: Water Reserve No. 107, ‘or r by Executive order of J uly 7 “a 

1980, No. 5389... Le es 
9: Te the chief of field division’ Be eee tke: pe ot the 7 
ae ‘exchange, you: will accept the selection if. otherwise. regular, . and 


~ prepare notice for publication: of the selected land; in accordance 


. > with the. regulations: governing the selection of lands by” States. and. 
. +. Territories, approved June 23, 1910. (39 L. D.. 39), and transmit _ 
. * the list to this office. with. the returns.” When, upon receipt in this 
office of proof of ‘publication without. protest or contest, and “upon a 
examination of the report. of the chief of ‘field’ division: and other 


records in this office. pertaining to the. lands involved i in the. exchange a Pa 


sought, it-is considered that the. ‘State 3 is. entitled.to such exchange, m8 | 7 : 
‘the deed will be returned: to the State for recordation and retrans-- 


~ mittal: to this office, and. where abstract of title was required, such — oles 


- _abstract will be réturned: to-be brought down to show the title in the = 
- United : States, free from:all liens and. incumbrances, including. tax Poe 
liens. Upon the return of. the- recorded’ deed and satisfactory. ab- 


stract of title, the selections will be embraced j ina clear list and trans- i : . : | 


mitted to thie. Secretary with recommendation for approval, in hie ee 
absence of. other objection, with a view to the certification to othe? ee 
98 State: -of: the: selected. lands. aa <7 ie 
et. LOS Should the report: of the chief of field ‘division be. advan to ar wee 
aro the’ State; you: will’ transmit: the papers to this. office: without action. ee ee, 
- Opportunity. will: be- given: the State to amend the: application’ or to’ Go ‘ aE . 

ee make such showing as may be desired in the case of adverse report of 9. 
eo | the chief. of field division. Notice of pe Beare rejec- : oe : 


ne. T2 i DECISIONS. OF THE DEPARTMENT OF THE: INTERIOR. - “Tvol. 


: tion, 0 or. eather a iveie actor will be given, and the right of appeal, 


review, or rehearing recognized in the manner now: SS oy the A ee 


nee Rules of Practice (51 L. D. 547). : eee 
11. Should the application for ee be finally rejected. or: the, oa 


oo stract OF title will re returned to the: > State. 


es selection canceled, for. any reason, the. unrecorded. deed and the. athe et 


"THs, an Hawa 


Approved: at 
= J 0RR, H. Ten wanber 
Assistant Seoretary.. 


| SETH K, CORBERT 
‘Devided June 28, 1982: 


-Mimina Cram Avene CrArm—Optron—DzcLARaTion—WAIVER, 7 ae 
A decliration. filed by. a. mineral. applicant,. made by. one: having. merely. an’. i 
option to ‘purchase an adverse claim, setting forth that’ no conflict exists 
does not constitute. a waiver Of the adverse: claim and does not: “bind. the | 
adverse: claimant. Re Se, a Ae ee ee ee 
Mining Crarm—Apverse | Proorsprves—Lanp Deraresae Tt ‘URISDICTION—— 
‘Supement—Watver.. Reade Ee ee ee ee ee 3 - 
After: the. institution of adverse cproceaanes the jurisdiction. ‘of. the ‘Land: 
_ Department. over a mining claim. subject. to: the controversy. is restored — 
only upon a final - ‘judgment, or a waiver. by. the adverse claimant of the — 
«gr ound in conflict, OF a proper cer tificate showing that the adver se suit has 

| - been dismissed or was. not timely instituted. bee ae ec 

ane: Cramm—Apverse Craim—Apvansu. PROCBEDINGS—Lanp. ‘Daparracent— 
Ruies AND REGULATIONS. ° eo eee rk ome: tee alae ‘ 

- The departmental ruling holding that where jmore than one action hae beck - 
-eommenced, based. ‘upon separate adverse mining claims, the ‘Land: Depart: 
ment will await. a. judgment ‘determining. the: rights of all: the’ ‘parties, does: 
“not apply to. adverse claims: not. filed. in. compliance. with the statute. 


; Mining Crarm—ApvErse CLAIM—ADVERSE. PRoorupINGs—SuRvEY—PLAt—Norron, a 


Acting Commissioner. oe 


An ‘adverse claim filed without a plat showing: conflict. with the application . : 


adversed, but: with ae promise to: file: the. plat: when. climatic conditions per- 


. -mit-of. a survey, - is ‘subject; to. dismissal as, vitally defective, and. if: the. . an 
~ a adverse. claimant fails to cure: the. “defect. after considerable’ lapse. of time wee 
after due notice to do so, his adverse claim: should be dismissed, notwith- Be hae 


‘“< ‘standing the pendency of the adverse suit. 


a3 -Epwanos, Assistant Secretary : mea: ‘ - . ee 


ae J: anuary 2%, 1922, H. Levine. et. al. filed aptliestion: Baceaments | ae | 
| 014096, for. patent: to nine placer claims. covering 1,440. acres: and. 


— taking j in parts of Secs. 9, 16, 17,19; 20, and. 30, T, 22 N.,°R: 10 Ey. 
M.D. M, within the. Plansa: N ational Forest. - Seventeen adverse. oo 
claims. were timely. filed. and: suits. entered. thereon. “Application: ” - 


ie as re "DECISIONS: or ‘THE. ‘DEPARTMENT. OF THE INTERIOR 718 oe 


7 aia As, “still: pending ‘and a : pumabet of thie savers cane appear. not : ee i 
to, haveé been determined. “May 4, 1928, Seth K. Corbett filed applica- 
— tion.022901 for: patent. to the. National Gravel Mountain Consolidated a 
ne Placer which he subsequently defined as covering certain. specified ae 
* tracts in. Secs: 19..and.30, a number. of which are: included in: 014096-. oe 
>. Corbett, secured: and. filed’ on. September, 4.1998, an absolute. elias oe 
ae -quishment: by. the: attorney. in fact. under 014096 of the tracts in Cor-~ . te =. 
eee _bett’s claim. conflicting: with that application. The Commissioner of. Po 

~.. the:General ‘Land’ Office, however, declined to allow. Corbett’s appli- ae 
i, cation until his. office was’ ‘advised. that all. adverse. claims affecting . ee 
014096. were. disposed. of.. (Letter ‘ oN ye October le -1928.).. Corbett. Soon e 





— thereupon. furnished evidence. of the final. disposition of. certain lof! ae 


~~ these adverse claims, including. those which showed conflict with. Mie 
cs "application, and. pointed out,that certain other adverse claimsshowed; 9 
- by description thereon, no conflict with the same. By ‘supplemental eee 
... showings he.also cured. certain specific. defects in pursuance of re 

quirements laid by: the Commissioner, and: duly. published and ‘posted eee eae 


| his application, against. which there is no pending adverse claim... 


a _ Adverse. claims. 014182. and. 014183. against: application. 014096 ane! nf — 
still pending... ‘Examination. of the. respective. protests. and. adverse. Bene Oe 


on ‘claims. in 014182 and, 014183. discloses that, no plat of survey. or. de- — on 


- scription by. legal ‘subdivision. or in any. manner are: given as fo-the (22 


». Jand.claimed, and nothing i is shown by which anyone would be notified nee 
oe of: the boundaties and: extent. of the land to which. adverse: ‘righte oo¢ oe 
are asserted. . Therein allegations : are merely: made that itwasimprac- 
ie - ticable. to. make. ‘the, necessary surveys..and plats. by. reason;of deep 


ao - snows on the ground, which would continue during. the period of 


a i “publication of the application, coupled - with a request to. be allowed, - : oe 
a to supply. the. necessary. plats when climatic conditions: permitted. BE 
na, eet ‘survey. ‘The: local office; nevertheless, in. usual. form, notified these. ef 8 


adverse. claimants. of. the receipt of their. adverse lems and advised = oe 

aa . them. to. timely bring. adverse. suit.as the statute required. . Cae ee 
3 “More than, 10 years: have. elapsed since these adverse. claims were ie 
rae. filed’ and: the. defects’ in stating the location and - “position. Of the eve 3. 


~ ss claims | have not been. cured, with the result that. it can not. be. deter- a : oe 


~ mined. from the records in ‘those proceedings to what extent, af Myo 


bat these | two adverse claims: interfere. with: applications 014096: and -- Bare ae 
fs 022901, or,. in other words, whether. there is any controversy pending. oe 
*.. + in the court. by reason. of these adverse claims, involving. land. com = 7 
— mon: tothe last two: -named. applications. In. letters of February 250. 


and June 29, 1931, the: Commissioner required . Corbett to. furnish. . ce 


_. the necessary proof, showing that his. claim. did. not conflict with So 
fees the claims asserted. under. 014182. and 014183,. as a. prerequisite to oe ee ie 
: aveeptanes: of the | “Telinguishment. executed by. applicants: under © Pen 


mae “DEOISIONS: OF THE DEPARTMENT OF THE INTERIOR [Vo i 


a “914096 and ‘the. aleve of ae So in’ ane i Oe 


pliance. with. these requirements, Corbett: filed. certificates: ‘executed - a. 


py the clerk of the United States District Court and the State court 
= having jurisdiction over. the lands above mentioned, ‘each. stating os 
in effect that no suits were pending ‘in their respective ‘courts in- > 
% volving the right. to. the. possession of the National. Gravel Mountain ays 
a Consolidated Placer claim. He: also_ furnished affidavits: made by 


ae one Delahunty, stating, in substance, that, affiant has am. option to. 


Gti a purchase | the Swift Sure, Cook and Morgan, and Swift Sure Tail- 
ceo = dings: ‘claims, being the claims asserted under 014082 and. 014083; ‘that. 2 | 
“8°? the: precise boundaries of: such claims can’ not: be: located on the 


on ground, or ascertained by. any | other. means, but that: to- affiant’s nee. 


= | : knowledge they are in Secs. 16, 17; 20, 21, and 29, while the National wee 
+ ?Gravel - Mountain Consolidated Placer of Corbett i is in Secs, 19° and : 


ie 380; and. there is, therefore, no conflict. © Another affidavit: furnished, ae 


o made by. Taylor, a county. surveyor, corroborates: Delabunty. = 

~~ The Commissioner’s decision of October 22, 1931, held the showiiies 7 

| _ insufficient; that: only description ‘of the aforesaid adverse locations — 
by. legal subdivision or by metes and bounds survey. ‘tied toa. “public : 
land corner would suffice to establish that. such adverse locations did 


| Dot affect. any of the land relinquished by. the applicant adversed. 


_ By. later: decision ‘of March 21, 1932, the Commissioner held that 
3 Corbett: must. furnish ‘proof showing, under ‘paragraphs: 85 to 88 of 
the mining regulations: (49 L. D- 15, 81), the final: disposition of all 


‘adverse claims now “pending: against: application. 014096 in order 


‘that the. rélinquishment to the extent of conflict’ with 022091. might 


be accepted, citing as ‘particular authority al recent. decision of the’ ~~ 


7 department of. November : 23, 1981, an the: case of ica c. Bolyord : 


et dl. (58 I. D. 556). 


Corbett has. appealed ‘dod eonenass in effadt that he'd is in no posi- 


tion as a. stranger. to the adverse proceedings to: supply the proo ae 
oct required; that there is no. authority to exact it from him; ‘that as 
there: was nothing definite i m the adverse: claims fixing ‘the locus ‘of... 


| the land claimed therein, ‘they should never have been allowed; 


F i ‘that application. 014096 chould. be. dismissed because of laches: tn - - 
ei _ prosecution ; ‘that the Bolyard case does not apply ; that there is no | 
warrant for burderiing him with a duty of fixing the locus of the 


_ ‘adverse claims which rests on the adverse claimants ; that, under the . oe 
: ruling of the Commissioner, any person can tle up an immense area 


. _ of land by ‘filing: an ‘application therefor, and if nothing further a 


done, no bona fide adverse claimant ee such area could ever 
- secure a patent: so long as one adverse claim remained. undisposed. Of. 
The department concurs in the Commissioner’s view that under 


= the ‘present status -of the record, the showings of Corbett are. ‘in- * cay 


oe 53] ce "DEOISIONS oF THE DEPARTMENT oF: THE. INTERIOR. tee oe 


as difistent: to allow’ hig entry. Th is, however ‘ilaiily’é error to ofequine E a 
of this applicant evidence i pais, showing ‘the locus of any pending ~ = 
a ‘adverse claims as a basis for adjudging what lands are in controversy ee 
between, applicants under. 014096 and. any existing adverse claimants. 
oe No. evidence. of this character. supplied by a- ‘stranger to the con-. rce 
oe co troversy’ is. binding. on the. adverse claimants, and any declaration — Ne 

~~ that no. conflict. exists by: one -who has: but. an 2 option + to > “Purchase Se ee 


ee such adverse claims, is not a waiver thereof. 7 ee 
the: determination. as to what particular pind within the patent oe 
- application i is claimed, under adverse proceedings must be made from 


: the showings. in -connéction with the ‘divers: protests | and adverse 7s ieee 
he claims, and. the only evidence. that. ‘the department may recognize — oe. 





as restoring its jurisdiction over the areas in controversy'are those... > 
prescribed by the mining law. and regulations, namely, a final judg- —: oe 
ment. in the adverse, suits, a “waiver by. the adverse claimant’ of: the oe | 
ground in. conflict, or a proper certificate. showing’ an adverse: suit. re 


has been dismissed, ‘or. like certificates that: it'was not. timely brought. ae 


on (Lindley on: Mines, sections 7 59, ‘766; and cases: there’ cited.) The | . 
certificates filed i in this case to the effect: that there i is no'suit. pending, ae 


ae involving the right ‘of: possession to the N ational: Gravel: Mountain = 
Consolidated. Placer: claim: of Corbett. donot justify the assumption e he 
that the land. within his’ claim is not affected: by: the pending: ad- 

versé ‘claims. “Such certificate necessarily | implies” an exercise” 7) ee 


. judgment: of: the’ clerk’ as: to the: subject: matter involved. in nthe 
Pleadings and 3 is of no: conelusive effect. whatsoever.. i ee 


soa Ee: department: has: held that: where more. than’ one : ation haa See 
. been- commenced, ‘based ‘upon separate adverse ‘claims, Ate: ‘awaits ete oe 


| : judgment ‘which will determine the. rights. of. all the parties. Jamie a | a . x 
Lee Lode v. Little Forepaugh Lode (41 L. D.:891); Black Queen =. 


_ Lede-v. ‘Ewcelsior No. 1 Lode (22. L.-De 843) ; Woods v. H olden: (26° Pe 
- L. D. 198; on review, OT L. D. 3875) ; Henry C.. Bolyard. et al, supra. ee 
‘. An: ‘examination ‘of. these: cases, “however, ‘reveals. that they. ‘relate’ to ES 
-elrcumstances. where: there is -eithox: a ‘conflict. or possibility of. con- iy 

_ flict,’ not: only between: the: applicant: for. patent ‘and an: adverse . ie 7 a 
3 claimant, but: between: adverse > claimants : for: the same: land | included. gy . 
ae ae the application. | oe | ane ee 
nae “The reason for. the rale j is s shown i in » Woods ve H Tolden, supra, which ee 
oe states (p. 201)— ee er eee ee ee pe ee 


Where adver ses frivol¥ing3 a common conflict * are filed ‘and: prosecuted, that oo ea 


fact’ is” nécessarily shown by the records of the local. office. ‘and: the- ‘parties | ae ce a 
. in. interest. are. charged: with notice thereof. “It. then: devolves” upon ea@hi 20.2) te 


: adverse. claimant to:see to: it that such proceedings are had as will determine — eee eae 


| “his, right, not. alone against. the applicant for patent, who ‘is the: common de- Se ate 
a, -. fendant, but. also against ‘the. other adverse claimants. . Until. this. is. done, ag eee 
oe se ay of: ft proceediings: commanded | by ‘section 2326 is. not relieved and the: a eR ase 8 


a a T6 : _ DECISIONS: oF THE DEPARTMENT. OF: THE INTERIOR | Woke 


ae 2 a“ controversy ’ ” is not : settled, or. decided: by a. court of: ‘gompetent. eae eat. 
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~ Contracts. | 7 a ee ee Pags 


. See: Homestead 18, 19; iene 


ae - and , Indian. Lands, 28; 24 . Erriga--. 


_ tion Districts, 2s ‘Oil. and, Gas: “Lands, 
26; Preference. Rights; Reclamation, 
wee 6, 165 _ Reindeer, 5; Rights: Of. 
os way, 2 2}. Waters and. Water. Rights, 4 he” 
e Conveyance’ and’ Conveyancing. . : 
- See Mining ‘Claim, Dy: 4 National ; 
Parks. and Monuments; 2 a ae 
Oe Coos’ Bay. Wagon Road. Lands.” ae 
: “See ‘Oregon and California Rail- me 


s mpad: Lands. 


3 Corporations. oo 
See “Mining. ‘Claim,. 60; _Reclaina 
“Hon: 7-10, 13,: 43, 15: “Prade- and. 
| Manufacturing Nites, . 8, ay “Water: 
Power, 1, 2. ay i OS he eee aS 
Cotenants. ° fe Say Bass oe 
See Coat Lands, ¢ e: ining in, 
26; Trusts. oe ene ym terre 
Courts. . ie ny RE sar Ess 
See Indians and Indian Baise =. 
ne #23 Land: Department, ans Min 


“Otaim,: 298,743 500" and: Gas. 
Laws; 15,> a 16; _Posgeagion, eee Pri i at 


vate. “Olaim, 25 - Revival, oF Action, - 
1 28 Rights | ae Way, 13; “.Becretary 
of. the Interior, 1-8; Statutory Con: . 
struction, 1; ~Prade and M onufactur:'- 


S ing, Sites, 1 rere Yoo ¥etA ome t2 | 
- Custer National Forest. Sg ee 


See Homestead, 13. 


Caster State: Parki' stage Meee 
See Mining ‘Claim: ‘40° hort ee 





1. The act. of March 3° “1025, fade, | 


i - thorizing” issuance of. patent. to.-the - eyo 


‘State: of South’ Dakota with. ‘mineral. 
ae, reservation. to, the, United: States. to.. 
any. unpatented _ lands within the” 


aie Guster: ‘State..Park: ‘held or “claimed | ; 


aes undé? the: Federal: mining” laws un- . LB, 
“der “Toca ions” “made: prior. thereto. 
upon. payment. of: ‘$1. 25 per acre. and). 
'- proof of ,transfer. to. ‘the. State or’ 


ae, abandonment. of the claims: did. not eek 2: 


_'. ipso facto withdraw. lands: so,.claimed . 
; from. the ‘operation. of: the. ‘mining 
. laws,. including | rights. of relocation, 

but did enable .the State. to initiate” 
a right which’ would defeat attempts 
ee 12 - Bubsequent’ location OF. Teloca-) 


ce gs “The: act of May. 12, i928,. rade 
| ing publicly: owned lands :in. the; Cus: 
ter -StdtePark to the State of. South: , 
a _, Dakota. Virtually. repealed-:the. act..of » 
". ‘March 8, 1925; and terminated the. 
a Jurisdiction of the Land’ ‘Department 


he 


See ert, _ taken or’ injured by its “pinploy- oe 








Custer State Park Continued. 


* to. ‘determine - controversies Sheiweene,, 


the State and mining: ‘claimants as Sy 


to. any asserted. Mining claims within. | 


the: grant and ‘to. accept ‘purchase’ * 

ae ‘money. and -issue ‘patents. on applica- 
- tions. unperfected - under the: ae i ee, eae 
act” at. the date of. ‘the. erant_ Be ear DOG He 


3; The ‘granting act of May . 412, a | 


1928, - governs in- determining the 3 2s 
of rights of the State of. South’ ‘Dakota ne ne ee ee 
fs toe Jands. Ain. ‘the: Custer. State “Park ~ a aa ae 
|. where the ‘dpplicition® of | ‘the State" 
|. to. purchase under the ‘act “of. March: ae o 
8, 1925, was perfected by the acqui- °:- 
sition of. the mining title subsequent’ 
eee == 203 : : et 7 oe 
_ 4 The title: of the State of. South. ees 
~ Dakota to: lands inthe Custer. State ae 
Do ‘Park. under .the | granting act of May. 
12, 1928, attaches if'and when ‘the — ade 
rights: of the’ Tnining: claimants are 
extinguished, 


‘to. the date. ‘of | the later. act. 


and as between’ the...” 
“State and such claimants the. Land 
Department will: not» concern . itself 


~ unless. and. until rights. under the. 


mining locations are asserted as the... 


basis: of an- ‘application ‘for. patent °. 
: oo under, the ‘mining. aws---.-----_-- 208. 


‘Customs. 


‘See. Indians: and Indian Lands, 
26-28, ket ue es : $a 


Dama; ges: 


: See: oat Lands, 9; Coal Presposts: oo 
“Towmentoud: 225° Indians ‘and-° In 


>. dtan’ sLands,: 21; Indian* Trrigation;). 
8, 4) Rights of: Way, 4 4; Waters ond ae 
ok Water Rights,B.. > whe 


ake ‘The’ Government: call, ‘not; b exieage"S- Oe 


with. ‘the’ consent - ‘of. ‘Congress, ‘be ease 
sued” for. the. torts, ‘misconduct, mis. tesa 
feasance, or ‘laches ' of its: Officers ' or 






employees, but. it is. liable for prop: 





Ome. Government, - like. a ‘private oy : 


ee -irrigator, is not.an -insurer’ fagainst:...0 8 ode, 


damages resulting. from the construc- : 
..,tion,. operation, or. maintenance: of.ir-. 


| rigation, “Works -—-o 5.2". Beg were oo 


(8.:The authority: granted to- the: ow oes 
Secretary. of ‘the Interior. cby -thes act. 2 | 


of ‘February. 20, 1929; -is. sufficient: toe. 


permit: that, officer : to. liquidate bys, | 
-") “agreement. and. to. pay? claims: MOR SO oad 
, , damages caused: to: owners. of. Jands.... 






or « other. private toperty.. of. any..:, 
kind. bys: reaspn. of. e | operations: of 
the United’ States, its: officers or em: xs 
_ployees, in. the: survey,’ construction; oa 


- operation, - or. maintenance ae -irriga-... 


tion works. 





| 2 Deeds. 


See: Homestedds: 18; “Indians ond 


- ie 4 Indian: Lands, 39,40. ae 
ee Delegation. of. ‘Authority... ee 


“See: Agents and Attorneys,’ 2; Bec 
. retary. ‘of the Interior; 35 “soldiers, 
Sailer 85. and, Marines. Be RE 


~ pena ee 


"See. Mining Cram, 24. os - Se 


- _ Depositions. 


“ENDEX- 
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‘See: Practice, Be. ees + oe _ 


= Deputy ‘Shir'veyors.: jo Mes 


: See Agents and. Attorneys, i 


| Descent and Distribution, 
See ‘Coat Lands, a: 83 Indians and 


“Indian ‘Lands, nit a7. OT, 41-46, 15, 


ot  ABY Mining. Claim, 2, 63. 
“Demet: ‘Land... : 


a payment, ‘As. 
2 Instruetions of May a7 1930, 
relief: of. desert-land ‘enirymen | 


“wet of April © 17, 1930 
-No, 1228) 2222022. ee, 
wee Instructions. ‘DE. July _ 30, . “1980; 


in —_ 
_Chucawalla Valley, ‘California, under ~- 
(Circular: . 


_ desert: landseniries: within: abandoned ‘ 


reclamation . projects © under act~ ‘of! 


June’ 6, 1930.. General reclamation: 
eirecular, amended: _ (Cireular™ No." 
1229). pee ea ee ers 


‘on. Eection ay 5 Of. the act.of Fane 27, 
—1906,- which. provides | that the rene 
that. a. desert-land : entryman ig ‘hin- 

dered or. prevented. from: making’ im. - 
provements on OF. ‘from- reclaiming 
_. the Jands: in. his entty . by. reason of. 
the, fact. that the Jand has. been: | 
os within. a. -reclamation — ‘withdrawal, | 


or shall” not: be. computed. in’ determin. _ 


ing: ‘the. period within. which he. moust. . 


a ® _ complete. ‘his ‘entry,’ is, ‘not: applicable 


“ "where ‘the’ method” of “irrigation is. 
by the use” of water to be’ procured _ 


_ * from! wells ‘Sunk’ on the land, and the i 
 failure’’to “maike’ ‘timely’ reclamation . 


- is ‘due ‘solely’ to ‘Jaék’ ot funds 


-* ge The Land Department" has no 


... autherity' to: grant extension of. ‘time 
for: ‘reclamation. of the land embraced::: 
. within a-desert-tand? entry: beyond - 

the : period. authorized: ‘by: the act of = 


oe February: 25, 295s ia ? 


5, A desert-land: entryman who- ale 


oe epee all: the requirements whieh : he. 
~~ eonld: possibly:, meet. ‘and: has’ ‘hig’ en~ 


_ try “ready. -for irrigation, - but’ owhe © 
through -no.. fault wt his own ‘has’ 
“aa been: pnable toy effect: reclamation: as” 


- Desert Land_—Continued,. 


| Election. . a 





See. Mining” Craim, 10; 

Land, 20. eer 
Elections. _ a ee 

| See Irrigation. Peteees 


a clude” 
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required ‘by: law: because of: ‘nis ta 
bility.” to- obtain. co ‘sufficient’ “water: 
supply ‘within « the® ‘life ‘ ‘time’ of" the’ | 


“entry,: Or within” ‘any extension: OR ors 


time that ‘could have ‘been granted --. 
_ under’ existing - law, may ‘be’ permitted” . ; 
ta purchase the land under the relief * 


_ing that’: the: ‘Jand- ig. within a “first 


Ee act of Mareh’ a 1929, notwithstand- aoe 


form: withdrawal ‘iii“connection with’: 8 hy « 
a ‘reclamation :; _project _ for: which. 8 He. 4h 


water. ‘supply is to. be: provided: Boas 


-Diseretionary’ Authority. oe te eerie fT 


- See Alaskan Natives, 13. Oil. eee “~_ : 


Water. ote aoe 


Gas. Lands, 22’ _Rectamation, 5, 6, 
11, 13: Vested | _Righte; =. 

| Power, 2. ae 

Divorce. an se ‘aoe a rR ee 


Be Indians one. Indian. Lands, on . 


H-28, 31, 83-38, 41, 


See ‘Forest Liew Sélection, 4s Re . qT Double Taxation. = 


‘See_ panat On 62. 


f Drainage. cet 


‘See Waters’ ond Water Rights, 2. 2: - ; 


7 ‘y Basements. 


» See- Ol at Gas Lands, "42, 183 is 


an | Rights. ‘of Wey, 


“ sonoot | 


7 ! Na- re 
ee tional Parks. and M onuments,. “4 


‘1: The fact ‘that ‘the State. of -- 


ie Washington, in ceding: jurisdiction toe 
2 the’ “United States over. the ‘Mount 
2 Rainier” ‘National: Park, reserved. the . 
et Tight - ‘to’ "serve’ criminal and eivil | 
| process. ‘thereon’ ‘and: ‘to tax the per- 


| ‘sons. and’ ‘property: of park: residents: 


did “not: have’ ‘the= ‘effect: Of: extending 
the. election | laws. of the State’to‘in- +> 
persons” residing within: ‘the os 


: ‘park, but “a prior. ‘qualified voter, ‘im. :* “e - 
~~ the” ‘State. did ‘ot “Jose ‘his’ right" a a 
vote “at the” place Of lis légal resi’ - _ 


. dence by reason ‘of: bis entering the” 


| service. of the United’ States on fhe a, 
~Pesébyation 22° oun oF a 
ee ais privilege. of young: and ‘the . 
- if _ qualifications of voters are primarily 
| and how- ~ 
"ever: unwisé or unjust they” “may. 
: ‘seem, ° ‘those: Jaws are ‘controlling’: abeae 
not. in: ‘eonflict: with. the limited pro. .: 
visions ‘of! the -Fedéral.- Constitution | 7 
on ‘that: subject 2-22 a8 


“determined by. State: laws, 





Rael Rights. ee Cee ae 
- See. “Homestead, 5; 193 Land A Des ee Bi 


| Binal Proof. 
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“Entry. ora 7 ae 
See. Conitrmation 3 “Contest; Desert 
os Lend; Final:. Proots: ‘Homestead; 
a tndag - Claim, AS: 
_ Swamp Land, ake 
ea! Fae “competent Jocktor® 


- peaceful adverse entry upon. it “while ; : 
‘itcis. in the. possession, of: one who 


vf Nas: no superior right to acquire. the =. | —_ 
> title-or hold rae sae | eee and Commissions. me 


oes Equitable. Adjudication, Board. of fe’ - 


i _ See: Conprmation, 


"partment, 33 Vested. | Rights, 


. Equitable Title.» 


; See School. Land, 4; Steam Lana, a, ; 

2. ae : . osha 2 

- Error. oe Fo Re 
‘See “Contest, Ce Final. 

: Homesteas, i 5: 

tricts,. 
a Preference “Right. Claims; : 

- ment, 1, 85 School. ‘Lond, aA 


“proof: _ 


| Eskimos; a? fh, 
See’ Alaskan Natives, s 


Batoppel. 


See: Inadania and “Tndian Taide. oe 


“et: Mining. Claim, 20, 24; 3 Schoot te 


Land, 10,. ll,’ 19. 


Evidence. ae ae e 
See- ‘Citizenship, L: Final. ee 


sag Homestead,. 1,. 3, 26,: ‘2T;: 29; Indians ~ fy 
and Indian Lands, 83,36,. 80; 81305 


Mining ‘Claim, T, 45, 17; 18,: 19, °22;:* *.. 
23,24, 80, 52; 58,54, 56, 62; 685 


ng 'Beaorioe,, 5; School. Land, °6,. 12,’ 135 on 


- Secretary * of the- Interior, - aes 


Swamp. Land, Age “Trade: and Mone 4 : 


facturing Sites, 2; Wile. B 
"Exchange of Lands. ROE GES Sig ot 


: exchange of lands in: San’ Juan, Mec-: 


 Rinley,: ‘and, Valencia: Counties, New. 


‘.. Mexico,...Circular. No. 850; amended, - 
ae Circular. ! 


es vey: for. - the: ‘purpose, of) identifying we 
. on the. ground. excepted: right of way: .: 
_.: (strips. will: not be. required in: con-. 
: nection . with. ‘the. exchange - ‘of. lands 
in aid. of. the. consolidation’ ofa na--_ 
. - tional’ forest. pursuant. to. the. act..of.: 
-. March: 20,: 1922, where. the. possibil- 


ESE, ity. of the. elimination. of the: Jands. 


is 5 from. the. ‘forest Ag. ‘remote. —-———-~ 434 


oi ‘has ie ae | 
oa right’ to. ‘initiate a. ‘Jawful claim - toe]: 
-  unappropriated . public: Jand: - bye, ay. 


: ’ Final: Certificate. 


|: connection. with an. entry. or selee. a 
| tion show compliance with. the. ap-. Bigs. 
| plicable: law - and: regulations, yee 
“Irrigation | Dis- “Je lowanee™ of the’ entry’ or" ‘ geléction® ise 
"Mining Claim, . 8,.- 203 the 
Renee cae nae -ence of. matters: which. would. render, : 

ea ‘at invalid but which: ‘do. not. then. ; ie 
_ appear eRe ac: 436 ae a 


Now AQ0S oe 87, put an “2. B#.,|: 
2: The. execution of: a. “special. gure: | 





“Federal Employees. 
See, Hlections.. 


* Repayment ; oe | wedéral Power Coimmission.. i 


See. Mining ‘Claim, - 16; “Water. 


“Power, J, 2 4s 5, 6, 8 810: 


| ae Federal Water. Power “Act: 


- See ‘Reclamation, iis 5,. 78, Bic: 
Water Power, 4-6, 8- 10. Eh ect 


See ‘Accounts, 1, 5 “Repayment, 


2, 5, 


“Claim, 63 ; ‘Taaation, ii. es Pea oe 


- See ‘Coal. Lands, 43 “Desert ‘Land, 
8: ‘Homestead, 1, 12, 21; 22: aa 
= ‘Where | the ‘proofs. submitted in 


fy not. erroneous because. of. the exist= 


‘Fishing Privileges. as 3 | 
See. Hunting: and b Pishing Priviteges o 
“Flowage. i aS at a 
“See Tidian: Irrigation, Br Waters. an 
and Water -Rights,. ba 8) P 5. a ks BER 
‘Forest Homestead. i 
See Homestead, Bi, 


“gee. Tank Department, “1 


a ay es ‘Action » of "a. register rejecting. ane S:; are kate 
irae lieu. selection because of com: =: 0° 3) 9 
-.° fliet with a- pending. desert- land. BDsia 
Te ‘plication,. when the selection should. _ . 
have. been merelysuspended to await... 
"final. determination: of the latter,. be- 
Been an i comes. effective by: ‘acquiescence, ' “and | ae 
-1. Instructions. of. March: ee ‘1930, eee Te | 


failure. on the part of. the: selector — 


~ to appeal. from that officer’s action = 
|. making the rejection final'defeats all’. 

|< rights that he might: otherwise: have) 0 0 
"Secured had. he. proceeded further.. 89500.” on 
2) Land in the actual. possession... 0 


“of another under color of ‘title and 


claim of: ‘right: is: not éc vacant public ec Page AG 8 
land: -subject to homestead _ entry” 


and is not, therefore,. ‘subject to’ sel 


‘lection under the. act. of June_ ae es : 
1800 es ae 


-8. The county: records, showing. a. . 


claim. of. title to. land! “under. mesne. eo POU SEE 
7 conveyance from a -homesteader and ae ete 





Mining 
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% payment. of taxes by. a successor in - 


' interest under the belief that he had 


-. title and: the presence of improve- 


- -ments onthe land are. notice to a 


| “selector thatthe land was claimed... | 


and in actual possession of another ~ 


under ‘color of title and. not,. there-. ae? 
464 | 


fore, subject to selection. _~-~-__-- 


Ae Where © ‘the. ‘Land ‘Department ; 


' has,’ 


: and adjudged the selection invalid 
~ and. rejected 
aay homestead entry,’. 
~ subsequent | 
“homestead: entry, 


the. land, 


becomes. vacant, 


1.227 controversy - between a. = 
a forest: lieu» selector and a homestead _ Lugo 
- applicant, determined that the for- 
°- mer had no. equities by virtue of His’° =|. 
. Claim and possession. of the land, = © | 


it and allowed thes" 
upon | 
relinquishment.’. of- ‘the... 


- unappropriated, public ° land, open’ to. 
the first qualified applicant, not bur-.~ 


~.. dened. with any ‘asserted legal. or 
equitable. rights of" the ‘selector-—-_ 


- Forest: Reserves. 


See N ational Foresté.. 


ac Forest. Service. 


‘See Practice, a 


a Forfeiture. : | ae se 
See “Abandonment Mining ‘ane 


39, 43, 47, 48. Rights of Way, 33. 


School Land, 15; Withdrawal, 2, 3. an rr 


Fort Hall Irrigation. Project: 
| See Indian Treigation,. 3, “he 


Fraud, 


See ‘Homiestead; 28; “Tiedians: anit- : - | 
ita Lands, 7, 9, 80; School. Land, ‘ ie 


(12,18; Wills, 1, 3. as 
Fur. Farming, ‘Alaska. rae 4 ed 


4: Instructions of June 1, 1932, ‘fur. . 7 
“Citeuws 


‘farming in - Alaska’s. rentals, 


lars Nos. 491° ‘and 1108, : ‘amended... a 
_ (Cireular: “No. ARTA) ease en 


| r General Accounting Office. . ee ol 


- See Accounts, 3. 


Sora “Washington Birthplace 


- National Monument.. 


“See National Parks and atonw- - eae 


ments, a 


Government. Proceedings.” : os ao Ee 
See. Mining Claim, ee 20, 386,. 87, | 


39, 495 nace: 1,. a 


| "Grazing, gf. 


See Pur paciings Honeiteed: a 7, a 
20, 24-— -32; Indians and Indian Lands, oe 
“14, 473. Recreation Lands, 1; ara 7 


deer. 


ese Department, 3 
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| -July~ AT, 


674 | 


ode homestead : 





Hearing gs 


See Homestead; Ze 
‘Initian Lands, 78-81 5 Practice, 1, AG 
Beate = Land, 2.. 3 


aes ndians” and 
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ae: Contest; 1; Indians sand Talon Pky a) 


ea 15,°17,.89, 40,42; 44-46 5 
_ National ‘Par ke and Monuments, 2 


‘Hetch Hetchy Project. 


‘See: Rights. Of | eee ; 
Homestead. te 
| Forest: Lieu “Selection, 3,- 4; 


; Mt ining Claim, 
Patent ; Practice, By Railroad. Grant, 


See Citizenship, “ds  Oonpirmation; 
Land. 3. 
ie 


1+ Repayment; 35 Tagation, 1; ies cam 
ber Cutting Gs Vested Rights. 
= Generally. 


1. The proper “piockdute in ‘cases of. _ 


and | gas-as- ‘of. the dite’ of final proof, 


| nonmineral entries -where, after the. — 
7 submission of. acceptable. final. proof, ge oad 
| .- the. ‘Geological. Survey. ‘classifies: ‘the, 
~~ avid as ‘known. to be valuable for oil | 


| Sig to allow the. entryinen, thirty, days yeres 


to furnish consent under. ‘the. act: of 


1914, ‘or ‘to. “apply for re- : 


~Glassification. of the Jand- as nonmin::...~ 


eral, 
with, 
reclassification. be denied, 


and to’ apply ° ‘for a hearing if 


submitting a. showing | there- 


in which, ce 
‘latter event the, burden will. ‘be upon | 


~ the’ Government. .to prove. that, the.” 
land: was known to. be valuable for: . 


_ oil” and- gas” at. the date of final 
| 2 AS ‘mineral - reservation ana a 
waiver of the right to compénsation .. 


which an applicant. to. make: entry. 


a under | the | enlarged . homestead .. act... | 


owas: required: to: ‘consent ° to because . 


pecting © permit’... will. be: 


Of: conflict with. an oil. and gas-PYOB-- 
rescinded ae: 
|. where the. -permit is \canceled.and the ~~ 
~. land classified; as: ‘nonoil. and nongas: 

prior to the allowance of the home-. _ 
ai stead. applicntion=_25 22.2725) 

3: The: allowance | ‘of a’ mineral ap-" 


sit 


plication’ for land: covered by an ex. 
visting entry is in disregard of ‘the- 
mining régulations, and as the bur- -— 


Rae Le ee 


“"den is on the mineral. claimant to — 
|. . show: the. mineral: character of ‘the — 
.* land, institution of -a. contest. by ‘the. 
-entryman ‘is mot neces-- a 
3 ie BID 


4, “Where. an. entry, after the issu: 


P. ance of final certificate’ and: payment Te ee 
—- Of purchase price, was canceled ‘for 


a reason afterwards demonstrated to. = 
be unsupported by: the law and the. 
facts, the land is. “not - ‘subject ‘to. a 


"Credit for: Military Service.’ Cee Fe 
8. Instructions: of May. 6; 1930, ie 
_. eredit’ for military. service in. ‘certain: ; 
‘Indian: wars, granted” to\‘homestead’ 
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| Homestead—Continued, 
Generally— Continu ed. 


“se *. further’ disposal ‘by the Government 
-. to anyone other: 

: steader__-__o—: Sa ea ai ee SS es : 
5. ‘Departmental holding of eae 


than the. home. 2 


- Page 


11, 1931. (58-1. D. 458), that where 
“an entry, after the issuance: of final: | 
certificate. ‘and: payment. of: ‘purchase © 


. price; was canceled ‘for a reason.af-. 9. | 
_terwards demonstrated. to be. unsup- 4 
- ported by the law and the facts, the © 


land | As: not subject to. a further dis- 


- posal by the Government: to anyone ~~ 
other than ‘the homesteader, extend-~ 
ed'to include one whois entitled to +]. 
equitable: relief. by. reason - of’ shaving - o le 
and 
. and was the. helder. of, the greater ae 
portion: of the outstanding ‘vested :- ~~ | - 
469 | 
--) . Final’ ‘Proof. 


placed: improvements _ on the: 


interest of. the. homered sa 
Additional. fee Poor 
» “See 30-32," infra, 
Application. | : 


we thae 


6. Where. a senior: application; filed ee 
the. ‘enlarged | . 54 
“homestead act, .was ‘rejected because. | 
_ the land was ‘not subject to-entry. am 


~ for 320° acres under. 


der that act an allowable interven- 
ing: junior application. becomes: the... 


senior right..and will prevail over a | 


later. settlement . and claim. for “160.. 


- acres. ‘under. ‘section | “2289, . Revised. 
‘Statutes, by, the. original, applicant... 
7. The. intervention. of an adverse. - 


claim in the form ofan: application’... 


to: make entry. by: a: -qualified. appli-., ~ a ; 
cant: prior. to the filing of an applica; - le 
tion to. reinstate. a properly. canceled... pe: 


homestead entry where residence was . | 


not. of. the. character. . contemplated: 


by section. 2291, ‘Revised , Statutes, 
as. amended | by. the act of. June 6,.. 


e 1912,. prevents. the application . of. the. Ps 

“.. rule arinounced in: ‘Slette -v. Hill (AT... - 
L. D.: M08) oe ce Se 

: ~ Commutation. | aera AEP cael oat 


See 32, infra. . : 


. settlers: and: entrymen:. 
No.. SOUS) oe Set ee tr 
~ 9. The fact that:a soldier. or sailor’ 


;xcincalay : 


was dishonorably: discharged. froma: 


Y subsequent. reenlistment: will not: de-- 


". feat his right to credit’ toward resi- 

dence on. a: homestead. .entry. under ~ | 

ie section 2304, Revised: Statutes,: as eX-. 
_ tended -by ‘the -act. ‘of: “February 25, 


1919; for: service. ‘of! ninety.’ days: or: 


peo “more. during. a prior. enlistment. from: » 
which: he: received: an: honorable dis- 
ae a Boe ee eee 


Homestead—Continued. 


454 | 


1 the practice, 


ie Final Certificate.” . oS ee eee 


ig act’: Of: May. 13:: 1932. 
i lar’ No. Boog 
- Forest. eae ee heleg 


18. Instructions. of. July. oom “1930, 
i oe ‘excluded : 
Pang from operation of. forest homestead 


ie law by. act of June 13, 19380. 


. Custer - 


] 1932, 
75 |. 





Enlarged. 


See: 2,6, supran wee 
10. The. enlarged. homestead : ae e 


vis. part. of. the. general provisions - WOE i pee ae 
‘the homestead laws and is subject. to... 

7 regulations and deci- 
_. sions applicable . under. those laws_ 
11. ‘The purpose of the segrega- — 
| tion. provided for in the. enlarged: ~ 
pes ‘homestead act was merely to protect. = Pe ee, 
_ the. rights. of. the- senior. applicant for... 

- ‘Jand not designated. at the date. 01S 
. the application, but it does not pre-. _ 


vent the filing of. a junior: applica-, 


_ tion to he. received. and.suspended ‘to . ca 
await | caction on keen BTior’. “applica: SS 


‘See’ 4,5, Supra ; ‘Tazation, ee oon 


. See. oe supra; 21, 22, ani. | 


12. Instructions of May. 20, .1982,.° — 


N ational. Forest’ 


See 5, supra; 31, infra. 


ee Leave, of. Absence. st ates 


err extension. of: perlod: for. ‘submission; Of. 


663 © 


(Cir-. 
cular No. EEL) | aR OSE it, 


: Improvements. . 


“14, Instructions ‘of May 16, 1930, sos | 


asi ‘prolonged absences from settlement: ~ 


claims: on account of climatic. oe: ja 


? ‘ditions | (Circular. ‘No. 1219): Sieve 


15. Instructions: 


103. 
of) March 26, Pie Ee 
| leave of absence from home-.0 
steads. in. drought- stricken | areas uD-: 0 0 
der act. of: March 2,..1982 . (Circular e: 
. - No: - 1265) — reed ete St ae ee 


16. ‘A. pettler. on. unsurveyed' pub:. - 


| Tie: land, who has. placed his claim. of. fe 


record: as authorized by. the. act: of. rane 


.| July 8, 1916, and the departmental 
. regulations. of - July .27, 1916," has. 


brought. his claim. within the . _pur- nee 


- “view: of section: 3: of: the. act” of: 
March. 2; 1889-222 Bis Sea eh 


“17. “The. term homesteader ” 


. used” in ~the: proviso to: the: act.of | 
_ February 25, 1919, which authorized 
Teduction. ; of: the. residence: require- BRE aphle oY 


ment under the homestead law for” _ 
climatic reasons, includes homestead... 
settlers. on: unsurveyed’ lands. who. file * As 
in: the local office notice of the “ap-.. 


| proximate location’ of .the lands sét- 
tled upon and. claimed—-——-—-----~ 


oe 





Ee oe 
ee 
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we ‘Statutes, 


Occupancy. ae gone 


See. 26,. infra. 


Proprictor—Acrenge ‘Limitation. 
is. a’ ‘proprietor -within 
~. the meaning of section 2289, Revised’ 
oh ‘as ‘amended, who: enters 

into ‘an “agreement. ‘to ‘purchase land _ 
and takes possession, notwithstand- _ 
~ jing ‘that the’ contract included among || 

-. “the tracts ‘a certain tract that ‘could = 
~~ not be” couveyed, if he accepts. a deed °- 


18. One ' 


a _for the -tracts that were ‘subject to. 


Res infra. 


a. purchase: ‘under - the: agreement. 
fred Re Thomas (46.L. D. 290) a. 
=a proprietor aS a 
: that term ‘is used ‘in™ section 2289, ss 
> Revised | ‘Statutes, simply means an co 
-.- owner of land, that is, one’ who has’: : 
a fee simple title or who may acquire - 
“such title by ¢arrying out his own 


 , Tight. 
eo 200) ---~---. Go ee 
we o20e One aig) acquires. miore. than. ae 
8 160 acres of: Jand. which.by opera-. ~ 
«tion of law becomes community prop-. 
~certy at the moment of its: acquisi- ~ . |" 
—. tion;. is not the proprietor of more _ : 
-. than. 160. acres. within: the Ineaning ~ 
~ of ‘the homestead law if his undi- 
vided interest does not exceed that. 
amount 
., Reclamation. a a ne ake ee 


a within 


‘19: The: “word: ae 


VAL a 4 : 


obligations: or by enforcing a vested 


Siestreem. ve - Korn oo L. D. 


See” Irrigation Districts, 4, 3; Pap: i : 


os ation, 1. 


ae ee Instructions of June. 12, 1930, ma 


on acceptance of proofs: and payments 


On” reclamation - entries: : on. projects: 


irrigation . . districts. - 


92. The. act. (of April - D456 1928, 


Para- 
graph. 59,. general: reclamation: circu, . 
-lar,. amended... (Circular “No, 1222)._. 


3s authorizing local taxation. of: recla> |. 
-. <Taation - homesteads: after: acceptance — a 
«by the General -Land'-Office of satis-.. | 
‘factory proof of - residence, . ‘imptove-~ 
_: ments, and cultivation, is applicable. © : 
‘to- Jands- in the ceded. portion of the: | 
~. Flathead Indian Reservation-entered ‘| - 
under the act of: April 23, 1904, and '. 


“amendatory acts thereof, including. 


the act of July 17, 1914, after. final. - 


ss proof’ and compliance swith the. ordi-.- : a Le 
7 nary requirements of the homestead - 
law. have. been. made__----~------ 


28.: ‘The title to or. interest ina ‘rec- " cara 


See ‘7-8, ea, - ourra 


oe Jamation homestead conveyed. by: tax’. 
_ gsale-pursuant to the act of April. | 
21, 1928, is. subject. to.a prior lien. ~ | 
- reserved.to the United: States for all. 
Me: . unpaid. reclamation ere ca 


ae : Residence. = Pgh aay Se 
“81, 32, 


Ne pence . a. 


Hl an. : 


ary: 28,:.1981. 
(Circular, No... 1244) ____. 
25. Instructions of June. 6, 1931, 
by ‘Indians - to make. 
“entries. See Tere 
B92. 


lee. perseded._ 


7 applications. 
fe stock-raising - 
(Circular No.. A253) eae ae rf 


183] | 
5 ihe * 26. An oath in ‘support: of'a: gtock® 


al 7 oe unoccupied : and. unappropriated, and - 
aILE where the: entry | was ‘Tegularly. al 
| lowed the burden’ of ‘proof’ is: upon — 
4 ee: mineral. claimant asserting a-right: 

eae under the mining laws- to: establish © 
Ls: By: extrinsic: evidence: the Megality 
| of: ‘the entry=2-2 Ses ee ee ee Ls 


128°] | 


36 


_ Segregation. eS goa 
‘See. 11, supra. 


IP See" 8, 16, qt: supra; Pimber: Out a 
a tings Waters and. ‘Water egeae Dee 


~ Bee ae “supras: 
“Mineral. Lands ; 
Claim,: ‘10, 54; Railroad. Lands. 


J De Instructions : of, April, 8, 1931, = = 
stock-raising homesteads. within Pere 


Settlement.” ee ee ee ae 
~ - Bee 6, 14, 16,. 1, supras School tg Ah, 
| Land, 1. es sce 
| s Settlers. 


oe. “ eee, 
Mining. of ees a 


troleum reserves. under, act of. Febru-.. i 


- homestead. 


“appropr iated 


prima. facie case. ‘that the land was 


Prior. instructions. su-' a ; ae 
B46 


; ‘raising homestead. application ’ alleg- 
|. ing that no part: ofthe: Jand: “applied . wot e 

for is claimed, : ‘occupied, or "being | 
ae worked’ under | the maining Jaws,” or | 
| aes occupied * or. 
| any’ other public land’ law . except by 

the: claimant: himself, establishes. a 


“under _ 


382 


27. In .a contest oe a. mining 


stock-raising homestead ‘entry; 


ora mining ‘location,. 


claimant against a regularly allowed” . 
ee ie 
-. gality of the: entry’ is not proved: hy re 
/-Inerely establishing that the land’is -. |. . 
_ mineral in character, but it must be © 
a shown. that there existed either. a. 
_ prior ‘perfected ° location. “under: the... 
-mnining law, ae 
- though not. perfected. by. discovery, _ 


yet. in, the. actual possession. of the — 


- 28:: ‘Where : land - containing |. 


water hole was: designated | as of: ae - = aes 


_- locator who is diligently engaged in. 
the. search for Se 


382°) 


character subject: to entry under: the ' 


'stock- -raising~ homestead Jaw and no. 
ies charge. ‘was. preferred that the land- 
or-any subdivision. thereof:was valu-- 
_ able-as a public: water. hole, the des- . 
|}. ignation will not:-be vacated unless. 
|. it is shown that it was. erroneously - 
- induced. by.: fraudulent statements 
of the. entryman oes een: fu 
29, A stock-raising homestead en- 9 9 2 

: “try is me invalid. though, ae eer 


Pet eg 


" Homestead—Continued., 
Stock-Raising—Continued.. 


| INDEX 


Boe x land: claimed under mining igeationa: 

“... where the evidence. shows ‘that the - 
> locations: were: made. primarily to * 
protect .a developed water hole, and 


_. where: the evidence ig insufficient to 
‘establish’ that the locations were prior: 


and valid,.and: where the spring or 


water hole is held under’ a claim of” 


, use for watering Durposes... 


=a) Stock-Raising—Additional. oe: << tests Sie 
80. A regulation to the. effect: eg ee 


private right. and is. incapable | of . ee 
; “providing sufficient water for: * gener al: aoe 
B78 | 


- one’ who .had made a. stock-raising™ 


— homestead entry, whether. original:or . ae 


additional, is. not. qualified to make 


an additional entry. under ° section 3 a 


. of the. stock-raising. homestead. act, ae 


even. though he had not obtained the . ee eae 


~~ ipaximum. ‘acreage. allowed by the . a 


stock-raising homestead law, is not : 
‘authorized. by. that. act and. will no,» 0 
180°: ‘te 


longer: ‘be applied 


81. Section. 4 of the: igodersane 


homestead act. differs from section. Boe 
of that act.in that under-the former. |. 
~ section the. general: provisions:of.the | 
homestead law as. to residence either: 


on. the original. or. on ‘the additional - a 
entry must be fulfilled, while under ag 
‘the latter. section » the. ‘requirements — ; 
as ‘to - improvements ' only . must be 


Poe ee ee 


32. To’. ‘perfect title’ to\‘an addi- | 
tional entry’ ‘made undér section 4 of - 


the ‘stock-raising: homestead act :) 


_ based. on a commuted original entry. |. 
_the entryman must show compliance | 
“with the law.as to residence. for a” ” 
* period of. three years: either. on the. 
if: owner- ~\- 


perfected. or iginal; entry. 


_” ship. thereof be. continued: during that: : 
time, or partly ‘on ‘the: original and: 


. = partly. on. ‘the additional entry. if 


Js Hoover Dam. 


_ 274 1 


» See “Accounts;: 35 Reolamation, 3. o 


Compensation Insurance. . 


| Hot ‘Springs. 


a | 


A acai 26. Water : Power,’ Le Be: ve eee byes : 


See Waters. and. Water ‘Rights, 6, a . 


‘Hunting: and Fishing Privileges. a 


ae See. Indians. and. Indian Dads, 
one 1. | 
ie a, The. Btate hae. ‘fun ‘power ‘to. 
“regulate. fishing and. the’. killing. of. 
“ game. on the. Federal ‘public, domain: 
within its borders, inclnding lands 


“allotted to. Indians. from the public 


ae domain not subject to. a- trust. grow- 
eee ing ont of a former _Teservation--—- 


350 


oe foe desirable__-——-—. wiles eos Sees H- 





: . Lands, » 183. Waters. 
Pe Rights, 5. ce wee 
| ‘Indemnity, . ? 


‘See. Final Proof; Toren Liew. Se- ot ee 
lection; Mining Claim, 13; Shee, ES 
road Grant, 1,3; School Land, 814,000 °°. 
20; Secretary of the Interior, 330° 
sie Survey ; Waters and Water Rights, ah 


Indian Irrigation. © 


See. Damages, 2. Bs Angas and a, 

5 Renee Lands, 21; ‘Secretary of the.. 

|. °- Interior, a 
ne drawal, ‘8, 9... 

See ike Ae ‘provision ina ‘contract don 

es the division of the waters of Ah- 
. tanum. Creek entered. into - ‘between. ee 
the United States on behalf of ‘the... 

Indians on the Yakima Indian -Reser- 

vation’ and the “white” ‘andowners _ 


Tawation, -13 


> Page Tniveovemenia ae ots Bye | me Page 
See Desert Land, 2, 3; pie. 


Liew Selection, 3; Homestead, 5, 813 
' Indians and Indian Lands, 21 ; Min 
ing Claim, 20, 34-51: O8L.. and..Gas > 


* Rail- sa 


outside : of: the reservation ° for. the a 


could ‘be: made before ‘that. ‘date, if 


oe ae appointment of a watermaster on or - 
~~ -pefove. Junie 15 each year, contem-. 
plated: that. the: apportionment. of. the. 
waters. was to: be’ made. only. during 
the irrigation. season, and: uot then 
- watil the -watermaster had been, ap- .. 
3 “pointed, ‘but that. his: ‘appointment | 
ane “The ‘Department’ will | “not cate 
- tempt to abrogate a: ‘contract entered. fee 

. into more than twenty, years, ago be-. gag ae 
_. tween. the United States on behalf 9 9” 
' of the Indians on the Yakima: Indian | fae we 

. Reservation and the. white land-- 
owners outside. “of the | reservation Pog, eae 

: under’. which. more - than’ fifty per i: at ee 
; cent. of the waters’ of Ahtanum =. 
Creek were apportioned: to: the. latter 
-. during the irrigation | season. each 200.1 
year, where the division-was based) | 
{ees pons ‘beneficial. use at the time the = © 
“agreement. was made:and- valuable 

| . Vights have been acquired in reli; | 

, ance. upon the terms. of.the contract, ae 
notwithstanding that the. Secretary.) 
of the Interior: may nothaye had 
.- authority. at:: the time. to.bind: the: — 
‘Indians. ‘by ‘such. agreementy_----_..- 
8. The damages referred to-:in the. 
act of. February. 4,. 1931, authoriz- 


ing the construction ‘of. the Michaud. au 
division’ of .the Fort’ Hall Indian. _ 7 


Reservation: irrigation. project... are Ctr ie eo 
the damages. incident. to’ the. con: te es 
-> struction’ ‘of | irrigation works. and...° > 
. become. a part of the construction. — 
cost. similar. to- the charges for the’ a 
‘purchase or condemnation of lan@) ~.. 





Ome 


| With ure ee 


INDEX : 


“Tandian Irrigation—Continued: - Page , Indians dad Indian Lands.” Page 


“required. for flowage purposes: or for 


ee canal rights. Of. WAYS 2h 


/ 2, The act. of February. 4, 1931, 
authorizing the. construction - of. the 


Michaud division’ of the. Fort: Hall 
Indian Reservation irrigation’ proj-: - 


_ ect, does not supersede the act of © =| 
February 20,:1929, with reference ~~ 


. to the. payment for: damages, except - | 


that : payment -. of. .specifie™ 


| daniages ee, 
enumerated in the former act must ~~ |. 

. be made from the ‘appropriation: au- — 

Sis ee by. that ete 

| . Congress has by. legislation de-. = .|— 

+ cornice that the- ‘Wapato irriga- aie 
tion’ project in the State of Washing- eon | 

reservations, 


399, og 


_ ton comprises all of the lands on the | 


Yakima Indian Reservation - 


gated by. diversion waters. from’ ‘the’ ©. > 
622 


Yakima Rivers.i2. ee ae se teen 


“irri- 


6B Seepage and. “waste water re-"°- 


aig maining after a lawful appropria- : a 
tion of water diverted from a stream... | 

~-comtinues to belong to. the- ‘original | ae oe 
| appropriator | so long ‘as he does. not- 
‘abandon it and is able and willing, © | 
to apply . it. to beneficial uses, not- ee | 


: ‘withstanding that it had been com: . ~ 


' . mingled with other waters and that. 


his possession was not: at all times, es 


actual and - continuous. | ‘Ide 


we United | States. (263. ap 8. “497)_-—. 


622 


ef Lands “under. the ‘Satus... unit... 
found to be irrigable and for: which. .. 


-.. irrigation facilities. were provided by. — 


“the. act of January 24, 1928, and | 
subsequent: acts, are to be consider ed. 
_ asa -part of .the Wapato. irrigation 


& project. for all purposes. in -connec- _ 
“tion with. distribution - of waters 
Ay and: construction: costes 3 ol. 


‘8. Forty acres of: each. Indian al-... 


Jotment under: the. Satus unit. are en- 2 


‘titled to a free water right. put are 
-gubject to. a. lien. ‘for - 


construction ce 


charges in, the. game amount. as all.» 


_ Other; lands. on the: project.: receiv- 


| ing. the. same water. ight ose 


in--excess of forty |. 
; allotment et 


9. ATL lands 
acres: in each Indian: 


under.the Satus unit shall-be con-- 
_ sidered in the class subject: to their ~~ 


623 | 


pro rata share of the construction 


“charge of.the’ project, - including: the 
cost of the water TUS ee. 


10.. The lien imposed ° Dy. the act 


of: May 18, 1916, upon allotted’ Jands’. 


623. 


_ patented in, fee before all-the charges 


: gation project___--_~------------- 


-. ‘authorized.‘by the act. shall have | 
been paid, extends to the lands of 
‘the Satus unit of the Wapato irri- 


which‘ neither . 


* "the: 


of ‘the: ‘country. 
a ates cree eg Te 





See. Alaskan: Natives ; Homestead, oe 


22,.25 3 >Jndian. ‘Irrigation ; OU..and- “Y 
aa Gas Lands; 1; Railroad Grant, 4). 0 0 
| Water Power; 9, 10; Withdrawals, ae 


8, 9... 
Generally. 


e ‘When’ the giandicvehip “of ae | 


United States over Indians | ‘termi- ner 
.. nates is a. political matter to be. de-.....: 
termined by Congress, and one over 
the courts. nor. the | 
4 States have any. power____ Siew : 
mee Congress has-‘the: power to dis-" ~ 
pose of the property of. Indian tribes - 


and ‘to get aside lands » ‘for: or. to in-— 


Government *: 


crease and ‘decrease the ‘size of 

but. “sueh © power - —pre- ee) 

| sumably: will’ be exercised only when >. 

.. eireumstances “arise. Dperis justify 

. disregarding . 

treaty. stipulations fi in the interest - 

and the Indians : 
18 


3. The political jurisdiction of — 


' the Federal Government for‘all-pur-_ 
poses . ‘appertaining to. the protec- a 
: tion, . ‘control, ‘welfare, and civiliza- 
tion of the: Tudians’ is. exclusive as. ae 

, to offenses committed by or against 


AL them in’ i Indian Country” B49 


ee Since. ‘the repeal of section: 4 of : 


a the Indian: ‘Intercourse, Act of: June 
_« 80, 1834, the phrase “ Indian Coun- : 
' try,” 
-. wtes; includes only. that. portion of. 
~ . the. ‘public domain which - has. been 
oe set. apart as ay reservation | in. the 
- usual, Senge for. the.. use and. -oecu- |. 
- paney of, an-Indian tribe by, treaty, . 
act’ of Congress, or Executive order 
ot like. . 
a4 the: ‘European. nations who took pos- 
|. session of. the North American con- --. 
_ _tinent, asserted dominion over ‘and’ — 
~ title to the. lands occupied by the In- 
dians, ‘yet the Federal Government 


as: used. ‘in... the Federal | -stat- 


> Be While’ -the . United. States: 


has,’ in case of actual ' occupancy, re- | _ 


may be- 


6. ‘Evidence’ 


garded: their. rights: as -sacred and not. 
“to be taken from them without their == © 
consent and then only upon such. 
consideration. as: agreed _ Cea Hes 
| — ah 
is” lacking | to show: 


that,. prior to the time of. the re-_ 


7 moval. of the. -Walapai. Indians from 


northwestern Arizona to the reser-_ 


‘| vation. ‘ereated for ‘them on ‘the: lower — 
i Colorado River, there was.such use’ |... 

.and occupancy of the lands, subse: 

as quently: emhraced: within the reserva-) | 
~ tion, : ‘separate and. apart from the. ~ 


vast area of. the public domain, as . 


349 - : J , 


Indians and’ Indian Lands—Con,: 


Ge Generally—Comtinu ed, 


.: dians, 


moval the lands which they had pre" 


: to. -impress, upon. them the: status of 
Be epee Jands___.. ep ee ea af 
. ‘There: being. no, prior.  tenty.. act. . 


INDEX 


_ Page 


of. ‘Congres, or administrative. order... 
reserving lands for. the Walapai:In-. 


eo it. was. within. the, power of | 

has Congress. to- cause their removal from..:_. 

.» the lands ‘occupied .by.them to.other. . 
—. lands reserved. by Congress for their... | 


use and benefit, and. upon ‘their. Tee es reserved ‘to the Fort Peck Indians 


the’ oil and. gas in- the. tribal lands. a 


_ Viously: occupied became: subject’ to: 
_ disposition’ under ~ ‘the | public: land ~ 


to .the:: Indians - are’ not: 


- tend-to white men. 


: laws; 


: unburdéned; with ‘any - “title e 
_ -based* upon aboriginal’ occupancy===; 


8. The. general: rule:as:' established: 


py. ‘decisions | -of:.the courts::is’ that: - 


laws, - treaties, ' and. policies : relating. 


‘intended: : | a5 


by - implication. or. otherwise. to::ex- | 


3 Higgins. (110. N. WwW. (609) 22 ean” 
9. Congress. has: almost. universally. ae : 


cs 


.46,: 47, 51; 54-72," 4," 76, 


made matters’ relating to Indians. ‘| 
and “Indian” resetvatiotis’ ‘the. subjéct: ~~ 
of acts . separate. and, ‘distinct, from. 
those. relating. to.. the, public Jands,. 


“United States vee. 7 
656 


and .it is. well settled. that. general... 


laws, do. not include. them unless an- al ae 
680 | 


intention. to .do. SO ..18, smanifest-.-—- 
Aliénation, we ittenne UE eas as re of 
See 16-18, 93, 24, 45, ce 38, 61, as : 


68, 66, ‘74, infra, fees 


: Allotment. 


See 23, '24,° ‘31; 32; 39; 40; 4B, 44, ee 


Alaskan -. Natives;: he 
Fishing Privileges ; 
tion,; 8-10; 


“ne 10. An: Indian’ ‘allotinent on ‘the’. 
| _ public domain, ‘not charged: witha. 
_ subsisting- ‘trust in favor of. ‘the ale 
_lottee. by. virtue’ of. the act of. “Con-: ee 


gress restoring the . land - from “the “— ; 
: Indian : ‘reservation. is. not: sd ‘Indian — 


 Country.”-and not subject-to the op: 
eration of Federal laws appertaining | - 


re to the: government: of ‘such: country= : 
-~ . IL. The acts of June 15, 1880, Aue, | 
a gust’ 15, 1894, - and” ‘June 7," ‘1897, 
- . which contained. provisions: for the ‘. 


allotment: of» lands: to. the Uncom- : 
_ pahgre Utes in the State. of. Utah, — 
did not exclude from’ allotment those ae 


’. mineral lands. that ‘were adaptable — 


we “te agricultural aaa grazing purposes_. 538 


12: ‘Neither. the: genéral allotment: 


a “act! of February 8, 1887, nor.the act ~ 
of: ‘May 30, “1908, ' “which: authorized 
allotments: on™ the surplus lands of. 


_ the Fort. Peck | Indian Reservation, a 


Indians and fadign Lands—Con, 


excludes. Mineral: Tands’ ‘from. allot ae oe ee 
ae BBB 

- .13.7The setting aside of land Gat 
the field’ as an allotment:and its list~_ a 
| ing on- the completed schedule ‘is. 
Pe sucha: disposition of the land.as to 
||. remove it from the class of “undis- 
|i: . posed of ”- land as that term is-used= ~~ 

in the act of March 3, 1927, which: -. 


482 =) : 


fs _undisposed | of. at the: date. of the act. 


_ Interior, 


titled’ to. “the 





Allotment—Continued.. 


ing. - z 


See 78; ‘infra. 


Page ae 


538. 
es Allotment—Lease—Farming, and Graz- 6? a O78, 
ABQ [Eas a a 
nee “14. The. ‘sole object in “the amend ee 
- ment: of section 1 of the act of June... 0. 
4, 1920, by. the. act. ‘of. May. 26, (1926, ae 
* was to. extend to, allottees thereunder pa 
/.. a further. privilege, that. of leasing | 
their. allotments, or any part: thereof, : 
and the allotments. of minor children. : . 
for. farming and ..grazing | purposes,. ©. 
and. not. to move. forward. the date of . 
. the: qualifieations for: allotment: from.-.- 
June 4, 1920, ‘to. the. date. of. the 
a amendatory. act Pat rastent cent: 


‘ Allotment—=Lease—Oil’ and: Gas. a ee 


“SRE “Where. issue een: since March’ c 


4, 1906, joined with. other heirs ‘ofa. 
s-deceased Creek Indian. allottee,: with 
‘.the approval of the Secretary of the _ 
| ‘in leasing: the’ homestead’. — 
|. for oil:and gas upon ‘a: royalty: basis; 
: Fo for- the benefit . of: them all, the. spe- 3 
“infra ; era | 

Hunting and |}: 
Teen Trrigasc | 
"Water: a oer Br LO 
Withdrawals, 9.: ges 


ee, cial. estate created. by- section’, 9 OL er. 
-the act of.May 27, 1908, attached. 

- to the. royalties, such issue being en-. .— 
i interest... or,. _income..- 
~~ therefrom until. ‘April 26, 1931, put. 


leaving. the. principal, like the home-.. = 


ation, © 


stead, to. go.to the. heirs in general. sae 
On the termination .of the special .- | as 
- estate SE SSEeaaieieeetamitammtmmenaet 413 


ah é Allotiaent—Resirictions ‘against = ; - 


“See. 23, 24, 45, 51, 53, 61, 63, 66, oe 


: 74, ‘infra. - 


16. ‘Restrictions. upon: alienation of 2 


~ lands, allotted in. ‘severalty: to Indians . Ske 
|... do~ not: ‘constitute irrevocable cove: .... 
'’ nants but are more in-the nature of. 


personal. disabilities:imposed. by-Con-_.- — 


17. The provision relating: to re Seder 
strictions upon alienation ‘contained: ° 
in. the. second: proviso. to section. 9°)... 


- gress under its power ‘to enlarge or: 


restrict, as: and. when..it® secs fite AB os vay : 


of the: act of May-:: ‘27, 1908," which © 


. created | a° special. estate jin. the home-: a 
_ stead. of a deceased member of ; the 


“Indians and indian Lands—Con. Page : | Indians and Indian: Lands_Con:’ 


ation——Continued. 


- _ Allotment—Restrictions against Alien- oe 


4 . Five. Civilized Tribes. in: favor ae _ 


the issue born » since March 4, 1906, i: 
‘is to, be. construed. in “conjunction 


with the. first proviso to that. section, 


. and, when so: construed, the :effect 2 é 


: _ of. the repeal of the second ‘proviso by 


' section 2 of the act of May 10, 1928, _ | 


- Was, - ‘upon. termination. of the special 


estate. in. the. homestead, - to remove | - 
the restrictions only. where the. heirs 


or devisees are of less than the full-. 


"blood, and. that where: they are. OL yo |e 
o ‘full-blood: their’ interests’ are ‘subject ae ee 

2 tO: the restrictions. attaching ° under. 7 
the first proviso, that is subject to" — 


the BEproval of the’ proper local 


~ eourt:. 
Gompany (100 ‘Fed. : 


United: States Ve Gypsy’ ‘Oil. ee | 
(2d). 487), and | 


21. ‘Trust. patents may be issued ae 


voir. sites, where: no. irrigation proj- 


: ‘ect. has. been authorized, such patents og 


~e for allotments. on the Colville Indian | 
_ Reservation’ embracing lands’ with-« — |”. 
. ~ "drawn. by” the Secretary of the Inte-:... 

_ rior under. section .18. of the. act of -— 


a June ‘25,1910, for: power and. Teser-».- es a 
a limits. of: the - 


to be. aay only. he the: Rrowisions 


‘|: : Citizenship. rie Pye cee es 


should: the lands — be required ‘under 


Board. of ‘Indian. ‘Commissioners. 


Page . 
7 Allotment—Trust Patent—Continued. | 


of section 14-of that. act. which em- — 
|.) “power that official. to cancel. patents © 


authority. of Congress for the pur--. 

“poses: for which they were reserved, ae 
~~ in-which‘event the allottees are to bers 
reimbursed for’ their improvements 9. - 

out of any moneys for the construc-:: 


tion. of the irrigation project----- 68t - eae 


22, ‘The. Board. of Indian: Commis- ae | 


“See 51, 56, 61, ape: eal 


OB. The re ‘pe re 2, 


 sioners- ‘ereated by the act of April’. 

}: » 10, 1869, although provided for by. —_. 
ees appropriations - included: in the-acts 

| -dovering the Indian: Service, never- °° . 

theless is: independent of any depart- a aera a 

‘| ment’ or bureau of. the Government, ‘© 
and the selection and compensation | 


169. 


169 


Parker ¥. Richard (250 U.S: 285) 157, | of its personnel are. mattersnot sub- | 
18, Section 19 of the act of April _ ect. to the jurisdiction of the De-. 
26, 1906, which » ‘placed restrictions oy permment of the Anterior 2-22 
against. alienation of,.lands. allotted a, 7 “Certificate of. ‘Competency. pe Re, 
~ to ‘full-blood: Indians ‘Of ‘the Cherokee a ss eae 
Nation for a ‘certain stated’ period. See. $1, 65, 67-70, infra. Sen NE 
fae unless" sooner removed. by act. of Con- a aa Be The: ‘effect. of: ‘the issuance 6h ac te" 
gress; and the act.of May 10,1928, | - certificate ‘of ‘competency . toa. mem- ~ 
~ which: continued. them did not, reim-- |: - ber’ of the. Osage’ Tribe - OF . Indians’*~ 
pose restrictions. upon competent In-.- |: . pursuant to’ section 2 of ‘the act OL 
». dians of. that tribe which had been — June 28; . -1906,° was to remove the: 
. removed by the Secretary of the In-= | restrictions imposed. upon him, while.. * 
_ terior under authority of the act of | an ‘incompetent, with respect: to: his... 
April 21, ee 471 |: surplus allotted lands, to- confer ae 
ee Papen him the privilege’ of. receiving = - 
i Patent. ‘ his’ full. ‘share of. the tribal: income, juin, ETE 2, 
“See 43, infra; Water P ower, a. . “f. ‘and ‘to remove the. restriction upon 
-19. The act of March 3,' 1927, Se his power to contract debts:---2--- 
which ‘reserved to the. Fort Peck. In. oo 24, Revocation bythe: Secretary. ‘of. 
; dians the. oil | and gas in the tribal ee 7 “aes Interior.’ under: the authority - a 
- lands undisposed of at the date ob |. eonferred upon him by section 4 of 
the’ act; does not. require that a Tes 7 -- the ace of February 27, 1925, of a’. 
3 -ervation ‘be inserted in a trust Dat- ; : certificate of. competency - issued to. ; 
ra pone secued. for an allotment where ' ‘a member of the. Osage Tribe. of. In- bec a 
: ane allotment application was pe aa . -* dians, has. the effect. of automati-:. eae 
. ing, © noua unperfected,’ ks -alnae s oa .. -eally | ‘restoring | the. holder.. to his .° | . 
CODE ee 588 | former status. of an- incompetent nw 
20,4 mineral | reservation , under. |) <member: of that tribe and .reimposes, .. . 
ae “the act of July. 17, 1914, will not, be + 1° pegtrictions..against his unsold.sur- 
. required. in trust patents - to be. Be pele “plus lands, but. it- does not affect the © 
- ‘sued - for ‘Uncomp ahgre Ute. Indian. ; - legality. of any. transactions ‘made. By: = 
oe allotments. pending April 15, 1930, ae reason of .the. issuance ‘of the “eer on 
_ the date of the Executive order with- §— | tif cate ee Mee Sea ce ea a 
. .. drawing ‘oil: shale deposits and. Jands eae rts ae a ae ie ee a. 
vse containing them 8 eS 2 BSB |: Cherokee. Nation. stat eS 


a yong 
© which. -declared «all noncitizen - In2 +: 
odians - porn within the territorial ae x 
Swe United. States. to. Mera 7 
"citizens, of ‘the: United States. aa 3c 
nee not. contemplate any disturbance. oy ae 


“INDEX | 


“Indians ond Indian Lands-Con. - Page | ‘Tndians aaa ha dian Lan dé-Con. faa eo 


> eral’ statute’ 


oe Citizenship—Continued.. ee ae 
the: existing. status: and. relations - of: ote 
the: Indians. with. Tespect..: -to:, their. 

“recognized ee 
a 804) 


me property 


and . other. 

AS ments: ete See eee hes ean 
ee See 21, supra; Water. ‘Power, 8 Ties 
oe 9; ‘Witharawat, a 
- Contracts. Roem 

See 23, 24, supra, 
- Creek Tribe. aos oe: 


See. 15, “supra; 39, 40, 46, intra. 
_ Crow Tribe. oes 
See 14, supra; 75-17, ‘ntra. 


: ie Custom Marriage. and Divorce. al 
‘See 41, 43, ‘infra, ao 


26. “Where. Indians, “parties. :to 


. ceremonial ° matriage,’ ‘both of. eine |. 
were still living in. tribal: relations, eee } 


separated with the. clear_ intention a 
of not. living» together again, such’ a 


separation constitutes. 2 valid. In- ; 
‘dian - ‘custom divorce___-_=-_-___ 
‘27. Where . an: ‘Indian: wife. “gepa--- ea | 
rated from. her Indian ‘husband with | . 
: the. clear’ “intention. of. never. ‘living Nee *s 
with him. again, she is estopped from - 


claiming any. share in. his estate_-:__. 


ve. 


Indian custom. divorces no: distine- 


‘tion is. to be made in. the ‘kind: Of. 7 a 


marriage which such divorce diss 
“solves so long’ as the parties” con- 
-. tracting the. marriage ‘and: effecting : 


the divorce are Indian. wards of the: fe 
Government and living in‘ tribal rela- 4 J. 
tong. -2 5-5-2 one a 7s | .. 
- 29. A marriage contracted ketween 1 . 


~ members: of):a: Indian: tribe, .in ‘ac-): 


> cordance. with the. customs of such - 
. >. tribe, .where the tribal relations. and Me a 
““ governtient ; ‘existed “at: the time of 4 
_ the marriage, sand. there -was:no:Fed-.. . 4 
‘vendering -. the” tribal. ; 
. -eustoms : invalid, is.a valid. marriage 48 
a for all ‘purposes... --—+~— Sat eg a ae 


 80.. An- Indian eustom: marriage is | 1 


. a ‘legal marriage according ° to. the: 


customsof the tribe: and: is, there-.. a 
‘ fore, ‘not: ‘to, be treated as the equiva- he 


lent © 


s of: as: common-law | marriage B 
ad among whites-_----—=-- hia ates hee ene : 2 
31. Under the act.of May 8, 1906, eae 


_ which amended section: 6 of the act. 


Of ‘February. 8, 1887, an: Indian did 


T98 


‘not. become: a citizen. of the United ae 


: . States upon allotment; consequently, 


‘as to. allotments. thereafter. ‘made 
the allottee did - not. become. subject 


cee to State: laws, but. his. domestic Te- 


i: are n0- 


regulated ' 


| 
28. In > Tecognizing the validity of: - | 





Custom Marriage -and: Divoree—Com:" 


lations continued ‘to: be. ‘governed . by en. a ee 
| -B2.. ‘The allotment of: jane in‘sevi.© 6 
-eralty to Indians does not terminate 


tribal: eustom. 2-22 Be 


their: tribal relations,’ but: all Indian * 


: _allottees remain ‘subject to-the exclu- eS. 


"sive. jurisdiction. of: the. United States: 


. until: the isstiance of fee. ‘simple pat-. - Se, 


vents, ‘and: so: long as~ this jurisdic- ees 
- tion: “continues: the: marriage’ rela-'_ 


aL: tions of ‘such’ Indians: are to: ‘be ‘dé: 8 
i]. terniined::by’ ‘their. tribal -customs, | 
“oh and not by. the lawsof the: State. © ees 
83. The fact that.cettain members | | 
o ofan Indian. tribe’ who ‘were’ mar: 
- ried and: lived. ‘together. according to: 
_ subsequently... 
| _ ceremonialty married is not sufficient 


tribal . custom, -were . 


_ to raise the presumption | of  aban- em 
-donment of tribal. custom and: ‘that 


Indian custom marriage and divorce. 
‘Brarticed - by Has 


longer - 


| a 


84. ‘The Department of, “the. Ine 


| terior can. not hold by. regulation. ae 


that one particular tribe. of Indians 
is’ sufficiently; advanced- to: justify: ‘its: 


EY marriage’ relations” ‘being henceforth | 
in “accordance ‘with’ “the * 
‘that: other’ 


white. man’ 3 ‘law, ‘and. 


tribes are’ not ‘so. ‘advanced, ’ ‘but it: . 


“must: recognize Indian: ‘custom mar-" 
| 2 riage and Indian ‘custom. ‘divorce gen- 
erally until Congyess: ‘fixes some other’. aD 
_ definite and uniform tulese eo 

‘35: A-law or: ordinance adopted.) . 0 : 
by an Indian. tribe regulating: ‘mar- : 60°? 
. Tiage® ‘and. divorce is:not. mandatory =~ 
and does not invalidate tribal ee ae ; 


36, The ‘question. as to’ ‘when. nic tsheas Gee 
Indian: custom divorce. has been con- see a. 
o summated: is one of: fact in-each: 0: 
"particular: abes 2S a BO nee 

37: Congress: “alone~hds* the: ‘power |: nae ar ae 
“to. Say.“when: Indian custom: mar: = Phew 
tines ‘and. divorce’ shall” ‘cease to 


‘be. qld gh A BQ ee 


88. Congress, the courts, and. the  — 


- Department of the Interior have. all. - ee ets 


recognized Indian .custom marriage - 
and. -Indian’ custom. divorce .as..of =). : 


Deeds. ce 


3 equal. validity. with: ceremonial - “thar, is ae. ene 
riage and legal divorce under. State 206" 


laws ee a eae e050 a. 


“89. “Approval by: the ‘Sccretaiy of 
the. ‘Interior: of.a deed: “by. an heir con- . | 


veying his. interest: in’ ‘the: -homestead 
|). of a deceased’ Indian: allottee is: re-" 
troactive and the.deed becomes effec- © 
tive ag of the date: of its execution. 
-and - delivery 2-2 aati na ‘ 





G9” ee 
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_ Deeds—Continued. - sce SRS fe Descent and Distribution——Continued: : 
40. AS deed: “executed: and ‘delivered: oe May. 27: 1908; the: “accumulated: 


by. an heir in. general. of a. deceased: - 


~ Creek Indian. allottee, conveying his 


- . interest in the. oil, gas, and ‘otber” a : 
- minerals underlying. tbe homestead,” .. : 
_ with the approval: of . the’ Secretary... « 


-. of the Interior, subject. to tbe special: — 


- estate in the: homestead/.of minors’. — = 
» born, Since. March 4,°1906, operated 
agi of its “date.: to’ transfer’ to? the. 
a: “grantee, all :of: his: title. and. interest: 
"Gn and to such: minerals ‘including. 
. his interest or share in the royalties ~ | 
thereafter accruing and: on hand’on | ae 
26; 1931; the’ date. of termi-.- 
413 | - 


_ April. 
nation of the special estate ini 
Descent. and Distribution. ee . ‘ _ 
See 15, 1%, ee supra; . 5, 76, 
infra. 


41. The Menartuenh ‘of. the, Ine. 
terior has no concern ‘with’ reference |. 


-to the distribution’ of. ‘unrestricted. . 


io property. -belonging. to Indian. estates 


regardless of the fact that the ques- f 


tion. of marriage or divorce, may Bg ; 
involved:._.---—-s--5— pai enqep noe ue 
42, The. act. of. June.-25, 1910, + | - 
| made the. ‘Secretary of the: Anterior, oe 
a. special. ‘tribunal | swith | ‘exclusive . 


jurisdiction to. ‘determine . the. heirs | 
- of deceased . Indians, and.. his ...deci-. . 


sions- ‘thereon: are. final - and conclu-: . sy | 
and. ‘not. reviewable. aby. thes 3 4-454 


_ give,. . 


courts even . after. the. expiration of rt | 
43.:The provision ‘in. aection 5 of | 


‘the. ‘trust per iod~.-------~4 RE oe bes . 


| “the act: of. February 8, 1887, imaking’ | 
the laws of: descent of: ‘the State.or:.. 


. Territory where the: lands: -are. “Situs: - 
ated applicable: after ‘ trust - patents — 


~ have ‘been. issued -was. merely. for-the~‘ 


a _ purpose. “of - establishing a rule: for: 


‘the. ‘determination. of heirship.' The .; 


act. does « not. undertake ‘to: prescribe 


ees what: As: mecessary to: ‘constitute. the: 


legal relation :of.. husband and wife,’ ee 


TS or of parent’ and’ child_.----2-0:2- 
| The act ‘of Fébruary:-8,°1887, 
= a is ‘primarily: an allotment act; where-')... 

| ‘is for < 
the’ purpose’ of: determining the heirs!» - 
4 ORs ‘déceased: allotteés, ‘and if: a: cons". ” 
_ ./ + fiiet‘arises: between: the provisions: of" 
©" the-two. acts. with reference. to. the:’ 

determination of heirship,; the latter: a8 
_ aet. governs----=-~-—------------ 
 45:. Uponthe : fermination | af the.:- 
‘restrictions: ‘imposed ‘upon. the: ‘special.; 
-. estate -in- the. ‘homestead - .of.:a .laem-°. 
Tribes... : 


as the ‘act df*Jutie 25;-1910; 


ber of . the Five~- “Civilized: 


99 


created: in: favor. of::the issue -born:: 


ie -igince .March. 4, 1906,. by. -the-second: : 


Pi yinoy to section ue of the act ers 


mf. 





1 the: 


: funds. derived: - from: tbe: homestead : 
| “of the decéased allottee do not be-': ; . 
|,’. come the absolute. property’ of such |: 
_issue, but are subject to distribution °. 
among the heirs in: accordance with 


their’ respective interests: under the .... 


‘applicable.,laws -of déscent and :dis- °° |. 
‘Cee 
- 158” 


“See: 14s 15. supra; S18 infra. es an a 


i 


Mineral ‘Reservation., te hs 
See 20; supra. ae 


PA ae a ast 
Corer i, 


412 


‘tribution. - Parker- v. Riley 
s 8: 266) Eee ee =e eo 
| AGE: Where.” as  Oréek«' “Padian | “diga s 
. pomseased of a. homestead allotment, a 
_ Jeaving heirs in- ‘general, and- also. issue 
_. born since ‘March 4, 1906, the. inter-. 
ests of the heirs in. general. are pres- . 
ent vested ‘interests ‘in the fee: in re- ~ 
_. mainder, the beneficial - use or. enjoy-.. 
| ies ment. of which is postponed until the » 
_ termination of the ‘special : estate” | 
 ereated. by the proviso to section eG 
(of the; act ot. ‘May 27, 1908-. eae ate 
‘ ‘Final Rolls. By. a ES ge oi 
, See: 5, 94, infra. 7 
“Five Civilized ‘Tribes. ae ae 
; ‘See’ AT, .18, 45, supra; 51. BA, ei, Sa ee 
62, 71—74, Anfra. = 
. “Flatiend.”: eee ae pe ag Seis " 
ae : Bee Homestead, 225 OW and Gas) 
: “Fort Hall. eo Rs, age ns 
“Bee. Indian Irrigation, 3, 4, 
‘Fort Peck.. yr “a - 
See atk 18, 19, supra. 
Le See. a5 00, 16 8 4, 
supra. res cee ae = 
‘Hunting and ‘Fishing. Privileges: ee take _ 
| AT The: leasing | ‘of: Jands: by~ or). - 
for Indians: does: ‘net: change’ their’? ~ 
“trust: character ‘or take: ther out of 
“exclusive ° jurisdiction “Of: “the > 
. United® “States; “and” ‘a’ lease © ‘of al-:" 
eee lotted” ér' tribal lands: for farming  — 
*- and-grazing purposes: does ‘iiot ‘¢on- 
- fer! upon:a:: whité: lessee..any. Of the 
_hunting, trapping; and.fishing rights 
and: ‘privileges: possessed ‘by. the: Ins. - 
ponies le See ge ‘to™ gad ‘Tease=—4~. | 856 
pes Income Tax.” one e ere a 22 at . 
‘See 52, §3,..72, a se ae 
“ Indian’ ‘Comitry.” 6 o ae - e 7 a 
| ‘See’ 3) “4 “10, "supra, ku bak 


' MPhdians and Indian Lands—Con. 


. Minors... a Sas 


“Navajo. 


ol” Bee! 78, sapiae ge 
. Nez Perce. Tribe... ao ot gia 


eg See. 59, 60, intra. 


oe Occupancy. 


: INDEX 


‘P age: 


See. 15,. a “40, 46; supra. . y 


See -5,:6,. 4, supra. 48, pinfras by Ra 


— road Grant, oe 


ee Oaipaiiey Pablic ‘Land. 


. 48.. It has — ‘been. the established : =. 


~ policy. of the Government,’ in dealing. | : 
im with ‘unreserved. lands actually. occu- 


. pied: and. improved: by. individual In-. — 


- djans: prior. to. ‘initiation of. rights & 
a under - the various. public land laws, — 
to appropriately protect the interests | 
of | such Indian. a eg 


- Oil and. Gas: Lands. 


See 13, 15, 19; 40, supra: 62, ao ae oo 


78,5 783: intra, 


oil and Gas. Lands—Lense, . or =o 


See 78, infra. a wc is 


- Osage Tribe. 


. “See: 23,: 24, 
intra, ce 


“supra 
Pueblo. Grants... 

non- Indian lands~ within 
steer in. “New. Mexico.. 


Removal of ‘Indians. _ 
See 7,. supra, Pe pee 


Removal: of: Restrictions: 


65, 67-70, a 


Indian. — 
. (Cir cular: . 
PARLE) coat ceaecnt 


See “17, 118, 23, supra; 61, intra: oe 
Rental. of. Leased. ‘Lands. ea + oa oie 


‘See. 58, ‘infra. pee ke = bj 


Restrictions. Against, ‘Alignation, 


“See 16-18, 23, 24, 45, “supras 51, Bh 


58, ‘S81, 63,. 66, 4, intra: 


‘Sac anid: Foes | 
See. 50, infra. 


Sueplus. Lands: - ; cua : a 
See: 23,4: UDre 61; “intra: 


. Taxation: ee 


50. AS reservation in. &  Teeisiative is 


act of the State’ of Iowa -which., 
“ ceded. jurisdiction over the: lands. Of: 


| Siate to. ‘the. “United. States,. resery- - 


ing | the right, of | taxation... 


Thad 


“ie binding and enforceahle upon. its ace 
- ceptince’ by. the ‘United » States, and _ 


: he fe ene of ‘the ‘State, to. tax those, 


- e rior’ for 
A OTT. 


o ‘Taxation—Allotments. ee 





Taxation—~Continued. 


lands. is. governed. by ‘the: egiaative: 
- compact. so. entered - into-2- 25 -<- 


51. Section 4. -of- the: act. of: May” 


10,: 1928, which. limits the. nontax- oe 


able - ‘lands of . each member: of ‘the’: 


-Cherokee.. Nation, ° from: - and ‘after. 
April 26; 1931, to: 160°: ‘acres; 


States ‘and: of ‘the. States” in’ which’ - 


Five. Civilized Tribes, ‘including. the bits 


con- = 
ao ‘templated: that restrictéd lands. only” 
. | shouldbe selected and! designated ‘as. 
- tax, exempt, sand. no: authority, exists: 
© for: including in. ‘such ‘selection: or — 
' designation any lands not ‘subject to: 
restrictions: against” alienation—.-- 4 
_§2. Indians as well as ‘other: citi-’ 
_ Zens: must be regardedas. subject to: 
-: the. .revenue laws of the. ‘United: - 


they: reside “unless: the particular’ ‘in-'' 


come. sought to° be reached hag been. » 
: exempted from taxation by some. Con- 
| 606. 


gressional enactment | or’ “rule of: law" 
~ 58, ‘Restrictions: against alienation’ 


yo: imposed against’. lands” for the’ pro: - 
_ tection of Indians have. uniformly. * 
been regarded: as’ withdrawing - the: 
~ lands from: taxation, and where’ the © 
lands. themselves. are. nontaxable: the 
| ‘income: derived. therefrom is: : Wkewise 
oe exempt —: stirs Jit Ne 


Bas: The. exemption | rae ‘eention. aa 


. oe ee; ope granted by the ‘act of March 2 ‘1931, 
49. Instructions. ‘af ‘Apia: 17; 1930, arene bor 


of lands purchased ‘under> “the: super- 


* vision of* the. Secretary of the Inte- — 
restricted ° members of the = 
Five. Civilized © Tribes” 


‘in’ ‘Oklahoma’ 


with: the proceeds derived: ‘from dis-~’ 2 


. posals of their restricted, nontaxable ' —- 
- Jands in- accordance with | ‘the ‘terms’ 
of. that:-: act, is: limited: ‘solely ' to the : 
confines of. that Statesi iat + 






= 


“BB. ‘Exemption. from. asitiont of. 


a allotted Indian lands. once: attached: 


i: becomes. a: vested: property-: Tight. pro--) 
| tected from impairment. or abroga--:. 
'|...tion. by. the, provisions of. the: Fed: 
| ° ‘eral Constitution. to the same:extent » 
| as. any, other.: ‘property, rightsi 2:4: 


56. The. right: of.- exemption from; os 


- taxation of .an.-Indian:: allottee: of. : 
| the: Cherokee. Nation.. in. Oklahoma .- 
fee which attached prior. to. ‘the’ act of; ee 
is ae “May. 10; 1928, is “neither, _abrogated: sa o fe ean, Aire 
‘|. nor modified « by:.the- taxable. Proves. po 
|... sions. of that-act, buthe may,. if he: 


SO. chooses, surrender: his right :under;: 


prior-acts and. accept :the. conditions: - 
2 fixed. by the. later legislation == 


BT. Lands’ allotted? to: ‘Indians | jin” 
“geveralty under. ‘the « general :: ‘allot. 
Ment. act..of “February. 83. ‘1887; as! 


49. ; 


. amended-by the-act-of February, 28." a a 


49. fe a 


the 25-year. 


visions. of the~ 
which ° ‘the allotments: were made, 


“Indians and Tadian Liands=Gon-. 


Pe ‘Taxation —AHotments—Continued.. 


INDEX 


ae 1891, are. not. ‘Subject. to. taxation by: - 


| mn a ‘State or municipality. for.any pur- 


pose: during the. period. that the lands. 
. are held in: trust by the United: 


‘States... 


of ‘vestricted allotted . lands. 
% Yakima. ‘Indian, Reservation . 
- State. of: Washington to. pay. 


Nez. Perce » ‘Indians,, for 


“treaty. was. abrogated_...-_-=- aati : 
60. Upon the: issuance. of fee. amiga: 
OE a patents” ‘following | the. expiration of - 
‘trust. ‘period . provided | 
_ for-in: the “general allotment. act, the... 
Jands. allotted to members. of. the Nez. > 
Perce Tribe of. Indians. become sub- . 
- ject,.to. taxation by. the State in the — 
game ‘manner. as. “property, belonging: 
. Goudy. v. Meath . 
— (203. Uv. ‘Ss. 146), and. Larkin vy. Paugh - 
183 4 


é to. ‘other ‘citizens. 


(176. U. “8.* 481) ----- Pinteatae eer 


lessees: — 
on. the: > 
in=the =~ 
4 -eertain | 
.. stipulated, sums additional tothe... 
.~ pegular rentals for the benefit of the 
. local, authorities: in lieu. of ©. taxes . 
> which . the: county: is not. anton 
to’ Collect <3. ee et 
-59..The> provision: in: “ihe preity” 
ve of: June. 9, 18683, concluded with the : | 
the. allot-: te 
- ment ‘of lands in Idaho: to individ- - 
uals of. that tribe,’ was, by. the. stipu- 
on lations of, the. Jater. agreement. of | 
‘August 15, 1894,. superseded by: the~ 
- general ‘allotment. act of February: 
8, 1887, and. the: tax. exemption ‘Of: . 
“the ‘allotted - lands. created «by the we 
-1383 


United. States v. Rickert. - 
: (188° U.: Be: ABO) ee sat 

| 58, The. Secretary. of the Interior: - 
4s. without: authority, under: existing: 
Jaw, to: require ‘non-Indian’ 
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61. Lands. allotted as: surplus to: Q.. 


a full- blood. Cherokee « ‘Indian. the. re-- 
_.- strictions: against which had been re-,.. | 
_- "Imoved for competency by ‘the Secre- — 
-tary-of the Interior under. authority. 
-of-the«act: of April: 21;°1904,-do: not. _ 
come: within’ the: nontaxable~ sprovi-.- ho 
»  sions’of. section’ 4 of the: act” of May” | 
: 10, AO28 oes ieee ec ey ar ste ge 
. All: of | the lands - ‘allotted: to. 
the members of the Five Civilized 


62. 


‘Tribes, made nontaxable by. the pro- - 


“agreements. 


under’ 


. of'the Indian allottees from. all forms 
of State -taxation. during the. period 
Se -- specified in such | agreements, 

- spective: Of: ‘subsequent ° “legislation 


irre-: . 


by Congress purporting to subject. 


8 of the act of: May 10;19282.2- 35 
63. Restrictions against aliena- 


ee them: ‘to? taxation; "including ‘séétion * - 
502. 


“tion of Indian allotments by reason — 


ee of ‘which : the’ lands: “were. exempted: 


Page: 
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from | taxation’ did ‘not constitute” a 


lands: does. -not.- 
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| vested property right. but. were in 
the nature of. personal disabilities. — 
. to..be continued or discontinued ‘at: 
“the. will of | ‘Congress—----~- =~: 
. 64. Where no vested right of im-: . | 
c munity from: taxation of lands’. ale... Cae 
lotted to Indian§ has attached, legis-. 
lation. authorizing. ‘the: taxation. of 9 ~~ 
invade .. the tee 
rights of the Indians and is a ‘proper... 
exercise. of - the. plenary ‘power .of 
ee, Congress with respect to Shem a 


502 


502 


” 65. The ‘termination of the ‘period - —_ 


i of exemption from taxation of home- ._ 
~ stead allotments of members. of the... 


Osage. Tribe of one-half..or more. of. 


aA Indian blood: to whom certificates. of 
5 competency: have -been : issued is gov- . 
erned by» subsection. 7 of. section . 2. 


of the act of June :38,° 1906, which” 


its enactment, ‘unless the 


7 declared : that: such ‘allotments should. 
become taxable 25— years. from the: 
date of. 


~ allottee die sooner, ‘in which event 


the homestead. becomes: Piomenla tel 


re taxable: _.-=-----2--~+---+=: rarerne : 


. 66, Congress, has the. power. ‘to 


forbid’ the ‘alienation and at the: 
game time permit taxation of Indian 
. allotments. or vice vyersazco0! of 


67.. The act of ‘March ‘2, 1929, has 


no. application to the question: of ex- 
‘emption from taxation: of homestead 
° allotments of. members of the Osage 
-. Tribe having less than one-half of. 
Indian blood. or of members of that 
tribe having more than one-half of | 
Indian ‘blood hut ::to .whom- certifi-. | 
= cates of competency had been issued. of 
68. ‘The act of March 2,1929, is. 
: applicable to ‘and> ‘extends the. time = 
~ of the termination of the:period of 
exemption: from : ‘taxation. ‘of -home-2 
_ stead. allotments. of: ‘members: of the 
Osage “Tribe ‘of. “one: ‘half’ or’ more of . 


564 ‘ 


Indian blood to. whom certificates ~ 


. of: competency ® had not. been: issued. - 


to January 1, 1959, where the title 


aw |e. 


. . remains’ in’ the. ‘allottee’ or in- his_ = 
i- unallotted heirs. or devisees of. one-. a 
oe half or more of. Osage Indian blood- 


5 ae 2 of ‘the ‘act of June 28, 1906, an ; 
| - modified. by . section 3 of the. act’ of... rk 
‘| March 8,°1921, the homestead allot- _ 
ments of: adult members. Of the’ ‘Osage: 


dian’ ‘blood. ee "whom: ‘certificates ae ; 


competency have not issued, became oe oa 
subject’ to ‘taxation. on and ‘after. 
April 8, i931, if held: by. the original . 
allottee on: that, date an 


564. | 





>. two ‘sections,’ 


at or: “unrestricted; 
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-. 70): Whether the. act of “March. 3 o- 


Taxation—Mineral Production. A 


+ 1921,. was. effective | to.: “subject . to -. 
.. taxation on and after “April. 8,-19381,, 5 fe 
homestead allotments of members of. |. 
_.. the Osage. Tribe of less than one-half. " 
. ©. ofIndian blood: holding:. certificates... ° | 
. ‘of. competency: not. decided. _-__--- 


1; ‘Section 2° ‘of ‘the act of May. | 


: “10, 1928,. is not in. ‘conflict: wth sec-° 


We tion. 4’ of that act,.as amended by . 
- the ‘act’ ‘of May 24, 1928, but those _ 


“when: ‘construed: to- ~ 


| gether, contemplate that all minerals © - 


produced .from. lands | of. the Five | 
whether restricted | : 

’ ghall. be’ subject’ to «fe 
both State:and Federal taxation, the” - 


~ Civilized ‘Tribes, 


a immunity from taxation extended by | 


-- geetion 4 operating, to withdraw not ie 
at ~ exceeding 160 acres in’ the. ag geregate.. | 
.». of -restricted! land selected ‘by the .- 


’ Indian- owner’ as: ‘provided. in. that) © 


: section from omen forms of taxa: : 


12: ‘Section’ 3 ‘of. the. act of “May 


10, 1928: ‘subjected the income de- 
_. rived from'mineral-production from | 
oo. the restricted lands: of the Five Civ-" 

- ilized’- Tribes: to | ‘both. Federal | and. 


State taxation on. and after ‘April. —: 


allotted ‘to. members to which ex-  - 


" emptions attached : under: provisions. - 
of ‘the agreements: under: ‘which al- 


+... lotted, such’ ‘exemptions to. continue | : 
- for the® “periods: specified | 


‘irrespec-.. 


: tive. of subsequent legislation by Con- -— 


Sess purporting sto subject them oe AL ade 
606. |. 
3. "The: Federal and: State. Gicome: ee 


. taxation--___1_ se ee a 


a tax to: be levied: upon: the. income de- 


“rived ° ‘from: the. mineral ‘production 


from: the restricted’ ‘lands of: the Five te 


~ Civilized. “Tribes: under section | 8,0fe 
“is. ‘to ‘be oe 


the. act of: ‘May 10, 1928, 


based. upon the net income;*that-is 


ductions, 


; Treaties. . a i a 
See: 8,. supra. 


_.: the gross: income ‘less’ allowable: des tao): 

. accrued: after: April. 26, oa 

.> 1981, and not.to be confined to ine 
ae terest. alone» 2.0 eosin 


na Tribal’ Funds. 7 oo a i a ome 7 


. See-- 93. “supra: 
4, ‘The act * ‘of. “May 10,. 


18607—82—vor. 53 





te 1928, 7 
oe. which vextenided ‘the. restrictions. am.” 


~~ 1908,” 


2B tion, 


os | 


ae a Trust Patent. 
oe members of the Five Civilized ‘Tribes: vats 
in Oklahoma. by: ‘the. act. of. May 21, . 


—47 Bee a : 


- Power, 9. oAe 
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likewise: extended: the are ae ae ae 
. tions. upon. the accumulated income... <0 +.” 
'- derived. from the _ lease. ‘of those  — 


Bagel oe 8 aks 


lands, notwithstanding’ that: the act... 


was. silent with reference: to: ‘restric-) Pas oe eee hog 
75. ‘Sections: 3 and ‘11° of:.the: acts) eR: 
7 ‘of! June: 4, 1920, . having - been « oy ee 

-» undisturbed. ‘by: ‘subsequent. legisla- a eke 
remain. conclusive. and Oxi et cise oS 
_ sive as to who are entitled: to. ‘share... | 

al in the: distribution’ of: the. Crow In- 
|. dian tribal funds, 


ara tions upon such. funds.-----_-__ 
865 -/. 


sion ‘6 to: ‘the: Indiang.-entitled:’** 


and ‘the: expres: 
; has :: 
|. reference only to those whose: names. = 
{. appear. on. ‘the. final. rolls*made as. 00 8 
; provided for by that: CG cee Spee amen 
2 6) The. act: of. “May. 19;.-1926;"as* Le 
oe ‘amended: by the act: of. ‘May: 2,.1928,) °° oe 
.. granted ‘to the children’ of the Crow See 
.. Tribe living on, the’ former. date and= 9.0 
|. to, those thereafter born only’ allot: .°\ 

i ments: of: ‘lands, | ‘andit did “not” OX) aah <r s 
| tend ‘the provisions of sections 3°. ~ 
 and'11 of the act of June 4;.1920, to. 

_. dnelude them'in any distribution-of:° 00) 
-.. funds accruing: ‘subsequent. to Decemii 2 oo te 


ya ber “4, 49002 esas 2 800," aon 


ke “The: distribution of funds ac-" — 
‘eruing from ‘any source subsequent’. 


oe ae ; to six’ months after June’ 4, 1920; Pe Cee. ee. 
26, 1981, except.as to those lands. | | 


is: limited’ to. those Indians. of. the: ° 


| See 18, ‘supra ; “Water Power, 10. 


|. Crow, Tribe’ whose names appear one 

|. . the ‘final. rolls prepared. in accord-* 
“)-anee: ‘with. the: ‘provisions of section. 

8 of: ‘the act. of ‘that ee rere ; 
- Tribal, Lands." es : ee 


| Tribal. ‘Lands—Lease—Oil and Gas. cs To aya ae 

| 78. Where an oil and. gas: lease. Soho e e Fe 
a involving tribal. - lands within. ANG eee: 

. Navajo Indian Reservation was sold *:-+ 

| - at .public . auctions under, the acty: 60 
of May 29, 1924, pursuant. to amo 8) 
advertisement specifying. in the “Jan- = %° es aes 

guage. of the. act: that. the: lease: 2 0 


should _ be. made fora certain stated» — 


period and as much longer theré 9") 9. > 
after as oil or gas is.found’in:pay- 
ing quantities, ‘development. Of the. a7. ae 
- lands and the finding of paying pro-'" 
.. duction. were «conditions, precedent = 
|} > to-.any extension -and* the. Secretary 0." 0 
~ of the Interior is without authority. © 2. 
‘3 to. extend. ‘the. Tease. on | -enye other.“ : sag ea ee 
oS a AAD i Fae S 


~ See - 19-21, » 48, supra; 








Wits oS Se a ae ee vie 
“og, The limitation: in ‘section: 2. of “ 


“Indians aiid Indian. Lands—Con. oe 
_ Uncompahgre Utes. é os ; 
See 11, 20; supra. 
| Walapai.. , 
| See 6, 7, supra; ‘Ratiroad Grant, 4, 


‘the: act of February. 14,:1913,-pre-. 
duding the Secretary. of. the Interior an 
from. Teopening | after. the expiration - . 
. of one year after. the:death of “an ae 
‘Indian: testator a-case in which he. 


had. approved .a: will)made’ by such = fF - | 
trict would have liquidated | the debt.” 


Indian, relates. exclusively to fraud;.° 
and does -not prevent him from re- 


opening a -ease on other grounds, <=. |: 


such as failure of the examiner to Pane 
‘eonduct properly . the: hearing or to: ° — 


correct. an error eAdevendent: of the be | 
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Me 80. “Where- an “Indian Will case is. - 
reopened after the limitation in. sec-.°- 


tion. 2. of the. act of. February 14, “a : 


_. 1918, has run, the testimony. must. 
_. be considered in.connection with. the -— 
record made up at the original hear-. . 


ing, and evidence introduced, having.” 


“for its object. to. prove: fraud. per se, 


is inadmissible and wUust | be elimi. - 


‘Bt. Failure of. a aaviede and: of. eae 


519 


devisee’ s witnesses, | on the advice.of — 
attorney, to appear and. testify ata. >. 
rehearing in an Indian will case, is: .. 


not to -be taken. as. any Kind of ad- 


mission, nor does it affect. the fair im 
. presumption .that by. testifying, the iit 


‘beneficiary under the will might have 


ink strengthened: his. case_——2_-- 


. Yakinea. 


‘See. 58, . supra ‘Tadidin Irrigation, aa 


_ 1, 2, 5-10. 


Insane. Persona. oe 


See Soldiers, Sailors, and Ma: arines. - 


: Insurance. — | 
- "See Title. Insurance, 1: 


Intervention. ‘ 5 te 
See: Mind: Chaim, 8 


See. Indians: ond: Indien: Lands, eit 3 


BOS Waters ont Water Rights, 9. 


ot Irrigation. ia 


See Accounts, 2: Bases 2. Bt 


. | Desert Lend, 5; ‘Indian. Irrigation; 


— Errigation | Districts; Reclamation ; . 
Rights of Way, 4: ‘Secretory of the .. 


Interior, 5; Toration, 1; Waters. and 


a Water Rights, 3; Withdrawal, Go0% 3 


Irrigation Districts: 


, See Homestead, 21; Water Power, ea as 


a 
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o 1: Where the. aaaiistaee: a 
eers - of ‘the’ Government : ‘fail to ap 
“ply the net: profits derived fom: ‘the © 


operation ofa project ‘power plant’ | 
annually to the opération and main- 7 


~ tenance: costs of the project taken © 


over by an irrigation district as re- 0) | 


ey quired by subsection ‘L.of. section . 4. 


of the act of December 5, 1924, and « & 
such profits together with “the _ 
‘amount paid bYy.. the irrigation dis- .. 


_of the district, BO penalty can be - 
charged against, the: district... 2 
2, A eontract entered into be-. .-. 
. tween the United States and a “proj- fea 
eet irrigation. district, organized 


under. the laws: of ‘the State. of” Mon-- os 


district. that it will. collect and. ‘pay 


at tana, whereunder it is.a sreed by the - 


~ to the ‘United States the construction. a 


charges’ due the latter, does not im-. 


payment » by any individual - land-_ 


, tend ‘that there shall be a: morato- 
~ vium ‘between the termination of the 


es owner: on the: primary | charge: and ..-. “ 


the beginning of payment on the see- 


ondary. charge, where the completion 


ferent year Be ee ee 


_. of payments of the primary. charge. .-. 
on the. various units: oceurs in. Ler :. 
Cl re 
- | 8 Section. 963 . of . the Wyoming”. aN e8 
—_ Compiled Statutes of 19201 ig to becon- 
iar strued in. conjunction | with: sections 


993 and 994 of those statutes and, 


". ‘when so construed,. the requirement... 

{ip the former. section. that, before.. — 
an. irrigation - district shall contract 
with the United States for the con-— - 
struction, operation, and > Mainte-  - 


nance of, an irrigation. system for... ~ 
the benefit of the district, an. elec: 
tion. shall. be held at which a major-. | 
ity. of the qualified electors present. ~~ 
and voting. shall have voted, in fayor. © 


. of gsueh. eontract, is fulfilled, where 


the voting. is by proxy upon the basis. 


ie ‘of the quantity ‘of,.acreage held by... 


each: elector as authorized by. the..-... 


latter. mentioned: sections.______-- 
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4. An irrigation district may bid. 


 .in‘lands within reclamation entries 7 
_. sold for charges. assessed bythe dis- 


trict under the authority conferred: 


s upon it by the acts of August 11, 


1916, and May 15, 1922, - without: i 


limit as to acreage and. assign. them 
to persons qualified to acquire them 
- under the act of June 23, 1910, as 
amended, but’ patents ean not be is- -) 
sued to the district bs eae to such te 


oes application » to: 


ing Privileges’; 


2 Firigation Distriets—Continued, 


5. The prohibition. in “section 3 of: = 


“August 11, 1916, and May 15,1922, 


~ but section 6 of ‘the former‘act fixes. 
the: procedure as to: them =o. 
"6, The elimination of land from:a:._ 
__-recldmation’ project after its.sale for <— . 
charges assessed by the- irrigation. Pat ie 
|. district within which it is situated -. | 
‘would not deprive the district of its 


the act’ of ‘August..9, 1912, against. 
.° holding lands within reclamation en-. | ~ 
tries. in excess of 160acres. acquired. oe 
by descent, will, or’ foreclosure for a 
ae longer. period than two years, has no. | 
‘irrigation: districts’ | 
bidding in’ lands™ ‘under the. acts. Of o> 


INDEX : - 
. See Damages, < ees oe 
Lakes. | 


xe rights, as. purchaser under the : sale, 

_ but the. district’ willbe allowed’ a. 

' Jimited time: within. which: to. assign __ . 
the land .to a qualified purchaser or | 
to show cause why it: should: not be 


eliminated as ‘not. “euscentinle of ae 
| reclamation..---~-~. Sees eauescsoes ONS! {| 
Isolated Tracts. |; goa? 
1.: Instructions: of March | 5: 1930, ot 
offerings. at. public. sale. Paragraph oy 
15,. Cireular..No: 684, -amended. 2 
(Circular No. UO ig ekewen aes eee ree 53 


2; Instructions of July -17;. 1930, a 
- Offerings . at ‘public sale: of. surface | 


of coal lands in Alabama -under act ~ 
_ (Cireular No. “ae 
148° 


of May. esi, epschege 
1225) 


J lidenient 


See Land: Honbrinent: 1: Mining a ag 


Gas Lands, 15; School: Land, At; 
Seoretary. of the Interior, 2 % 


Judicial. Sale. Leute, 
. See Ir rigation. Districts, | 4 5 6 
J urisdiction. 


See Ceca: Bs “Commissioner. of a 


the | General ‘Land - Office; 


oP gt Confirma- ® ie. 
tion; Custer State Park, 2; Forest | 


 Lheu: Selection, as Hunting and Fish- . 


"Lands; 1, 3, 10, 17, 22,82, 41, 42, 


‘Indians ‘and “Indian >... 7 


- AT: Land ‘Department, “<3 Mining < 


‘Claim, 6, 81, 41, 67; National Parks 


and. Monuments,” 3 


Oil: and: Gas M 


Lands, 2, 15,: 16; Private: Claim, is 


a bog is 


Klamath. Take a Re 


-_ Public Lands, 2+ Reindeer, 23 “School” so 

. Land, 14; Secretary of the. Interior, 
e148) ‘Supervisory Authority; Swamp: . as 

ees fies Water. Rights,’ 


See. Waters. dnd. Water. Rights, Ae | 


- Wamath Lake’ ‘Drainage District. '- | 


. Bee. ‘Waters and” Water: matte, 5. 


658. | 


- Rights; Fy 


tion,’” 


ne other. persons, 


Tease, Fg ee % 

See Accounts, 1; Coat Lands, 2-6; ee ae eae ee coe 

18-15, oe 
“91-78, 78; Of. 

2-5, 8-11,: Oe a oo 

20-26; “Potash Lands, 1, 3; _Behood. ee dae 
Land, 15; “Water Boer ee ed 





See Preference.. “Rights 
and. Water ‘Rights, 2-5. 


‘Land Department. . Pa Wet aaa 2 5 
See Agents and Aiiere 1: Conte: at 
 firmation; Custer State Park, "2, 43 ae ee 
Desert Land, 4:3 Forest Liew: ‘selec Soa age 
- tion; 43 Mining | Claim, G78 225629 on te 
255-28, 29, 31, 82; 41, 48, .67,:785.0/..00 7° 
14, 16; Oil and Gas’ Lands, ai Bs 18; ee Nites. 
oe Practice, A; Private Claim, (25 “Pub-. Pe cue ee” 
- Ke Lands, ‘2: ‘School Land, 14; Drader ice | 


Waters” ae ee 


and: “Manufacturing Sites, 4: Vested. - 


_ Waters. and Water Rights, ie 
ads Water Power, 7 fo penne se 
dX, judgment by a court’ ‘aedee ee eee 
ing that a certain tract. is public =. 
- land and commanding the Secretary Ce iy 
| of: the” Interior. “¢6 to give ‘full legal" ites 
- force and effect to plaintiff's. 
does. not deprive the Land 


_s@lee 


Department of its jurisdiction to de- | : 


termine’ the rights and claims of : 
S: not parties to. the 
e. proceedings, with respect. to the Tand:. oat 


_In- controversy__—~__- ao == Be Bao Ss ow AST. . 


2. The functions of the Land. De-. | ont 


grant are.- ‘quasi- -judicial, . 


ie “. partment in. the: matter of the char-" 
- acter of. land. subject. to the Swamp-.: . - 
Jana and). - 
. the sole duty. of the Secretary, while. 4 
_ the title.is in the United States, is 
to. pronounce a decision upon ‘the > 
i be . rights: of. the State 2a ese 
“Olaim, .25,. 31,. 69, 73, 143 Oil and. .° | 


453. 

gp he Bee While. the Land ‘Department ar 

- prior to the passing of. the legal’. 
title to. public land,. has the. power. _ oe 

to make inquiry. as to the equitable... 0 
rights of a claimant thereto and. to 92.00 => 


review or reverse any of. its. find- | ome 
ings for. cause, yet the. existence of 


power to. reconsider, 


Indians . and ‘Indian Lends, 
19, 40, “AT, 58, 62, 
and Gas Lands, 


“. that power’ does. not,-in the’ absence’) 
\ of any: application invoking the ~~ 
impose. a duty. . 
“~~ ypon.the Department, after it- has... 9. 0:. 
. finally considered and adjudged. the. ee ee 
. vights of a claimant, and that cor °° 0, 
an rectly. at the time, to reopen the © 950 oe. 
‘record upon its own volition with. 
..the view to ascertaining whether any...) - 
-- change in. the status. of. the. land - 
> subsequently occurring has: created 
a situation whereby the: claimant)... | 


| -Inight. ‘be granted. additional ee i ee ar bet 





te have | the” 


a Mineral Lands. 





Leave of rere | - = = io eh 
| ~ See HT omestead, 14-17. a 
| “License, ae x 
wae See Water Power, 4 4, 8. 
Liens. a 3 

_ See. Homestead, 23; Indian Trig 
gation, 85. 10. te oak se a 


ee Limestone. _ ee 


See ping Claim, fic. 


oe Louisiana. = 


See. Sahoo Land, 2, 


ie Lower. Klamath Lake: a ae 
- ‘See | Waters and Water Rights, ay 


25. : 


> Mandamus. S 
1. In the absence. aig 


“INDEX 


ees | 


3. 6, 7,9, 12: 


‘|. vaising . homestead. entry. on: } 
‘ previously... classified “ag-;minera] “in: 
does not - amount. to Bi 


7 ry 
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18, 19,20, 62, 71-73, 78; Mining. & a 
Wes: Potash. . a 
Lands; .Railroad. Lands,.13 Reerea- >. 


- Claim; Oil and. Gas. Lands ; 
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tion Lands, 8; Repayment,.1; Rights | 


of Way,.3, 8, 9, 10; School Land, |. 
~ els ot: “Secretary. of-the . 
.. Interior, 3; Survey; Water “Power, 8; iG 


Withdrawal, 


1. The:- ‘alloaanes “of : fae 


character. 


stool: sa 
land. Pe 


the adjudication that..the land.is now .° 


| HMatutory - 


Ss provision | to the contrary, an. action. _ 


= seeking - to. obtain “8 


| ‘mandamus. _ 
against an officer of: the. Govern- > 


ment abates on. his death or retire- 
_. nent. from office, and his successor. 
can ‘not. be brought in. by. amend. 
“ment.to the’ proceeding or on order 


oe for. the substitution: of. ‘the parties, 


even. though | the latter consents: ‘to. 


action. revived against 
eateaee Bie eased Spo San LSE ee ee 
See. Sotdiera, Sailors, i 
vines: ~ . 


oF Marriage and Divoree. ia 


and Ma- of rape 


See Indians | and. are Lands, oad 


26-88, 41, 43. 


| Married Women. - . 


See Citizenship, 2, 3. 


1 “Meander Line. 


See Pref erence. Rights. 


oa Medical Director, Veterans’ 
ministration. ee wae oh 
See. Soldiers, sailors, and ee 6. 
nines, Pe reyes ae ae aes: 


oe "Medicinal Springs.- ee. poeie 
Yi See Waters” cand. Water Rights, 


be By Te oS 
ig Migratery. Bird Law: © oe 
ca, ¥, See: Bird. Reserves. | 

| Military Service. | 

— See ‘Homestead, 3 95 
“Sailors,. and. Marines. 


Mi Mill Site. 


Sce Mining Claim, 18, BB, 56, 4. 


See Coal Lands ; 


“Ad. 


Soldiers, 


7 ap nesieads 2, ae = ae 
ae 9T; Indians and: iduin Lands, 1; re 


|. stead, 38,26, 27,. 29; 
1: Lands, 





onmineral: pi ee ——— ei pees, 


‘Mineral Reservation. er 
Indians. cand Bas 


See ‘Homestead, (23. 
Indian. Lands, 20. 


Mineral Surveyors. oS 
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‘See Agents. and. Attorneys, ty a | 


| “Mining Claim. | 


See Custer State. Park, 14: H ome: 4 


'B, 19,- 18: "Possession, 


Oil and Gas. 


“Practice, 1,23 “Rights: of Way, 8; | 


_ School: Land, 13; Secretary. of. fhe 


“Interior, 35 Water Beers: 8i With is 


ae drawal, 6. 


Generally. a 


tion ‘law; act: of. April 23,. 1982. 


(Cireular: No: U4) eee ees ee 


me Oe ‘Instructions ‘of. June, 20, 1982, shy. he 
- opening to. location and entry under -._ 
the mining laws. of public: mineral ~ 
lands” withdrawn under the reclama-' 


706. 


J 2 An interest. ina. mining. alain 2 
ds. real estate, vendible and. inherit- ea 


3. Ore when. severed from the a = 


Me, che personalty,, put. tailings. from: - 7 


. the mine that. are. dumped upon non- | 
-Tmaineral land ‘and: abandoned become, a 


= upon abandonment, a part of tue 


realty so as ‘to mineralize the. jJand™ + 


| .Upon which ‘they are placed and =. 

af _tInake it subject. ‘to. mining location 

by the first. pCOMIGE aoe 5 ee | 
‘4, A ‘perfected. ‘mining | jocation re 


116. 


oy eal: estate and. the game formalities oe 


for. ‘conveyancing are necessary to 


3 ' transmit -title as in cases of, other ee 
real: property 222 ooo pei as ~ 
5.. State requirements. as. to. Joca- cine 


tion of a mining claim and. deserip- 3 


tion of each. corner. with the mark-. rig es 


ings - thereon are not repugnant. ton 


Federal laws, 


| _ therewith renders. the.claim’ invalid: te 
6. The Land Department has juris- | 4 ate 
oe diction . to. inguire into .and: deter-. ca a 
. mine in the public interest, any.mat- 
ter "affecting | a mining: ‘location with- . 


and. ‘noncompliance® Lie 
196 


6 











.- determinative: of. 
. whether 
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IN DEX. 


iron Page 


| out-awaiting tie filing’ of an’ applica- | 


S tion. for: patent,. and if the: charge’ of...” 
invalidity is established to. declare — 
the claim’ null‘and wold.2 2222: 


214 
%; An allegation: that.the object. of 


an amended: certificate’ of a mining. 


location was merely. to- correct: de-. oe 


- fects‘in' the: original certificate is ‘not 


‘ isted at the: time it was made2_-__- 


‘its character, but’ 3 
the certificate © isa mere 
“ amendment. or. one: taking’ in. new or . 
- - abandoned ground: is: a. ‘question de- 

: pending upon. the facts as they ex- 9 |. 
812.) 


2 8. Where adverse: proceedings have: ic 
meen brought: against: a homestead rc 


- 7 entry: eaarging. that the land is’ cov 
~ ered by valid.and existing. mining ae 


claims,” the. mineral’ claimant: whose. : 
- entry: for ‘such ‘elaims. has’. errone- - 
- ously: been. allowed over: ‘the: existing ie 


- homestead entry should be ‘permitted a 

2 to intervene in the pr oceedings and, | 
'. ghould the charges be. proved andthe. | 

- homestead entry canceled, the invali- = | 
dating: cause of the mineral entry. is | 
. thereby: removed. and it’ will be per- - 
- mitted’ to standi22 2 
9.. Where. the. right. of. possession: 


379°] 


_. to a mining claim: is. founded’upon* ~ 
an alleged compliance with. the law. 
relating to-a valid location’ all the © 

“necessary steps, aside from the ‘mak-" 

ing and. ‘Fecording | of’ the. location“ 

certificate, must; when contested, be ~ 


_ established. by: proof outside of r such . es oe value of. the land will not. be injured _ Gee 


7 certificate. _-. AES eee ee ae ee a 


10. A valid mining claim’ to which ay, 


= the owner has a vested right: of. ex 2 of 
-clusive possession under the mining |" 
-law-is not ‘subject to. entry. under. the 9: 
stock-raising. homestead. act_i.- a 


as ta Be Lands: ‘containing: limestone or. a 


ae oiick: minerals, which under the con-.. 


“ditions shown in. the. particular. case 


“cam. not. probably ‘be. successfully — 
> mined. and. marketed, . ‘are not valu-... «| 
able because of their. mineral content, | 
oo. nor. subject ‘to. location | under the 
Saas mining. We poe Seger tptte ee Yee ae : 
-» 12.'The. rule enunciated ‘in. eae a 
graph. 80\0f the mining. regulations. ele 
©' fixing a.limitation on the Jength ofa... ...|- 
_ os ‘plaeer claim will . ‘not: be. “applied. 7 
“. svhere the mineral ‘deposits. are con-.. — | 
aoe - fined. within a natrow strip of land 
-: in the bed: and: on the. banks. of cece 


small, stream. in a canyon. flanked. by 


ee abrupt: walls or. ‘Tocky. slopes: on: each 
ca side, containing no mineral, agricul- * 
tural; or timber. wales 2 
18. Failure. on the part of. the — 
holder of. a. valid mining location. to: 


| “eontest a. State. indemnity. selection 





j- 
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- mining, whether | 


382 |: 


ne actual © 
ee shown ; 
ee terioration - 


‘ tailings 


431. |. 








__Generally—Contintied, © 


a Page ects 


affecting. ‘his. location; of which : “tio! ‘dene SS ems 
tice by publication | Was given pursu-. 9 
ant to:law, is not: attended. with the. 
game fatality to his possessory. right. 
as would his failure to adverse a hos- ~ 


: - tile mineral: application? 2.202002 436... ants gh a 


14. ‘No. distinction | is« to. be made i 


152 The fact that ‘a mining. claim =. 
we ig’ located at the bottom ofa rugged 
-*, and precipitous” anyon, 
from the nearest railroad point, and Ee Dine, Ota 
. “that. the last 18*miles is over a. poor, 2) ee 

Ps that. all: sup.) 
plies and mining ‘toils. must’be coms = °°. * 
- veyed: from. the: canyon rim by. pack’ 0) 

_- animals, and that. the mining work 
.. ean. not be’ duplicated for less than... 
. $25 per: linear foot, must be consid: 

~ ered very material’. factors _ for,” ae ike 
reasonably prudent person in. -deter- ie 
the minerals. will -. 
~ justify the expenditure: and time in’) .- 


and dangerous ‘trail; 


“between. valid: mining locations.in.. ~ 
-national’patks and those on the un-.° 
_-reserved public ‘domain | with: respect Pos. Set 
. to the: acts required’ by- the owners,° 
i ee thereof to: preserve their. rights... _— 


the “hope. of develop! ng al | paying. | 


16: i. valid. mining. daim, can: Hot 


“be: located on lands’ previously. re-. 


- served’ for power sites under the 
Federal Water Power Act of June 10, 
_° 1920, until a determination ‘by the ~._ 
-” Federal Power Commission that the °° - 


nor destroyed ‘for the» purposes *. of... | 


~~ power. development by: such Jocation_ 


‘Abandonment.’ eg ; eeees 
~ See 3,-7, ‘supra; 40, 64, 66, 6, io 


eee Withdrawal, 6. 
a oe establish _ 


-Telinguishment: 


as to. ‘abandonment___.—- es a ay es ae 


“abeidonmaiie! i: ae ae 
oe ‘hoth® tie: intention to abandon . and" SGater, = at 
‘must. bee 
mere ‘failure to eheck.de-. 
in value » ‘that follows’) =... 
|, from . lapse. of. time of ‘unproductive <0 e 
|. property is not. -of.- itself: conclusive: ae ea ee 
UG ed 
18. A charge of, abandonment of: o Pieat 
impounded . ‘on ‘public. ‘and He. ee 
om the. ground - that - breakages — eS eg ee a 
|. cribbing due to age and decay: of ras Pe ae 
|} .logs that retained. them’ were: not. res 
‘paired,’ that a. large. amount of ‘the. a ghee 
| tailings” had escaped, and that there” © i ~ | 
was an’ absence of:any specific: acts. | 


3492. ae 





towards their conservation for along,” ee 
-period.. of ‘time and discontinuance Ed ae eae oe Gish 
long” ago. of active. mining operations, ee a 





. by, the. company. that» placed, them: =" 37.0 < 
4-00 the land,. is. ‘refuted ‘by. the facts: ee ee eee 
. athets about ‘75 Der: cent of the oe ore ee 
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Lands, 18. 


a tion 2325, 


~ Mining Claim—-Continned. oe 


eA Abandonment—C ont inued.. 


-. bing is still intact, that. the tailings 


render. cribbing’ ‘protection no longer 


©, necessary,: that. they had been pur-.- 


“had settled to. such an extent’ as to 


chascd -as- personal | property. ee a : 
: sherift’s - sale and taxes paid there- . 
upon, that rights in- the land had - 


- Deen invoked by the. pur chaser. under © . 

that he ‘ex- — | 

pected. to treat them at some future: OP 
116. 


the ‘millsite law, . and. 


19, ‘Abandonment is. the giving up ne 
or. relinquishment . of property to 


7 ~ which a person is entitled, with no all 
7 purp: se. -of again claiming “it and. 


- without, any: concern. as to who may 


~ subsequently *. ‘take | possession, . end: 


regulations ° or. 


= does not depend upon any rules Or . us 
2 customs of mining, 
+ put is largely,. if not entirely, a: mat- | 


ter: of the locator’ S. intention, to. be 


determined from his | acts . 


statements “together. | 


. 20.. Assuming — that. a. 


and 
. with. the cir-. 
cumstances. of the particular. case__ 
= hae mining 
| ‘daimant ‘was. dissuaded from. filing 


_ his, mineral application. and was in-. 
“duced. to abandon work. on his loca-. 


a .. tions through. the ‘advice of ‘an offi- 


cer of a local. land office that his lo- _ 
cations were invalid because of ap-- 


~ parent. conflict- with a prior 


‘ecoal. 


- withdrawal, which advice was due | 


to claimant's misdescription of. ‘the | 


land. claimed, he can not plead that 
the Government is. by. such advice 


; estopped — from later: ‘bringing. pro- 


.. ceedings. charging abandonment... 251. inf 


21. There is: doubt whether a de- | 
| partmental. decision. holding “a” “mins 
_ ing claim in: a -national park has. 
been abandoned has the same con: ~ 


- elusive legal effecton the claimant’s ae 
ae rights: as an adjudication would: have ae 


 that-it is void on. the. ground. that. right. Se cae A ee = 
. the land was ‘nonmineral. in char-» fe) 28, ‘During © the. ‘pendency of ad- i? 
acter.or that there was. a lack of. | verse. proceedings — pursuant to gec- 
i: discovery -=——---—---—- ee ee 491 | tion 2326,. Revised ‘Statutes, affect- as - 
= 2° Ag Ste EO | Mating ~  ") ing: any. “part of a mining applica- 
ae Adverse Proceedings. % ae ae oo 4° tion, all proceedings upon the appli- ~ 
se See 18, . supra ; 36, ‘42-44, 46, Sie lhe cation before the Land Department, ici ate 
58, 60, 69, 76, fires Oil and Gas ae except the publication of notice and 2 


99. ‘The trial of. suite. ‘wider pee 


‘Revised Statutes, as 


; amended by the act. of : March: Bats 


1881; 


is. to-aid the Government in _ 


= determining:. - whether: either-: party, :. . 


and; 


“Af. so,. “which, has: the exclusive. 
_“yight: to ‘possession. arising from a 
- valid subsisting location, and patent . 
ie proceedings in the Land Department - 
~.. are. suspended. to await: determina-— 
7s tion, OF that question. ——-—---2~ 1. 


ope amended. ‘by. 





ne Adverse | Proceedings—Continued,. 


23. In adverse | proceedings . under - 


gection . 2325, Revised. Statutes, . 


the act of. March > = 
1881, each party is nominally plain- 
tiff: and. must. show his title, and — 
the applicant for patent can. not go. 


forward with his proceedings in the _ 


“oA. Where - in-a suit of. adverse 


a Land: Department simply. because. the - _ 
| adverse claimant. had failed: to: make ‘ 
: out his case, if he. also. had failed_— 


115 


proceedings against .a mining . claim. a 
a demurrer is sustained and the ac- 
tion. is dismissed. on. the merits; all. . 
facts well. pleaded are. admitted,. and, — 


if the facts- relevant to the. issue.as ~- 


25. A judgment in: adverse - ‘pro- 


as ceedings against a mining. claini sim-_ 

4 ply determines . the right of posses- fet 
' gion and does not preclude the Land | 
Department - from ‘ascertaining . the — - 
2 character of the land and determin- — 
- ing. whether the. law has been com- - 
. plied with in. good CELL, eae Oana chome 
26. A coowner-who is not made @ = 
_ party. to an application for a patent a 


27. 


. to the validity of the claim were. 

~ not. ‘determined,. the’ Government . is. 
- not. estopped from fully inquiring — 
into. and determining spheM tes, 


115: 


116 ‘ 


"adverse ‘or. ‘protest | the Se pauCation a 
- and the fact that-he does not. object 
‘is: not ‘sufficient - warrant for ignor- 
ing. the existence of: his outstanding a 
-_ title - Sa i oh 
= Prior to. the. ‘final disposition 
. of all adverse claims an adverse — 


claimant will not be permitted to. — 
exclude’ ‘from ‘his: application the 


ground. in | ‘conflict. and retain the ~ 
= “portion of. his: mining ‘claim not’ in — 


controversy and still hold. the. con-. | 


| ‘troverted: area. under: his. Dossessory ~ 7 


"filing of the affidavit thereof, ‘must: x 
be stayed until final disposition” of. 
ee the adverse ‘Proceedings——-.-_-. ees 


29. Elimination - 


in an amended. - 


‘mining . application by. ‘an. adverse | 


tute a. waiver. of the. adverse. claim 


_ nor restore ‘the: right of the ‘Land 
‘Department to: proceed_—_~~- SOS tt ties nee 


e ‘claimant. ‘of, the portion. of. his claim 
in: ‘conflict does not in: effect consti: 


556 


30. .A- ‘declaration: filed by a. ‘min- oe 


a oa eral. applicant, made by. one having a 7 
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_ merely an option.to purchase. an ad-. 
setting forth that no 


» verse claim, 


INDEX 


HT 


conflict exists does not. constitute.a 
waiver of the adverse claim and does 


«not bind © the. adverse’ claimant 
 B1.: “After 


—— 


the. institution of ad-:. 


: verse proceedings: the jurisdiction of 


| the: Land ‘Department over a mining 


~~. elaim © subject: to. the controversy is. 7 
restored only. upon a final judgment, : 


; or. a waiver by. the adverse claimant. : 
|. of the: ground. in’. conflict, ora. proper. 
> certificate. showing that the adverse 


suit has been dismissed: or was not. . |. 
Oy ¢ De oe 
32. The departmental ‘puling holds. ot 
ing. ‘that where more than one action” — 
-.., has’ ‘been.commenced, based upon. ~ 
separate’ adverse mining. claims, ‘the 


* timely _ ‘instituted_--_-_-___- sree 


Land Department: Will await a judg-'° 

ment © ‘determining ‘the rights: of all 
‘the= parties; does not. apply ‘to ad- >) 
verse. claims not filed in compliance . 


with’ ‘the’ statute. 


ee ee ere ee ee ee ee 


. - 38, An- adverse: claim’ filed with: 
out a plat. showing. conflict: with the. ey; 
but with. a 


application. adversed, : 


2) ce ae 806) 2 tee ea area = 1 


promise, to: file’ the plat. when. cli- 
matic, conditions. permit of’a survey,’... 


is subject to: dismissal as. vitally de-- — | 
if..the adverse. claim- ©: 


fective, and. 


ant: fails. to.cure’ the defect. after _ 
considerable lapse of time. after due 
_ notice: to” do. so, his’ adverse claim 7 
should. be. dismissed, notwithstand-. * 


ing the pendency | of ‘the. adverse 


ae ee ewe ws | ee 


Amendment. 


-. 712 


See 1, 27, 29; supra; 67, 6, infra, 


_ | | Assessment Work. 
18. 


suspension — of. annual: 


See 20, “Supra; ont and Gas | Lands, = 


* 34. “Tnistractions: of June 16; “1982, ° - 
-assessment.- 4 


_ “work on. mining claims under Public. - 


Resolution: ‘No. 23. of June. 6. 1982. : 
(Circular “No. : 1278). ae Se htaales a 
35. An. oil- ‘shale’. Claimant - nates 


703 


section. 2324, Revised. Statutes, main-. ~ 
_. tains his claim © after. temporary de-. 
fault. in. the: performance. ‘of annual - 


oe " assessment. work. within» the mean- > Ny 
ing, of the. excepting. clause: of: sec.) 


4 tion 37 of the: Leasing: Act. by. are. 
sumption. of work,: unless. some form: . 


of challenge on: behalf. of the. United. 


>. States’ to/ the: -validyexistence’. of. the. . 


claim has. Antervened-—-=—_..----_~ 


36.. In. “so far as. challenging. a. de-. 


42 


7 fault in assessment work required on = 
a “mining - claim. is. “concerned, the , 


: Government, stands: in . the. same: po- 


Mining Claim—Continued.. 


consistent “with. the. letter and. spirit... 





Assessment ‘Work—Continued,’ 


‘sition. as an adverse claimant inhder- ene 
section 2325, Revised: Statutes__.-- 181 aa 
-. 87 The United States; in order to. a 
~- make a lawful ‘challenge: ‘to. the vas . 
~ lidity of an oil shale ‘claim’ for fail-» 
- ure: to perform the annual labor re--.. 
-. quired © 
-must: do-so at. a. time: when there is: . 
“an: actual. ‘default and no resump- ~~ 
a tion of work, and prior to the time’. 
the patent: proceedings, including the 
~ publication of. notice, - 
. ‘completed . : 


in any patent: ‘proceedings, — 


RAVE. been ° 


3 38. Section | 37 of the leasing act’ 
-. of February 25, 1920,. 


‘ effected “a. 
change -in the ‘mining: law. ‘with re-" 


~  Spect: to.. the performance. of / annual ” ae 
assessment work upon mining ‘claims, - = & cae 
and thereafter a default not ‘cuted » 
- -by: a “resumption - of “work became” 
J-). ground for. challenge: by” the ‘United’: 
~- States: to: the. valid existence. of the 


claim. Wilbur ve 


*Krushnic. (280 


— 39° “Where the claimant’ of: an oil: 


Mates ‘placer in answer to. adverse. 
ine charges against his | ‘claim fails. to. 
j.. deny the charge | of” failure to do 
aa assessment work and that work was : 
not: thereafter resumed, and: elects 

_ to stand solely on his, answer deny- 
* ing’. other charges” on. the. ground . 
_ that the charge relating to mere 
en performance. of assessment work is — 
ee unauthorized. by ‘law, the charge will. 
be ‘taken’ as i 
ie claim held” Void .2—4 2-7. 19 


established. and the. 


. 40. ‘Failure. ‘to; do assessment . 
work, unlike abandonment, does not:. 


nae ‘cause. the land to. revert to.the Pub>,. be 
lie: domain, 
~ guch. failure does not. ‘suffice to es- 
> tablish - the: right of. the ‘State: of | 


and proof | merely: . of. 


South: Dakota ' to” purchase, lands: in. 
the’ Custer State - Park: under’ the. 


_ act, of March 3,-1925_--- 2 ‘i968 oe 


AT, Rule 55. of -the General. Min- 


ae ing Regulations of. the, Land. Depart- 


ment disclaiming its: jurisdiction to. 


. determine » questions - as .to the per- 
formance ‘of. ‘assessment. work...upon 
‘mining. claims has no. force with. Mae, 
a, ‘respect. to. minerals mentioned. in. . a? oe 
of a leasing - es ere ro = a 


42. “Dual. forms. of: challenge . as» 


: ~to. the ‘validity | of ‘a mining | -elaim : 
; asserted. under . the. mining . law by. . 


institution. of proceedings | and’ DY... 


posting. of notice of actual reposses- | eet any 


sion. of. the ground. are ‘proper and ° 


of the Teasing:. ponsieahiaiienn (7 





2 oes a 
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| | Mining: Claim—Continued.: 


ae _ claims for. lands: containing © . 
+. erals other than. those subject to. . 

the operation of the leasing act, =| 
ae. “Validity for :de--. — : 
=. faults “in the. performance of annual: 
| is not. authorized. - 
by Jaw: and can not, therefore, take 
the place. of personal service or be. i 


without: ‘unreasonable 
- “yntil. the - full 


Assessment Work—-Continued, 


_. 43...The: Government. is: not: ie, 
_. -eerned with defaults: inthe perform- ~~. ; 
ance of. assessment, work * on :min- — 


ing claims for. minerals, other than 


; "these subject ‘to the operation of the 
7 leasing act, irrespective. of how long’ | 
a _ continued. ‘or whether | occulring | ‘be-. | 
~~. -fore | or, after a withdrawal. of. the... 


~~ Jand, ‘and such defaults can. not’be- 


' - made the subject. of adverse proceed-. . 


dings. or a basis. for an adjudication. 


~ by the Land Department to declare 


- a forfeiture’ ee ee ae aa ae 
mining. 
-min-° - 


| 44, Posting notices, on. 


“challenging their » 


assessment . work, 


228°). 
on lee unappro opriated: public land in Alas- 
ka, the laws of which Territory rec- 
ognize. the right. to condemn land. : 
| .-for. mining. purposes, and the tunnel... — 
| is made .for. the purpose . and is a... 
- means of. developing a mining, claim, 


accepted as’ a. substitute for statu- - | 
tory. notice by publication, and. ‘such.. a 
form of. notice: will: not. operate as... 


a bar to. the ‘resumption of: work ~ 


a upon those. claimg___---2----+---. :228 I 


45. The Government. can. not chal-. - 


lenge the valid existence of mining — 
é national. 2 
.- parks by réason of: defaults in the ~ 

performance. of. annual. assessment eae kos 
| -- ~ 491 
46. Rule: 13. of ‘Practice Tequires ae aid 
specifically. aes 


claims. . situated within 


that. an’ answer: ‘ust . 


meet and respond. to the allegations : 


vot: the charge, and a denial in an. ~~ 

_ answer to a charge based on mere. | 
information | and: belief that the re — 

> quired work. on a’ mining. claim was: 3 
~ not fully performed is not sufficient.” s- 
~ to. fulfill the _requirement—. cs Ra ee a 


at To constitute. a ‘resumption of ; 


co ae 


assessment work on. a mining claim 


_ forfeiture, 
| sume work in good faith and prose- 
- eute the 
“interruption 


. performed, ‘that ‘is, 


same continuously. and 9 


amount - ‘Of: labor’ is 
“one. ‘year’s “de | 

_  linquency is madé up, and suspen- 
sion of ‘work. ‘for. any. “appreciable oe 
period’ before: the full: amount re- | 


/ quired has been performed will sub- ~~ 


-ject:: the :claim: to. relocation. 


. 654, ‘Lindley-. on : ‘Mines.—---2----- 
a ‘open ‘and ‘notorious |. 
a possession ofa mining claim con- >. .| 
_ tinued” ‘from: year to” year without. 
performance of the full. amount of. 

work each: year’ “required ‘under thes... 
~ .mining -aet will not: prevent ° ‘a for- ° 


4 8. Actual, 


4 feiture of the claim. _ Honeker v. 


Beer” te ae 
BT 4° 
ae ea operation ‘of . the. -withdrawali:__~- 


| + tion..on-a- mining claim, . 
|. them: diselosed-in' underground work-: 

ings, :whether made ‘before’ or after” 

a reservation for.a: national. park bee 
. came effective, . and occurring in thin:**: 

_. films’. and - “seams, | 
_ assay ‘negligible’: ‘values’. in’ gold, sie" 

“and:copper, are. insufficient in’ - 


ver, 
: themselves: to establish ‘a discovery. © 


"Assessment Work—Continued, oe, @ 3 
Martin’ (27 “Pac. 297), and. a. 
mick Ye. 


Batdwin (37 Pac. 903)---~ 


Page 


572 


49. ‘The. form of challenge. on be 


| ; half . “ot the ‘United States. to the. 


valid | existence of an oil. shale min-  —_* 


ing ‘claim. which. to. be. -valid must a ) 


precede a resumption. “of assessment ~_ 


| work. is.a challenge of default . in. oe 
| the ‘performance of such work; “not: 


other challenges that have no ‘yela- git. 


oe tion « or: connection: with the perform- Gras 


50. Where. a. tunnel is run upon. 


the. value of the tunnel. may be a 


eredited: as: acceptable expenditure: it Oa 


support . of a..patent. application for, : 


51. ‘After the commencement | and 


| : : such. - claim as. though - ‘the : tunnel. ce 
_. were located. -within. the elaim:_ 2 
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during” the pendency of. adverse pro- a 
ceedings against a mining claim: the .. 


ann ual» 


Boundaries. 


‘See 5, 12, supra: 61, infra. eet x F 
~ Contiguity. ” - von 


See. 68, 69, infra. 


| Discovery. : 


See 21, 2 12, infra: 


a | applicant for. deca is: not obligated | 


-- 668 


52, The date “of | discovery. given 


a ieee in the: certificate-__.---=- See: Rete : 


«BS. Feeble showings of mineraliza- 


and : 


that: will save. the” ‘claim from: -the 


‘some: of 


in the. recorded. certificate. of loca- *)- 
tion is. not. evidence of the. fact: of :: 

discovery. of - mineral ‘in a mining .~ 
~- claim, and if. controverted must..be 


after default sufficient to. prevent a. ~ - |. “proved independently. of - ‘the recital Si 


‘the claimant must re- 


showing “on ous 


A920 


54. Testimony — as to ‘discovery . of” _ 


mineral based. upon an examination 


of :a-mining claim. subsequent to al" - 


~lowance 6f-‘a_ conflicting. stock-rais- = 
ing: homestead: entry” ‘is. incompetent. a 
. “OE: itself to Brove: a: discovery: that. 





- Minin, & Claim—Continned,. 





ay _Diseovery—Continued.. 


oe would establish» a prior. . valid. loca. i. ss 
tion, nor: 
the recorded. location: notices . prima... 
facie: evidence: of ‘the, fact. of. diss. ae 

covery = 


are .. ‘the: declarations. 


mute ee ee ee eee ee : 


: Group Claims. . gate es ao 7 | 


See 68, 68, es 


Limestone. a : 


' See. 1I, supra. 


oe, ae Location; | beet ee 


supra; 59,. infra; Custer, State: Parks, . 
es ‘Withdrawal, be: i Poe ih 


; : proofs . 
~- which. - 


“Location Certificate.” oe a es 
os ~ See: ies 9, 52, supra. ae . é ie Maes 
| ae Claims. - ae : 


ara See: 72, infra, : 
a: “Mil Site." Dig Son one sant ee i 
8 BB. Whe : right ‘ecadted by’ ae ion = 
- 2337, ‘Revised Statutes, to a. mining ~ 

claimant to ‘locate a mill: site on 

o nonmineral . land. is) ‘incident: ‘to the =. 

_ right.to make’ mineral entry, and: 

such: location; ‘SO: far.as: applicable: 1 

am ‘metallifer ous: a 

_:. come - within. the: ‘prohibition’. ofia:: | 

ae temporary withdrawal for: power-site — 

| purposes’ ‘under the act, of. June: 25,0... 
ely. 1910,.-as: amended. by the 3 act. of Awe 

Se gust. 24; O12. SURE Re yee a 
oP) 56. Where. a cpa of. a mill. stig: 
| mca is contiguous. to. the end line. ofa. 

, lode claim the: formal ‘and -usual 

character’. | 

accompany the: mill-site . ape” 

~~ plication: will. not: suffice to. permit’. . 

 centry.and. patent of that: part. of. the: - 

“'" ‘gill site-contiguous to such end line, |. 
_ but it. must. be: shown that the lode. |’. 
‘lor vein does ‘not. extend. into: any. . 
- part. of. the: ‘ground , ‘covered: by the. 

omni. site__—_.- sage eniee aint iwi eae 


“Notice. 2 Bg Se oo 
>.> See -13,. “28, 88, 37, 44, 54, cowpea 
—-65,. ‘70, infra... F sos ee ele 
(os BT. Under the anthority. Dead Se ate 
Sin. him. by. ‘section. 2334, Revised... - 
"Statutes, , the. Commissioner of. the Hes 
General | Land Office. may. ‘designate — 
any. newspaper. published. ina land... 
. district where. mines. are ‘situated ~ a 
ae oe for. the: :publication’ of: mining: notices a 
and “fix the maximum: rates to.be | 
i - charged: for. “such. publication, 
-. that officer. may compel -a, publisher. ; 
: charging. in excess: of those ‘rates to. 
_ Yefund. the excess under penalty of... 
poe being barred: from future. “designa-. 
a tion for failure, to. do BOLL t 


See’ ‘t,. aa 9, “44, 13-16, Ay 52, 


' minerals;.. dogs: . 


of. -nonmineral . 


in. ; 


moti. * 


fies aes 


UINDEX 


Page. 














_ represent. _ 


_ y supra: . 


“Mining Claim—Continved. 
ae. Notice—Continued. 


~~ utes, 


- ~ individually,.. 
‘ them,.. s 
|. notice. of, ‘proceedings .against..oil.; 
|. Shale locations in..that.:State.. upon: » oe 
only: one trustee. of a. defunct’ eoree ! lal ae 
~. poration: is: not sufficient to: bind: thei oe eons 
other. trustees or EROS, ‘whom. they. eee ees 
as) ee 








° 58. In proceedings. spaciet: a. ann 


of notice.’ Dye publication: 


is. 
miner al: claimants: 


59s: A notice of. Qe ‘mining. lgtation he a) 
.. not: filed. for. record: until : after an. 
is adverse right. had. intervened - is: of oe 
_ no validity. under: the. Jaws of the»... . 
State: ‘of. Avisonb 255) Stag ae 


60. 


and | conesduen ys ‘service of 


S Notice—Republication. | — . ae a es eee ee 


- See TO, infra. 


_ ing. claim-based on a charge. of*the.. . 
 nonmin eral. ‘character. 
--. service: 
— under » ‘section, -2835,. Revised: Stat-:.” 
authorized - against ‘those... 
who: can: not E bess 


of °.the: jJand;' ic eee ee eee 


Under the laws. of:. Colorado, poe ee ay 
ee swhere a. corporation’ is, dissolved, fanyin NPs 
hin action. affecting its: ‘property. must: 2 oe 
be: brought | pena all. the: trustees’ >. a 
the | -survivors, 6030 ose 





 6L.. “Where » in. ‘the. nates ee io poe 


oe the. boundaries. of: placer claims to... 


conform. to. legal. subdivisions. OE the 4 oe 


: Government: survey, the claims as’. - oe - 
$0 adjusted collectively include land. 


not described in the. posted. and pubs 


See. 66, infra. 


Oil. Shale. ° . 
See 85; 


= aa Patent Proceedings. = ie eee eer 
“5 Wee! '6;:°22,: 23, 26, 8. 81, ee 

oe supra; “TBi infra: a wae 
oe TA Gg. ‘The Land Department will not |e pe 
a insist. ‘upon..a perfect . record title as: 

ee: “prerequisite to a-patent:to amin-- © 
. ing claim if, under the circumstances) = 
|. disclosed. by .the record, . At is ‘prob-.. | eae a. 

.. ably: not susceptible of. documentary _ | 
“proof, ‘and where, from. the. evidence, 

-. there is no probability that the pat-.. _ 
|. ent. will be: attacked by a- ‘stranger, es 
or, if attacked, the patentee has at’ 
» hand’ the. ‘means: of ‘showing that — 
Y the attack: can not. be sustained=_—- 


ae lished. notice of application ; for. pat-":*: . os ye er 
~-ent,. republication. must be: made... 


Soe and: Gas. 


‘Biide, ats 48i4a, 60 
Ae - Indians and. . Indian Lands P ee eee ae 
7 20; ‘Possession, 23 Withdrawat, 1 














63. Where the evidence is sufficient: | 


|. to hold that the right, title to, and © 0 0 
Bet estate i in a. mining claim passed by ‘the: LSA hy 
cy law of. descent and distribution ‘of the ee See, 
a State . in which . the. ‘property ig. 1 Z 





i certain. mining. 


a a result. 


| Mining Claim—Continued:: 
Patent Proceedings Continued, 
cated _ to the: applicant 


INDEX. - 


Page: | 


in: shORe es 


| - name ° the patent: proceedings. were’... 


* {nitiated and - prosecuted, and there’ 


has: been a considerable” lapse of 


co time’ since the death ‘of. the deced-" 
: ent, final :certificate and patent will - 


_ issue in the name of the applicant, a 
-.and not to the heirs generally, not--— 


withstanding ° that . ‘a cloud. on. “the 
7 title may arise: ‘from failure to. ee 
. minister. the: estate-—-_—-_- Hac ee : 


64. The fact that. a claimant ex- 
eluded a portion of: his mining elaim ie 


from » his . application for ‘patent is 


not. conclusive. of - an. abandonment 


eluded. portion to another. claimant 
.or to the: United States_.i.-_- 1. 


= of his: Possessory - right to the ex- ee 


65. 4 published notice by an ap-- | 


plicant for patent:of a mining» -elaim - 


which. excluded - a claim’ by name,-in’ _ : 
legal contemplation, ‘excluded the en-’. | 


tire claim as surveyed, not merely 


the patented portion thereof, and - 


‘ such. ‘notice is not: sufficient to ap-. 
- prise the owner of the patented. - 
claim that the. exclusion was. re-— 


a stricted to the patented area... 2 


336 | 


66. A’ patent - to’ a- placer claim = 


traversed by a right of way pre- 


“viously. granted “under the act: Of 


March: 8, 1875, . carries: with. it lo 
a possibility: of a future estate in the 


land within. the: right. of way in the — 


-event of its. abandonment, but the | . 


land thereupon. reverts to ‘the United © ee, 


840 


67. ‘The Land Department ‘is ie aa 


~~ out. jurisdiction to 


consider * an. 


_ amended application for-patent to.a .:. 


2 ‘mining claim until the applicant has _ 
‘furnished proof.as to the fina], dis- | 


position of all adverse: claims__._-_ 556 


68. The element of contiguity of 


‘claims — ‘is~ “not © des. 


stroyed -by the fact that an absolute 


 a~number .. of claims 


. 7 fee title exists in- the claimant -as... 
. to some of them, and an-owner of _ 
who | has. re-... 


a ceived “patent for. certain contiguous - 
claims of a: group. may apply for. a... 
patent. for the. remainder. in one, ap-. 


plication . under. section 2325, Re. 
: vised. Statutes_-_______ ako eee 
suit. 


69. Where. . vin. an. adverse ; 


614 | 


= brought, under» ‘the mining law. it) iss.” 
“the. judgment of -the.. court -- that 7 


ol neither the adverse: claimant nor the... © 
aa applicant | for. patent is. entitled to... 


“the possession of the area. in contro-.- 
 versy, such. judgment is. conclusive , roe 


and the patent proceedings, are . ate orf 
if. as a Ga ae 
of such Judgment - outlying . 


' an end’ as ‘to such area, and, 


“Minin ig  Clain—Obutinued: 


26 | 


nin ‘its: judgment- Se ee eee ee ees 


U4. A. controversy hetween ¢ a prior’ 7 
mill site claimant and a placer Cae. 


Land ‘Department.. oe 
a oNe, Dailey. ge iL. De. Oe eae 





Patent Proceedings—Continued. 


- Page Dj : 


segments of different locations cae - he 


tracts | he will retain 


es braced: in the application do snot: * 
| form one contiguous body of land, 
| the applicant will be required to. — 
elect which» of such ineontiguous eS 

in. his ap-.:. 
. plication, but. outlying. segments of 
one or more claims which form one ~ 
body of land may be embraced in- 


one. application__- A aie ec ee te ee i 


70. Republication. and. D os a i n 1g 


'. anew for outlying segments of. mins, ". : 
ing claims, not: lost in an adverse oo ” 
—» suit; which: the. applicant ‘for. ‘patent ae ae 
may elect to retain - in his’ applica- ety, 


tion, will not be required where. de- 
fects in the application are. curable ~ eee 


Placer Claim. 


See 12s supra. pee 
71. No rights 


| can be: acquired’ — 
‘ under the placer’ mining laws to pub- 


by. supplemental showings ‘and no. ad- -. 
' verse rights by a. stranger Can | be... 
acquired to those tracts vby Teloca- Nose @ Us 
669 


lie land, nonmineral ‘in its natural ~~ 


state, that was covered. by valuable 


tailings placed there by. another. ~ 


| : where ‘the owner: of ‘the tailings had” a 
'.. kept: and preserved them from waste — 


and ‘destruction pending. such - time ae 
as. they might be. profitably. worked *’. 


. and sold. Ritter v. heen Sau Bed. i 2 
LES EG e5.<3, 


eGo: A lode discovery will’ riot: sus- 2°.” 


Possession. ee 


tain a “placer 1 ee location--__-.'410 “se 


See 9, 10, 18; 22, 25, ae. 42, 48, ee 


64, supra. 


: Protest. Lz 


See 26, supra. 


73. An. ansuccessful caveies min- 


Land ‘Department to 


é ing claimant may. still “by. way of: 
protest . call’ the-.attention of the. - 
irregular ities. 
| in the: patent ‘application which. — 
were. not: determined by. the court: 
aes ie E « 


claimant is not subject to’an’ ad- — 


verse ‘claim, but of protest,. 


: and |” 
any finding of a court in “adverse.” | 
| proceedings “between such elaimants) 9. 


i as to the: mineral or nonmineral. . 


character: of: the land or any. fact — _ 


relevant to that . issue is merely ad- © 


visory. and not binding. upon the: 


Helena, ete. Co. 
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| Mining, Claim—Continued,, ae pe 


., Publication- of Notice, 
See Notice. a . 


 Recordation: ot: Location. rd 
. See. 9, so 59, Supra: 


Relocation. Z, ig Seg eee. 
“See 47,. supra; “Guster State Park, ce . 
. 1; ‘Withdrawal, 6 : 
ao. (5 A. States awe requiring one? 
"making a ‘relocation. of a mining: — 
claim to. declare. ‘that. the new loca- — 
-. tion’ is loeated® as. abandoned ‘prop- _ 
. > erty is mandatory. and the’ reloca-— a 
. tion. will be void for: failure: so. to 


: , ia en yeeecs eke cae 196 2 wes 


, | Resumption of. Assessment: Work, 
‘See’ 35, 38, 44, AT, 49, ‘supra, 


Survey. . 


See. 12, 38, 61, supra: ae ae 
76.. The Land. Department: may 
permit. a. survey. to be. made: of an. - 
. amended mining claim in. advance ‘of. 
the final: disposition. “Of ‘adverse — 
- -claims— where» ‘the ‘claimant: applies: ~ 
therefor ‘and: accepts the ‘risk that - 
_ the outcome of the: pending. contro-. 
— Versies. “Inay . nullify | ‘such - amended. . 


survey Go as 556 


Tailings. | ae 


See 3, 18,” Ta, supra 
: ne . ae ee pages ales ors; and Marines. ee 


Tunnels. vane i Fs ane a as 
See 50, supra, poems ad 

Minors. er ae, 

165, AT, 40; 463, 


) Montana. es = 
; See. School Lands, os 
: Mortgage. — an oe! - 
See Coal Lands, ae 
Mount McKinley National Park. 
- See Rights of Way, ae eS 


: ™ Mount. Rainier: National Park. 


See Elections ; Nationat Parks ond - 
. Monuments, ee pe ‘a oe 


iiss Municipal Corporations. ie 


- See ™ “Reclamation, 10: 13, “ads B52 - 


“Water: Powers ‘4, 2. 


o : National: Forests. : ] : a = 


See Béchangée of Lands, 2: Forest” . 
gen! Selection; ° Homestead, Ee 
«Rights of Way, : 23 School: Land; 10; 

)  Prade and. Epa tiata Sites, 8; 
Withdrawal, 2 38 


‘See = Indians:. and Indian. | Landa, ee 


oe ER omestead,, (26; 


Grant, 43 





National Parks 2 ‘and. Manninen Page 


* See. Elections; Mining. ‘Claim, 14, oye 


45, 21, 45, 53; Rights: of Way, 2, pee ad thier: 
Title Insurance; Water Power, 7, 8.0 
oo ~1.An act of the legislature: of. the. Ge ee 
: State. of Washington: ceding ‘exelus 7. | 
sive - jurisdiction” to. - the United) 
“< §tates over. the Mount. Rainier Na-*~ 
. tional Park, reserving, however, to 


- the State. certain. rights, had the = 


ey Conveyances, by. the heirs to the’... 


- ‘United States of the family burial | 


| © ground: on the Wakefield ’ property, : 

since. ‘designated: . as the . George. 

’ Washington... Birthplace - -National)  fi0.. 
|} | Monument, constituted” a dedication. 0. 
to the public: as ‘a ‘national’ memo- ). ree HGR aa 
. Plaly and alienation. ‘by. the: heirs: for oe 

_ such “purpose is: not prohibited’ by. 
|. the? laws. of: the. State of. Virginia.. © 9” 
-. Colbert et al. v. Shepherd (89° Va. 
401, 16 8. BL (ane epee ares 1 Be 


j Naturalization, ae : ae 


See Citizenship. 


Naval Service. 


' See Homestead; 9} “Solaters, Sait 


oe |e Nevada, | 


“See. Accounts, 2. 


New. Mexico... 


See- Backange of Lands, a 


Northern Pacific Railroad Grant. 


See Railroad, Grant, 2. 


| Notice - 


See Contest, 2; For est Liew i Rete S 


| tion, 3; “Homestead, (16, 17; Mining. 

. Olam, 13, 28, 33; BY, 44,54, 57-61, 
—-65,. 70; wee 
“Lands, ee _ Revival, of Action, oe 


Possession, ee ‘Railroad: Qo 


School Land, 6, 13. 


See” Forest Lieu. “Sélection, E ab: 


- See. Isolated: Practe,, supra, 


Office of Education. i eg ere ‘ ete aghe en 
| See Reindeer, (25 “Witharawdl, 4 eo ee oe 


. * Indians‘ and > age 
Indien. Lands, BT. 485 ‘Railroad a 

’ Recreation. ‘Lands, Been 
Trade. ond “Manufacturing ites, ae. 


| Offerings at. Public Sale. a 





2 effect of ceding ‘the ‘political. juris: -*.. . ee. EF 
7 diction: of the. ‘State - only to’ the. . . Pes gi Bee 
oo limited. extent’ stated ‘in. the’ act_2 $10 


“Wakefield National Memorial » Asso-. ° Se nee Goan oe 
ciation. and .by the. latter. to: the; e357 


"Occupancy. z oe ae 2 Een a om oe 





| ns Oficers. fs Se ee “Page 


“See Accounts, 3: oro and. AG 





ease 


- . torneys, 1; Commissioner of - thes. 
General. band Office ; Damages, 2, 3:3): 


_ Irrigation - ‘Districts, 1; “Mandamus ; 


a Mining . Claim, °903 _ Register ; Ree 2. 


- ‘vival of Action, i; 2; Secretary of. 


othe Interior ;. Statutory. Construc-: ae 
ton, i Supervisory. : Authority; eae 


| Vested Rights: 


: ol and Gas Larids—Indians ns and 


_ Indian ‘Lands—Lease.. Sw are 


See Indians and Indian Lands, 18 : 


15, 19, 40; 62, 1-73, . a(t: ae 


ary 25, 1920. 


See. Aceounta,-1:: ” Hoinestedd,, ay 2. : 
re Patent; Potash Lands, 3; Rights 


“of. Way, Bi: School Land,  15;. 20. 


7 Generally. e 


i Seg ‘The: unentered. surplus ne ; 
. within | the. Flathead Indian Reser-..:_ 


vation, Montana,’ which © have. been. “ 
opéned to entry. and sale, are not — |. 
public lands or lands owned by the 


United’ States within the purview. of | ee 
_. the leasing: act .of February .25,.1920,. - 


and are not, therefore,. subject to the 


‘operation : of. that. act. Peter Fred 
. ericksen - (48 ‘EL. D. 7440) -e 
eae, The leasing -act. confers» upon 
| the. Secretary -of'. the Interior full”. 
power. to. determine all questions’ of 
~ law- and. fact essential to the award- | 
-. ing. of © leases... thereunder, -and a. 
lease, once granted, is beyond. ‘Te 
~ eall by him; “thereafter the Depart-_ 
ment is. without | jurisdiction | to Te- 
“+ view “his action’ and “the ~ ‘lease is 
7 ~~ subject. to. cancellation only. in the — 
—. Federal . jeourthed 252 Se ns 7” 


8, The leasing act conferred upon ae, | 


de the Secretary ‘of. ‘the. ‘Interior full. | 
ae power ‘to administer that act, . and — 


_ clearly in its administration it is 
«his. duty’ to determine what lands. 

are. subject. to. lease and. what: lands. 
_are within ‘the, exception of valid 


. a An oil, and gas lessee | of. “e ; 
"tract of-. public. land -crossed_ by a a 
railroad or other right ‘of way 


* ‘the. -lease acquires’ 10 rights ‘to the . 


Le “Inineral deposits in or under ‘the 
ae lands, embraced.’ in: ‘thes: right. of. a 
. os 270. 


a B: ‘The ‘royalty ‘to which the Gov- 
“es ernment’ is entitled, under an oil and 


% apaiees each ‘month or pert of month 


gas lease is. tobe ascertained as it. — 


Me Section 13—Permits—-Generally. y 7 a : 
par See. 18, 19,. “infra; Accounts, Lye : . ce 
“Homestead, Didi. & EY SS CF be 


154} hipit. lessees from agreeing: between... 


is ‘themselves ‘that one shall develop. 


a or grows: for. dna. year se ae Ae 





Generally—Continued.- 


ment. - . 
‘See’ 26, infra: 


See. 25, 26, infras 


Oil: aa Gas. Lands—Act: Febru: es ee 
? ary 25, 1920—Continued. Page, : aE on 


" owithin. the ~ year,: but ene? Py es, 
_ therefor in. money value. may. q 0 (- |: re ee 
_- ferred’ until the fifteenth of the fol- © °_ 
: lowing calendar month: except: that. 
rental. paid. for’ one “lease: year | ghall : 
not. be’ “eredited © against — ‘royalty — 


| | which, LOSE an another Yearn- a= 512, ue ea fe 


fete Section 13Permits Operating Agree- a a | 


a com Gas Lands—Act Bebra = af 


7 dite 13—Permits—Unit Operation. : ar 


6. Instructions - of: Apa a 1932, . ‘s 


We 7 applications © for oil and: gas pros- 
. pecting. pernuits: subject, to. unit Op- 
= ee she ; 


Instructions: of. ‘Apri 5, “1932, a 


| oil ‘and gas. prospecting. permits sub-. 
ject. to -unit: operation-———---—- ees) 


. Section 14—Lease—Rental and | Royal- 


ties. 
See 5, supra; 9-11, 22, nie 


8. The ‘leasing act. does. not. pro-» 


and produce gas and that. the ‘other, 


total. acreage involved.----2-7----. 


| ~ shall “have all. rights tothe oil, if... 
|? the provisions: of the act and. the. ‘, 
.. regulations issued. thereunder are ©. 
~ not’ violated, but if interests are —— 
thus transferred .and held, each | ~ 
lessee ‘will. be chargeable for ee 

BB 


Section 17—Lease—Reduction of Gav : 


: ermment. Royalty. da sig a 
See 8, “supra. 


9. The phrase “ ‘rental paid for 


. any. one year: to: be credited. against. ea i as 
. ‘the. royalties aS. they accrue for that 00°: 
~|{- year”, contained in sections 14.and 

1; 17 of the:leasing:act;,may be con- - 


strued as. meaning.’ be ‘credited against os 


- 10. Separate. ‘royalty. computations. -:- 


ah ob py: the Secretary. of the Interior: for. = ca 
'. ‘granted | prior tO the execution’ of. £ Ba separate tracts within: a leasehold, tg ee ay 


as a basis. for ‘royalty . reduction, ee 


rather than. computation. for ~ the 


leasehold as °an: entirety,’ where in Cie 
the lease there was a definite recog: 

'. nized: division of. the premises into. ~~ 

segregated. tracts, is. not. repugnant. ~ 


to the terms of section 17. of the. -— 
leasing act : whieh: conferred . upon. 





La ary 25, 1920-—Continued. 


i : ‘Section 17—Lease—Reduction: of Gov- ee 





os: Interior 





“INDEX 


Oil anid. Gas. Lands Act Febru- ve 


ue ernment, ‘Royalty—Continued. 


Page ; 


that, official: the.. authority to. meaues ne 


is” “without. | 


See 8, supra;. 17,: 18) etic 


eth ‘royalty: | on! “future ‘production... 
\ where the average daily. production... — 
Chev of cany. oil: well’: ‘shall: not: exceed: 10. 
: aes eee per: day .o ee 
0) UL As ruling. bythe. Comptroller he 
cae a that the Secretary: of the © Bae F 

Riek authority, to ~ 
ao; change | the. royalty” rates’ prescribed, 

“. in -an- oil and gas. lease: is binding: on. 
.. the Land Department: where the pro- 

_ |. duction exceeds. 10. barrels per well ~ | : 

6 ayer ‘per day. “+ 2- cei atee enh ls art | 
ae Section, 21—Oil Shales 


tle: ae ae 


diens and: Indian Lands, 20; ee oe 


 -drawats; 1. 


: Section 21—Restrietions Combinations vee 


‘in. Restraint: ‘of ‘Trade. 
‘Bee: 26, infra. , Ps be Bere 
| Section 28—Pipe Lines. . eae a 


“yo. Instructions: of | eng Bio: 


1931,: rights: of. way. for. Pipe | lines 


for. transportation’ of: oil and. gas 


Section. '29—Easements,: o ee 


18. The purpose | of the ‘praviton 


in. ‘section. 29 of the leasing: ‘ack bes 


quiring the. insertion: in permits, and... - 
~ leases. of: a reservation. of. Such ease-_ 


_ Inents- as: may: be necessary: ‘or. Appro- 7 
_ priate, to ‘the. working. ‘of | the - per-- ie 


mitted. or ‘leased: Jands’ for: the’ de- “ Ee 
: posits: described | in that act is. to en- — 


cable’ the: Government. ‘to: permit. eke 
ploration, development, and mining —= |' 
of ‘other kinds: of minera’s than that __ 
-. claimed by. the. first. “permittee | or. i We: 
“508 | 

wet]. tually. and 
; Spgrnintas ee ee 


aa lessee er es ae ae 


a Section 30—Assignment of Lease.. adie : 
. ‘See. Trusts and. Trustees.. 


1d. Authority does, not exist. -under | pa ee oh ene 
| “ geetion. 87 of the: leasing act’ main |. 


the, general: leasing. act for recogniz- 
ing. oil: interests. separate, and: apart... 


-. - from gas interests in'the same land, | 


“and. the Department. can, not. approve oe 


an assignment. which. recognizes, + 
the: same. land, oil. interests: in ue 
eee party. and’ gas rights ’in another_=_ - 


15. “The: leasing act~ confers: upon. : hit 


issued - thereunder, . and, 


‘the Secretary of the Interior. the au-.. |. 
ae thority. to. approve the. assignment or Hs 
/.. leases” iG as 

the absence “of a. ‘showing: of, and oe 
_* vor imposition | upon. the. Government, fe 
that’ officer: may. ‘disapprove, as: an. 


“interference. with his award, a.de-~, 


Ooo -erea: of assignment bya State ‘court: sf 
Eee an. cil and gas lease granted, by. , 
; ee him, ‘where. the: decree, resulted, from: i 





~ sued'’by.” the’ 


: cer, 


test: of: -validity; 


Act. J anuary . 23, 


exten sion, 
prospectin g ‘per mits 





, 1209). oe 


eter eo ee ee we ee ee iS 





Con tinued:. 


16. ‘Where’ a State. ‘court, seeks. ine as, 
mt ‘decree. to inipress’ a. constructive, ee eae 
trust’ upon’ an. oil and: gas” lease’ is--- ay reas fe ie a 
| Secretary. of “the In- 9: 0002 2 4a 
. ‘terior in favor’ of ‘the. petitioner. | 
the ground that’ the lessee, as. ‘agent... a ee 
—- of the petitioner to present his claim’ = 
| toe the “Land Department, was; dnt Pee Oe 
_ duty ‘bound : to acquire’. the | “leased: a aoe 
' area‘ only: ‘for the Petitioner, ‘put: Oise ye 
- regarded ‘his duty as ‘fiduciary: ‘by not. 

doing so’ and ‘fraudulently. neglected .. -.8y Ate 
cs “to exbibit » the: claim ‘of the: peti ce ae 
-. tioner to’ the Department, that off— 
in determining whether or not © 90°.” 
to. approve the assignment. directed | re 
~ by the court, may.. decide .for him-'. =: 


oi and. Gas: tds ick Februs_ 
“ary 25, -1920—Continuéd. 


"ra mols os i : - 
© Section 30Ascignment, of Lease ne A 
| a determination ‘of. ‘facts. that. ae: a okies oe 
. or:should have been presented to the’ 

Department™ before’ ‘the. award’ was. 
' madé or’ arése from a different: cone * 
struction ; or without: regard to. fae. 
pr ‘visions of the act. 


self whether the facts found by the. 


decree is founded) 2 tats 


"Section. 37—Valid Claim. 


“Bee Mining. Claim, 35, 38. 


: court: establish the: grounds of fraud’ ~ 
and breach: of trust upon which the. 


2060: . 


17. .The exceptiug clause. jn oe oa 


completely, from: 


87 of the. leasing. act’. differs. essens*) 
tially: from. the. excepting. Clauses: ine ae 
> grants. of lands to: railroad companies teenage foe 
_ in that the former. saves valid claims.) ©.) 9) 
- existent. at. the date. of the act 80. 00.5 058 
long: as. ‘they-are maintained in: ‘com-" meee 
. pliance with the laws. ‘under avhieli 

‘they. are initiated: while. the’. latter: eee ea ees 
excluded: the excepted lands. aca ee es 


18, Under’ the saving. clause “in. 


elaim:.for default . 


_ tension of. Time. . 


““tenance.of a Mining claimiis ‘the °° 7.5 2). 

: not. merely the. | aye 

apse status. of. the ‘claim. . at. the date of": a ees 
the act, and the: Land, Department: -’ ae ee 

\ may! -challenge : the Te: of ‘the. eee 

ia ‘assessment: oa est 

. work-at any time pice to. a:resump-- 2 ete. 

© tion of work.and (if the. defawit is... 0 2) 

: established the. land. becomes: subj" Cho en 

to. the operation of that MCh ee 


193 0—Permits—Ex- —— 


19, Instructions. of Mar a ve 1930, Ne 


Ff | time on. -gil.. and. 


January. 23... 1930. _(Cireular, Now. 


under. act “of eo es ; 























“| gnder act of May 21, 1930. 
lar .No. si eee tee eee 


het ‘March 4, 


“A atest. 


“ol and. re ands Ace Febru-_ ke 
= Eee 


--4930—Lease—Railroad es 


ary. 25, 1920—Continued, 
“Bet. May. 21, 
. and. Other. Rights of Way. -.” 


_ .° 20, Instructions of July 3, 1930, i. 
a Tanger of. oil. and. gas in and. under. 


IN DEX 


: railroad . ‘and other ‘Tights. of way . 


(Cireu-. 


are 21. The act. of “May: 21%. 1930,. Aus. . 
eo thorizes | the . Secretary. of. the In-’ 


terior to: lease ‘deposits. of oil and. |. 
~ gas in, and under. lands embraced - Ine y ses] 
railroad. or other rights. of. way when- Pe 3 


ever he shall. deem it to be con- 
ns. sistent. with. the public. interest. and. . 


to. adopt. Tulés and regulations goy- | 


cerning the exercise of the. discre- 


‘tion and authority conferred. upon. .:) 


him by the act, which. shall. consti- . 


tute a’ ‘part of any application one Sd 
| Oregon. er 5°? 


Tease | thereunder__- asi Te Te 


_. 22. The leasing of oil-and Bas. de- es 
. posits in and under lads: embraced. . 


 . in railroad or, other tights | of: way, 
. for the prevention of the drainage of © 
those. deposits. by. tbe operation of. . 
Wells. on» adjoining lands, with. the 


-.. €onsequent loss of Teyalty. to which. ._ 

_ the. Government. is entitled, is an ex-. | 
 ercise. of. the discretionary authority. er 
conferred upon the Secretary of the 


Pe Interior Be ee 


23. The: act of ‘May. 21, -1930,- 
an act‘of the grantor;: 


act of | ‘May. oe. ‘oe 


enlarging Hee - 


rights - of: a railroad right = of - way. | 
grantee - as to: the uses and purposes” 


_ to. which’ the right of. way may be: 
devoted : by. permitting the exercise ch 
- Of. mining rights in deposits.in which 


“no .others:: than the ‘parties to- the - 


7 ease. have .any-. right, title, or ine. _ 
340. 
24, In the. administration’ ‘of the = 
_ which -em-— 


- terest ie ee ee 


“act. of May 21, 1930, 


. powers the Secretary of the Interior | 
to lease for the ‘extraction ‘of. oil 
and. gas. lands covered ‘by a right: of. - 

... way, it would not: be regarded as. 
consistent with the public ‘interest 

to’ grant a lease. which. would. inter- 

 fere with the Hetch Hetchy water 


supply and power project erant of ran 
425, 
193 1—Permits_ and at 


4 December. 19,. 1913--____--= Seetocses saw 


 Leases—Unit Operation, - 


See. 6, ue supra. 4 
oe Instructions of jie: A, 1931, 


ae ae operation: of. oil. and. gas” per- 


— mits’ and leases under | act of. March 


“26. The approval | ‘by: the Sectetary 
a of the Interior . of operating, drill- 
ing,: or development contracts with- 


» (Circular No.. 1252)... See at, : 


386 


137 | 


Oil Shale Lands. 


a | Parks. 





Oi and - Gaa’ Lands Act’ Febru 


cary 20s. 1920—Continued. 


Act. March: 4; * 1931—Permits “and © 
» Leases—Unit Operation—Cont'd. 


out: ‘regard to. acreage 


See Indians: and Indian ands: 20: 


Page” 


| limitations oe 

|. under the fifth proviso. to section 27 © 
-. of the leasing act, as amended by. the: + 

act of March 4,-1931, leaves both ~ Me 

+ the: legal. and. equitable. title in’ ‘the 

permittee. or lessee and: makes” him. 
chargeable. with the fall, acreage. Ane se ake 
oe as ee 


| Mining Claim, 35, 37-39, ‘41, 46-49, © 


60; Oi and Gas Lands, 3, 17,. 18; = _ 
Possession, ee Witharamals,. 1. seas ott 


| Option to ‘Purchase. 


See Mining. Claim, 30. 
By 4s 


Bef Instructions of. ‘gaauecy 23, 


; “1931, ‘Oregon-and California Railroad 

-.-and Coos. Bay Wagon. ‘Road grant. . 
a, lands ; extension of time for cutting. > 
and: removing timber ‘under -act- of. 


See Waters and “Water Rights, = ? 


me Overan: ‘and. California 5 Raroad 
Lands 


249 


May 19, 1930, (Circular No. 1235)— 
oo aad Power. Com- - 
‘pany. oe ee Pee sis 
. See Waters and Water r Rights, As 

See. Custer State. Park: ere 

“Parks and Monuments; | Withdraw- i 

al, 6. or eas o 
Y Patent. 


See Coal Lands, gy; Penman ition ¢ 


‘Custer State Park, obs: 2. Indians. ond | 


Indian. Lands, 9-21, "32, 43,. 60; 


Indian. Irrigation, 10: Irrigation Dis aak = 


= tricts; 4 Land Department, 33 -Min-~ : 


ing Claim, 6, 22, 23, 26, 37, 51, 56, 
‘57, 62-65, 67,.68, 70, 73; Private _ 


Claim, 2; Reclamiation,.2; Rights of — 


Way, 9;. Secretary of the ‘Interior, :— 
pore i Town. Sites; Trade. and. i anufac- ee 
turing: Sites, 1; ‘Waters and Water coe 


: Rights, 9; Water Power, 9. 


© One obtaining patent to. public ae 
‘land with oil: and: gas reservation fo coe 


the United. ‘States, ° “properly - 


pressed’ in strict accordance with. ae ‘ 
status. and condition ‘of the land at ©» 
the date his entry is approved. for - 


patenting, can not, after acceptance er 
of the patent, be- allowed | to. —- tap * 





ake the: approval ‘for; . 


INDEX _ 


ors Patent Continual: ae es, 
. change: the: patent. “for: ‘one: without ™ 
such reservation. on the ground: that : 


| the: land: ‘was ‘restored from. a. petro: .- : 


leum . reserve ° between. the- dates. of 
-and- ‘issuance: “of 


: Payment. Shs ae see - 
See ‘Homestead, 4, By ei: riga" oa - 
ton Districts, 2; Oi and’ Gas Landay | 
| a2tH 


. 263, Reclamation, n Ry Repayment, 
743. Secretary oF. the Interior, 5. 


“Peaceable ‘Adverse Possession. ee 


ue | See Possession, Be ore 
a Peaceful Adverse e Entry. ie 
‘See Butry.. | 
Penalties. he ee os. 
See Trrigation Districts, a . 
Permits, oe ae - 


See. ‘Prospecting Permits ; 
Power, Ts 8. we 


Water 


; Personal. Property. es 
. See. ‘Mining Claim, 3, 18. 


. Petroleum Reserves. ae 


_ See’ Homestead, 245 | Patent 


“School. Land, 20. foe 
Phosphate Lands. ; ce core 
; See. School. Land, 21. 
. Pipe: Lines. 
DED eet See Ol ‘and Gas, Lands, 42. 
“ iBée! Mining Claim, 88; “Rights or 
- Way, 11. ; 


7 Possession. | ba an Se a = hl 
; Forest. ‘Liew Selection, A 


See Entry; 
na hes 8,. 43 Indian Irrigation, 6. Min-.. 
ing claim,. 9; 10,. 13;. 19; 22;:.25,. 27,. 


os 42, 48, 64; "Preference. Right Claime ‘o 
Prado: and Manufacturing: Sites; 1,.7.-. 
“1.. Where’ the’ question of .prior 


Oia possessory: rights: to: public: lands has. 
ee been relegated by. law. to. the. courts — 
ool protest: based ° upon. allegations. of 


7 session ‘will not lie —----i+--_-__-_ | 
2. ‘The United States, - like. any 


by- the: posting of notice. and: ‘peace-" 


ee. ably’ taking’ possession: of. the prem- .. | 


- ises which: it: believes .it..owns, and» 
- has. a present right: to. ‘occupy; ‘pre-- 
? liminary: tovany!: adjudication < as..to, 
its: rights: to the: ‘possession; ° ‘but’ ify 
. the nonexistence of. the ‘facts. “upon: 
_". which the act of. repossession. -is 
Ee founded . be. established the notice be; 


ne 74 comes: of. no effect-——---------_--- 


Page | Potash Lands. ° 


Se, amended.: 
2. Instructions: of: June 20,° 1982, 
extensions. of time _ 
Circular. ~ 
(Circular: No. Sage Or 
oe 1 ae ee 


» potash. ‘permits ; 
under act..of May. 7;,.1932: | 


Power. ae 


‘Power Sites. 


. Practice. 


1 : Contest ; 


ele Lands, ‘1; School Lana, oy 





“See . Accounts, . te - O8L. and Gas. 


_ Lands, 13; Schoot Land, Te. Ee 
ee ks Instructions of. March 25, 1981, ph 
Paras.) 2: 

FC yee 
OR io ie. 


: potash . ‘permits - and. leases. ' 
graph: ’19,: -Cireular :: No. 
(Cireular ‘No. 1242) 


No... -926,. modified. 


Scaleetadianierier enienteteetenenetesetetetateetatee — oe 


SBE 


Page oe 


3. Section. 4: of the” aet of: obral ay 2 | 


a ary 7, 1927, gives: authority to the 


: Secretary of the Interior to issue a 


_ See Water Power, yee at 


sy Power. Projects. - | ee Shee agit 
See. Irrigation Districts, 1; Recta" . 
e mation, Bs 


3-20; “Water: ‘Power, 


2 potash. permit. ‘or lease. to run con- Far 
-. currently with an oil: or ‘gas, Tease 
_» issued: under: the act: of February. 25; 


| 1920, for the same Jands_ BOR, ea 


See Indians and: ‘Indian. olangse 
21; Mining Claim,. (16, .55;..Rights. 


Of. ‘Woy, 6, q: Water Power, 4, 5, 
95 ‘Withdrawal, 8 a 


See © Agents 
| Homestead, as 


and Attorneys, 1eY, one 
Lend” De- He ot 


partment, nae Mining Stain, 22-94; 


46; Public’ ‘Lands, ie 


Railroad ate 


. - iThe rule that an ‘answer which | 
> fails to deny a charge is insufficient 


| - to “warrant. -a hearing ‘and must be ca, ee 


: ‘taken’: as: an admission of. its’ truth se 


under: ‘the regulations relating to: . 


contests on’ Teport by representatives | 7 : ¥ 
of the General Land Office is equally 


i, . applicable to. protests preferred ’ by 


the Forest. Service... 
2 Where a 


Se ee ee ee . 


claimant , elects to: °°” 

-. stand on his - ‘answer to a charge rane oe 

' and does not choose to support hig .ce8. 

ae ‘contention - as to the legal insuffi. *—~ 

ae prior. and superior ‘rights: to” the pos: ee ee ciency of the charge. by ‘filing | brief... ae 

re} and . argument . before. they case iss): : |! 

_ Teached in..its order for. -exainina- i, eee 

property owner, may assert a claim ~ tion in the Land Department, he 0) 
:  -Will-not. thereafter. be-heard. to as- 9 5 0. 

| “sert that he was deprived of his day « 


in. court. because. ‘subsequently. aon 


nied. the. privilege of ‘filing brief and - ee Se hake 


So BRS decision. of an. “offlder of. a i 
local. ‘jand office, in a proceeding in’: 


‘party, is~ 


which. the. United ‘States is. made. a: a 
subject - to. -Teview . su@ Warke. Conte 
: iia by the Commissioner of the Sule 





Page Bo ie 


~ eular No. 522, 
Bg 2: The Board’ of Land = Commis: Me: 
- “gioners created by'the act.of March + 
. 8, 1851,-was vested with_ the power. — 
to! ‘adjudicate « private. Jand’ claims, 
~ subject’ to review by the courts, and” 
“the only jurisdiction’ ‘conferred’ upon’ 
"the ‘Land. ‘Department. was that of” 
'. gurveying the tracts and issuing pat-" 
Bae after: confirina ton == "2-—n-- +". 


: ing Claim, 30; 





19; _ Irrigation . "Districts, 4 


INDEX 
Practice—Continued, Page | : | ee ae 
~» General Land Office, even Senn no | Proceedings on Special Agents? 
- appeal be filed. by a party adversely - Reports. * a | 
‘affected by the: decision-~—2.-. Seas 5% 245 . 
Pan Where | the Land: Department rele | See Practice, 1 ae re 
-. initiates. ‘proceedings - ‘to. forfeit “a.” ‘Prospecting: Perinits,, : £ oR 
8 claim, if the claimant ‘fails to. deny a o See Accounts, 1; Coat Lands, (ee ss 
ae the charges | and to.apply: fora -hear- or Homestead, Q; OW and Gas Lands, . orcad 
ing, : or to submit: a- statement of ~ : es Ors: 18,. 19, 25, 26; Potash Lands. 
facts. rendering the chargés immate- -. 
~~ Vial, such: failure niust: be taken as Protest. . ar moe ee : GP 
an admission of the charges and“ob- . | gee. ‘Mining Claim, 26, "73, Ths 4 - 
i) ae the. necessity, of a: hearing___ 572 Possession, 1 Sohoot Land, 18. | 
a. motion. by. one..of, the par-..” 7 snees 
, Gen toa hearing in'a contested land .: - Public. Lands. on ee 
matter before a local’ office. to take: oe al See’ Accounts, 4: Cieimissione? of he Sane 
a a deposition . of: a. person. ‘residing. ie Sig “thie General Land: Offices Entry; For-- ae 
at without the: State is in the nature . est’ Lieu Selection, 2, 4; ‘Hunting - 
of a continuance and is to.be gov- | and Fishing Privileges > Indians and 
‘erned by the Rules of Practice Telat-. oo) Indian: Lands, 5,7, 9, 48; Land De-...*' 
i ate Jing to: continuance, and an exception oe - partment, 1; Mining Claim, 14,5022. 
to the. tule will not: be made: where: | Qi and. ‘das - Lands, 1: Preference eee 
_ the motion was not timely presented | ee Right Claims, 1; Rights of Ways Spe 
for the reason. that. it was expected: Waters and Water Rights, 1; With. eee 
that the. witness would be present — drawal, 8 nhs Regn patteg 
a. testify. at. the hearing. - ioe es = 4: The | tee “ public” “Janidg” 
ve Quiroz (50 L. D, 167), | varies ‘in ‘different: “statutes “passed eae 
= “Routhern. Pacific Ratlroad* Company et 7 
(82. L. D. [es A et ee “g11- ~, for different purposes | and is. some-. | 
ie a oo Be cous - times. used in. larger. signification | S; 
‘Preference Right, Claims. ; a than a .mere designation ‘of lands —~ 
Peers ‘Homestead, 11, 419; “Reclama “| subject to sale” and. disposal. under 
tion, 4, 7-10, 12, 18, 15-185 Water ey, POS general Jaws__-—-~-~------~--+-=-  ahed 
Power, 1. . ee? 2. The statutes defining. ‘the, au- oe 
aoe" 1. AL purchaser in possession , of rs ie thority and duties of. the officers of cS : 
~ Tand- under 2. contract topurchase _ the. Land Department clearly con-. . — 
ig an. ‘owner | within the contempla- LoS template that so long as the legal. = es aad 
_ tion, of section. 3 of the act..of Feb- | . title remains in. the Government the,” > 
_* uary' 27, 1925, which provides that | lands are public within the meaning 
; erroneously, ‘meandered lands in the. |. of those * ‘statutes; - the proceedings S 
‘State - of. ‘Wisconsin . may be divided... | before: the: Department are: adminis- __ 
among ° the: ‘owners of the surround-. _ _ trative in their nature, and the laws > 
-ing.or. adjacent tracts, . and is,.there- .. | under which such lands are claimed, ae 
‘fore, entitled to the preference right... | or being acquired; are in process of °° 
~~ privilege accorded by. section 2 of. | . administration under the supervision = 
“that. act. “Boone. . Vv. Chiles (10: Pet. ee -and. direction of ‘the Secretary of 
oe cand Williams Vs United States ee the. ee a ee 
2 eae i ee ee 18 |}. ‘ mer AS ee - 
eae ee cea ae Publication of Notice. ae eh 
President, ‘The. | : en . “See Notice. oe ae 
‘See Supervisory Authority. ae a A a rg 
a - ae | Pueblo ‘Indian Grants. | 
"Private Claim. Lace ees 
4 ‘Instructions ‘of! February 6, - See Indians and Indian. Lands, 49.. 
ae 1932, small holding. claims ; railroad 5 ay sont ; ae eee, 
grant; act’ of April 28, 1904. Cire” a ‘Paretiage. ee ah ee 
“modified ___—-. ae “BOD°].. See. Guster’ State. Park, a 3B: . Dees: 


ert Land, 55. Homestead, Ae: 5. 18. 
4-6: Min-. " 
Preference ‘Rights: oe 


*. Seer etary: of ae oenke a POU 


‘Site. 


‘Purchase ‘Price. Ce eee 


See Homestead, 4, Bs Repayment, 4 


poeebs ead ors the ares Oe Hi “ Pe Eo _ 


Bee oe 











"Purchaser. 4 


See tron Distriots, 6; Schoot 
Land, 19. Pe eee : 


Railroad Grant; | : oe 
wena See’ ‘Oil. and Gas. ‘hands, AT: Pri i 


pate. ‘Claim, 1. 


Le ‘Neither. the | sact: of? “July. a nea a 
> 7 1866, nor, the act: of- March: Sy ASTI 3 P 
» authorizes: the. Secretary: of. the In-. 
|. terior to: withdraw unselected. lands _ 
ree within. the indemnity. limits of, ‘the. 
bean | ‘grant | to. the Southern. Pacific Rail- . 
road. ‘Company: for. the: ‘sole and c> oe 
elusive, purpose of. satisfying. the de- > 


INDEX 


- Page 


i ficiency. in. the, grant’ to: the. exclu.) 


’ sion of: ‘persons desiring ‘to. acquire. . . 


- them under. the homestead and. other. 


. --public-land 


‘Company — ve | 
guished 5 ‘Southern Pacisie. ‘Railroad a 


~ applied 


‘land, 


_laws,. 


is. recognized. . 


| notwithstanding _ 
that: ‘the deficiency hasbeen ascer-. 


. tained. and. _ United : te 


States. v. Nor thern. Pacific Railway | 


(256. U.. 8. 51), 


‘distin- © 


Conipany. ee ‘Bell. (183 Us, Se (675), 


211 |. 
2. The. eastern: ‘terminus. Of. ‘the. * 
. . grant, of July. 2, 1864, ‘to. the Nortb- 


ern. Pacific. Railroad’ ‘Company- was _ 
definitely . and: finally fixed | ‘at -Ash-- - 


“Wiscousin, . 


“and > “consequently | 


the: railroad . ‘company. may” select. 


“lands in’ that State in’ “accordance 


" with’ the terms’ of Vek _adjustment: 


act. of. July ‘1, 1898. 


242 
3: Por purposes of adjustment ‘the ae | 
"grant : to. the Atlantic: and Pacific: ~ 
Railroad. Company: became by” opera- AES 
tion of law separated’ ‘into two:dis- | 


-tinct® ‘grants, one: as. ‘the eastern » ise - 
_ vision, the’ other’as the. western. divi- | 


-- sion, and. indemnity for losses in the © 


~ former division can not be ‘satisfied © 


7 ON SCs. 


(«> hy ‘selections within the’ limits -op- 
2, posite’ the: constructed’ ‘portion in the’ 


. latter: division_ 95g os 


4° The “occupancy of: fhe Walapal a3 


: having: cbeen: extinguished. ‘by: ‘their 


--Indiaris’< on: Jands. in’ ‘Arizona. ‘granted » ea 
ih to..the Atlantic. and Pacific Railroad. ae 
-\ Company by. the act of July: 27, 1866, a. 


: "removal. to: other. lands. reserved: for a 
them: by. Congress ‘prior to the’ date: - 
Do. of. the: ‘er ant, the grant: attached free. wom 
oy ‘from: ‘any: claim: based: on. Indian. oc |. 
ig se ‘cupancy, and the subsequent. reserva: ie 
- ~ tion. created for. theirhenefit’ ‘after’ ~ 
the definite-location of the:road had“: 


-. been’: -fixed ‘embracing. lands'- within 


|‘Railroad Lands. — - 


- See. Oregon: and. California. ‘Rail- : 


“oad ‘Lands ; 
186073 2—V0L 58- 





a. ee 


48° a 


ther grant-did not affect’ the: rights 


i of the. raitroad’ ‘company. 482, 


_ Repayment, 2 2: @ 


tion 
- School. Land, 33 


: of May. 25, 


ae ‘Boulder’ Canyon Project. 





‘Railroad Rights of Way. ee 


‘Railroad Liande~Coritinived:: 
ae Trade. and: Manufacturing: Sites, 25. 
ao WA Ceeel,. 2. Bs 


2.1. Where a. railroad. selédtton tee ae 
: lands" in place. was. rejected on dew 
~~: fault’ ‘of’ ‘the ‘sélector * ‘on: ‘an. unre-" ae 
futed -charge® that the. lands’ “were 
; mineral in- character. “at: the time 7°. 
. that the selection list was filed’ and a0 0 Rs 
“stock-raising homestead entry was ale) |, 

lowed to intervene, ‘a: readjudication 
Of: the. question as’ to. the. character. oe 8 ee 
_ of. the land can ‘not be. had while the ee ea 
[l.. entry remains intact. 3 





Pied oe 


Ae i, a ee 
eis ‘Service. of. notice’ ‘py a. railroad ve 
iP as company. upon. an. entryman of inten- | 
_. tion- to enter an appeal to. the. rejec-: . 
_. tion of ‘the company’s.: selection, list 
does’ not constitute. a contest against i 2 
a the. entry. 


‘See, Rights. of. Way, ae z 2 Mee = oe 


‘Reclamation. ao 


See. Desert: ‘Lena, 25: Ez omestead, i e 


21-93. Indian - ‘Irrigation ;. 


Districts ; s 


‘1:. The:. act: of. April: 28, - 


productive : area. of the. unit. 


ciate ee = oe 


Lrriga-. a 
Mining. Claim, 15 > 
7 Secretary of: the & 
_ Interior, 5. Tawation, 1; Waters and: 
; Water: Rights, 3: Water. Power, 3... 
= “1930; 
which. amended: section. 43. of the ‘act: : 
1926, was: not. a: relief. | 
"act, but. rather an‘ act. which au: ~ 
: thorized moneys. paid. voluntarily. bye 
-- a debtor into. ‘the reclamation. funds... 
. for construction . charges on: the. uns. res. 
a productive | portion . ‘of -a- farm: ‘unit. 
_ declared:to. be in. the. suspended: ‘class, 
to be credited, to the unpaid balance. ane 
-of..the construction: charge on the phy ae diy, a 
2. The Secretary of the Interior: ” ie Pos Be 
me has” no ‘authority: to accept transgene Cee 
_. fer: to. the United. States of: a tract.) 0s 
_ of land: .and water right within the. a a 
 limits..of. the “Yuma auxiliary: rec). Pe te ea 
 lamation project: patented: under. the!) 00.) 72. 
..act.of January: 25;: 1917, subject. Aon Nee eae 
_ @ condition: that. the: ‘purchase: price. ba eee 
“of the. reconveyed: ‘property shall. Dele GP eae: 
_ applied toward: the.operation © and: De yeh gear 
- maintenance -charge on another tract). i ee 


of land | patented — to:'the » grantor. = 
under the same act. and upon: the 


> same; Project , 617: . a Ro ee 


See, Accounts,. 33 Water: Pp oicens 1, ee | 


used i “in: subsection. he of ‘section’ oe 


2. War kinen a: Compensation Insure COP | 
ance, 7 ee 
3. The cera a public: {uterest. = as tee 
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of. the. Boulder Canyon: Project Act, 


jn conjunction with ‘section .7. of the | | : 
_ | Federal Water Power Act, has refer- 
ence to the Government’s responsi- _ 


bility, financial and. otherwise, to. all 


the people. of the ‘United States. for. 
the greatest good to. be ‘derived: from 

- the project .and. excludes confinement 

"> of the benefits of Boulder Dam power 

~~ to one locality ; out of; the Many. that... | 
comprise the «“ ‘region ” ” capable. of. 


service Sino ie etiee ne earn 


“p00 The primary . . public. interest.’ 
ae | ‘contracts: for .the reimbursement 
of the ‘United States. for its invest-— 
_ ment in the project required by sub- 


section (b) .of ‘section 4 of. the 


Boulder Canyon: “Project — Act is in’ 
the soundness of the: contracts: and — 

‘the solvency of the contractor, and‘ -_ 
-. the’ rights of . certain: States or. _ 

* municipalities to be preferred in the. = 
award of.contracts is subordinate 
to. that public interest____~-- Rae 3 

5. The: Boulder Canyon | Project SF. 
Act and- the - policy’ of the ‘Fed-- . 
.. eral Water, Power Act.” -Inake- the: . 

1. public interest *- fhe dominant: con-": * 
_. sideration in the award of contracts — 
_. and as a. consequence thereof: cee 
State, as’ ‘an applicant, does. ‘not: have” 
an absolute right to all. or any: part .. 
of Boulder Dam: ‘power, but» it is 
: within the: discretion’ of the. Secre- 

. tary of the. Interior. to make alloca- - 

tion among various’claimants where. 
the. public interest. requires: 1tee ee 
-6.-In’ the award ° of ca. contract : 
~ under subsection (a) of section 5 of 

the Boulder Canyon Project Act the. 
. Secretary: of the Interior is not re- 

“ quired. to accept the. highest | pid if | 

that bid is in excess of the price that . — 
. -@an.be realized for the power: ‘under. 

‘2 competitive conditions ae compe rae 
tive centers. 4203s en Sees Sa 
J.T The. preference. of a. ‘State or —— 

= municipality. for. allocation ‘of. power.” 

in’ conflict. with a privately- -owned 

~ ‘public utility. “under - subsection “(c)°. 
of section 5. of the Boulder Canyon = 
.. Project Act and: in conformity with |, 

_ > the policy. expressed in. the. Federal fin <td 

"Water: Power Act is a preference in- 
consumptive right within the bor- |... 

- ders of the State or municipal cor-. 

-. poration, ‘but outside. of their respec 
tive limits the State : or municipality 7 
dg merely: on-a parity with any: other ~ 
» public . utility: company - ‘furnishing 
— “power:in that: territory__--- ate e os 
' . §. The purpose: of subsection (c) 
of section 5 of the Boulder: Canyon Be 
: Project Act was not: ‘to bestow upon 


a. State. two mepeeats epEcherence 


cs rights, -one . under - the exception © 


clause of that. subsection, and an-.._ 


| - other under section 7 of the Federal. ‘ 
Water Power’ Act, -but “merely” to 
place. a State -in-a preferred posi- — 
tion, aS opposed. to a. competing” ” 


municipality, in. view ‘of the: possible — 


; parity . -of these two: classes. of appli: a 
= cants under. ‘the. latter act-—~------" ist 
9. The - “preference “eonferred by 
subsection (c). of section 5 of the  — 


Boulder Canyon’ ‘Project Act. is lim- — 


|. ited to the States named therein, but= — _ 
aside from that. preference _ those... 
States are ‘merely on™ a ‘parity. with © . 
municipalities. under’ ‘the Federal 


‘Water Power Act, except. as between 


a “State and one of its own munici- | ae 


palities, in which event the State's” 


right is. paramount. ——__~_ PSS raten _ 


10. The time limit fixed by ‘sub: : 


~-gection (c). of section ‘5. of. the 
' Boulder Canyon. ‘Project. Act within » 
| . which. a’ State may contract. under 
the preference accorded. to™ it. has 
“reference to the special exception ins | 
_. that. ‘subsection . which ‘gives. prefer- — 
ence to a State. over. a competing — 
- municipality, but no time limit is” 
-- placed upon. the power of a ‘State. to. 
contract where that ‘preference | ip 
not ‘invoked_-__+_- eee aenieer ee Were pe eter es aed 


ais The discretionary Guthority of. | 


he: Secretary of the Interior under oar 
the. Boulder. Canyon. Project Act igs. 
- to be controlled by the public inter-- =. 
est, which requires. conservation. and. 
utilization of. the -navigation and. | 
= water resources of the yegion, the 0 
~. financial security — of the. United | 
.. States, -and_ equality of: access to 

_. Boulder: Dam ‘power by areas’ com- 
prising the region in. proportion to, 
the needs: of the applicants, pro-  — 
vided that their plans for its utili: 
zation and: conservation. are: equally 
well adapted_-._-+.-. Pe Stee ae 


12. The Secretary. of. the Taeior 


nis not’ required : to. grant ao ‘prefer- 
| - ence to.a municipality applying for. 
“power if. the plan for utilization of. 
_ power which -it presents: conflicts 
_ with a plan presented by another. ap- .- 
-plicant. which he ‘regards.-as better — 


‘adapted to conserve and utilize the 


-. power ‘capable. of. development, and. 
the determination of this feature is. 
entirely. within the discretion. ‘of that Te 


-. .18. The "Boulder ‘Canyon. “Project a 
_ Act does not. grant a preference tor, 
_. the city of Los. Angeles, over: other | 
municipalities in the award. of | ss 
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14. That. portion of. section: 5. Of 





Canyon -Project. Act,’ both. velate’ to ae Pe ae 
aC eas 


out authority of laWes—— ase n 


: ~ the | Boulder. -Canyon.. Project: Act: * the same-thing..._--_ 2 = J ete, ABs 
| which provides: for. general: and. uni-. . 20.:The right. eaaferved: ‘byt Seon piste cy 
. form -Tegulations . contemplates that ©: 16. of the. Boulder Canyon Project: ee oe eee See 
one “of the: primary . responsibilities To Act upon — commissioners - duly: au-. 
‘ ; of. the Secretary of the. Interior. ‘shall m4. thorized. under the laws of.any. rati-. S ee ee ene 
7 be the. ‘fixing. of financial’ require- 7 _ fying State is that of advising ‘and 7 
-- ments. and’ rigid ‘examination of the {| coordinating in. the correlation, of ==) 0 
financial’ ‘status: of: competing: bid- : the: present: Boulder ‘Dam. undertak- Gene, tee 
.,ders,- whether municipalities or pri-°. | ing with reference. to future devyel- © 
_ vately owned: public utilities. 200+ | opment, “and to” have access: to» ‘the 50 
15. The fact: that: all of. the ‘stock |. |). ‘records’ with that end in ‘view ; but “fs (es 
of a ‘corporation ig owned"by a State -. they are not to. direct the Secretary 9 
is ‘not ‘a ‘sufficient ‘reason: for ‘bring-~. ofthe Interior. in. the’ administra- ome 
ing ‘the’ corporation within: ‘the pref-. | tion of. the present: work nor is that 
. erence right provision» of. subsection ee officer in’ any wise obligated ‘to act" D4 
- . (e) -of section’ 5 of” ‘the - Boulder ae : upon their advice contrary : ‘to Bis 7 
So “Canyon. Project: AO se ou LSA NE ee es a own “judgment_____--_-~--- ~----~- i 
a pats reat! rghit nected i Construction. and Maintenance. Charges. - . nee 
tion 5 of the: Boulder Canyon Proj- | See 1, 2, supra; Irrigation AIEEE 3 a an 
- eet: Act is not assignable-either:be-:. |. tricts, 14, 6 oe ee 
fore or after. the execution ofa con- ae San. Carlos, Project. : ae 
‘tract: py” a State,.. ‘but 'a.-contract. aes 
‘obtained: in exercise - of the: prefer-- sf ~ ‘Bee. ‘Secretary of. the: Interior, 5. ce me oe 
ence is assignable, subject,. however, | Yuma Auxiliary Project.» 
to ‘all restrictions. and conditions . - See 2, “supra, " 
contained in the original. contract, a 
and. without ,..diminution. of. ‘the —s ‘Reclamation Homestead. | 
States’ liability. to the. United, States. oe “See: Homestead, 21-28 ; “Irrigation: on 
and . without waiver of the require-.. _ Districts, 4, 53 aaation, 1 ee eae oo 
‘ment of. financial. and Tegal: sapeeity.... nae oe le 
of. the’: assignee. --___- eh ee ‘Records. aes - | ek) 
“17. The: ‘preference: - accorded: oo See “Forest. Liew. Selection, ae 
“State. is: ‘limited to ‘power. which: ere: _ Homestead, 16; Mining Claim, 9,52." 
State proposes .. to. use: within . its 59, . 62; Reclamation, 20; School 
‘porders, whether the application be Land, Be POG2 FF | 
presented under- section 7 of the Fed- . _ te t a 
eral Water Power Act. or. ‘under. “ Reereation Lands. | ; : 
_ subsection - (c) of section. 5: of. the. - ~ See Withdrawal, 6. ae 
_ Boulder. Canyon Project. ‘Act.and the =. A Instructions of. “Apri 18, “1981, - : 
‘Secretary of the Interior may in-. |°. recreational - and. grazing use of Sali 
corporate :in the allocation to the: | lands. withdrawn for. protection: of 9 
| State a. stipulation: to that effect... "watersheds: in. California under act 
18> The. proviso to subsection. (c).- . 1. OF. March 4, 1981. (Circulars. NOB Up bg o e 
- of Section’ 5 of the Boulder - ‘Canyon: . 1247 and. 1264) 22 gg aaa 
- Project Act:.whichprotects.a State..- |. 2. Instructions of July 16, 1931, 00 9-0.» 
or political subdivision thereof from - acquisition and use of public lands. 3. °° 5) 
-> foreclosure. of its right. to° file: an). by States, counties, or municipali- 
application. because. of : nonauthoriza- - -/ | ties for recreational. purposes. ‘Prior 
tion. of. or’ failure to. market. abond ~ .[ Sah superseded. (Circular Sete ge Ae aes 
_~* issue; until the expiration of .a.rea- ° A089) oe fe ee - 405... 
; ““gonable . time . therefor, does: not pre-. | - 3. ‘The proviso. to the. ee of: tanec Poe aa act tae 
elude. the., Secretary of. the. Interior - —_ ai 1924, reserving - to. the. United. i - ae Vase 
> from. determining. what is a. reasons. |. States: the minerals: in “the: lands’. 0. 
able time or of: granting an. applica- — ae granted - to the city. of Phoenix, =». ~ 
——: tion..to. another. during | the: interval, | Arizona, ‘for. park purposes, did not a 
80) long. as the right of. the prefer- . |. have the effect of. restoring the lands". * 
ence | claimant to- contract — As. RECS i, [>> to the operation of the mining laws). 
served. Sear een eens - - either absolutely -or. with: limitations, |. Sees. Ye, 
25) 2 19. The » terms”: aC ‘formulating. a. |.» and occupancy’ and ‘use* of ‘the lands: 
ee éomprehensive- ‘scheme ' and’ “eom-:.~ | for Mining purposes . not in. accord a 
ae prehensive. plan... formulated “here- with rujes and: regulations of the = —— 
| after, as used: in -sections- 15 and Secretary. of the Interior are with: ~~ 
ee Forpectlyély,. ‘Of. the. Boulder © 








ae . Sites, 
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| Register. es ; , Page Rentals. es 2 | ie Page| 
“See Commissioner of! ‘the: ‘Genera. See Coal: Lands, 5: nae pernily as ; 
re Land Office ;: Porest Liew: Beer ote i Indians and Indian Lands, 585 On" _ 
 Reinibieséiment,. ae ; and Gas Lands, 8,9; ans i) . na 
ahi as Way, 2, 6; pw ier Power, 5. a 
ae hte: | See Reclamation,. 4, 3 ‘i " 

Se Reindeer——Alaska. tet, Repayment. ie Seat 
os sly “The_ “ general provision - cons. ee =A “The. term. | « erroneously ) Ce 
Re: tained in “prion: appropriation. acts. . “lowed as: cused in the act of Jume.- 
authorizing the sale of.surplus male. |. 16, 1880, has reference. solely to er-. 
7 -reindeer. belonging to. the. ‘United _ ee a ‘Toneous | action | on. the part. of, the:. 9 . - 
_ States’ in the. “Territory of. Alaska.» _ Government, . and furnishes NO au. 0 
. was not repealed. by. the. mere fail- - thority. for repayment. where. a rail. ee 
ure to. ‘continue it in the. ‘latest-ap-.  ~ Toad selection: list: was, canceled on: 

3 . propriation | acts,. but . ‘the proceeds. relinquishment | filed: by the company... ae 
_ » derived from. such sales can not be. |. after “it was ascertained that’. the: 
*. used. to ‘augment. the specific appro- | Pet he lands were not: of. the character. ‘Tep: ee 
fs priation contained in the later. legis-° | resented at . the date. the: ‘lists were 
_ lation for. the. support: of: ‘reindeer ee aa tendered to the district land - Office. 
_ stationsand forthe care and:man-- |. : 2. The final location fee. referred ~ 
“agement. of. the reindeer _ industry-— 71 | to in: paragraph 7 of. section 2238, — 
2, Authority of the Governor of ~ Revised Statutes, does. not come. 
-_ Alaska, as ex officio. commissioner, of = |. |) within the - purview of. the act: ‘of.-: : 
hi that’ Territory, to. sell: surplus ‘male’. | “March 26, 1908,. as limited. by the. 
nage reindeer *: belonging © ‘to: the” United . “7 eet. ‘of: ‘December 11, AQIS =. ae 
~~ States, is one of the. powers and du- Fie 
~ ties. pertaining to the. reindeer of. | ne sh shared ao 2 phate 
_Alanke: mes was vested in thar offi se selection. isan entry erroneously al a 
cial by transfer..from . the : -Commis- Pala pees aes 
sioner of Education| by. the act. A ee lowed within’ ‘the contemplation “of” - 
. a ~ the repayment act of June 16, 1880, 
rn) b Tv ee oe 
ie ee oe eae ne a a " . |. and a ‘relinquishment of the’ entry 
SNe ‘wethdeen m1 le filed because’ of the conflict consti- 
"3, The pro a oe "ho tutes merely a: waiver of the claim =~ 
sale of male reindeer belonging toe. sa for the purpose of securing a return ns 
. the: United ‘States, in = the: ‘Territory _ oF the aces: improperly : ‘applied =. ree Gy — 
of Alaska are to be deposited in’ - | 4. “Repayment of the’ ‘purchase . 
the. Treasury of the United States. 71.) money paid in. connection with a” 
Pas &. The: Governor of: Alaska,: Aas: Cx ear Mee desert-land:” entry ‘regularly’ allowed . 
\-ofiéio commissioner of’ that Terri- | — for” land Subject thereto and ‘can-° _ 
oo tory;. has the power ‘to: regulate: rela-- ce ~-celed for default ‘is not authorized 2 
s tive ‘to the sale of. reindeer belong- of by. the’ ‘act of June: 16, 1880, where — 
ing’ to the © natives with 0 view - to ane ‘anh a .. the. entry could. have” been’ com-+"" oo 
proper protection | ‘and conservation _ _| pleted by. ‘complying with ‘the .rec~ 
-. . of their. property. and: the. promotion’ = = lamation law. and’ no- legal. obstacle © : 
Se of ‘their general Welferes abe 4: a prevented - its | confirmation; nor can - 
oO, eS ee Except as” ‘specified. in contracts” a) ae it be allowed: under the act. of March. os 
* lywith: apprentices, the sale of. male.- |. 26, 1908, where the claim is barred - 
-. reindeer | owned . by the. natives: co | by. the limitation . -contained. -in the... an 
: Alaska, is without restriction, but. ae 1S oo amendgtory acy Of. December At, - 
gay’ ‘upon the ‘written apntoval’ of | of oer D. 161); “2 M. ‘Hudson (50 L. BD. te ee 
_. the general supervisor | of the ‘Alaska: 7. | ~ 297); | and | Olive M Harrison’ (50 uae <s 
Reindeer Service ee sae eet ee 1h boda i SES) Sas : oe ~-44-+---- me 
oe See a ee Baas ia oe. . By An ‘application’ for. vapasmellt’ : 
Reinstatement. of: fees” “tendered ‘with anapplicas 
“See: Homestead, ae tion ‘for’a “water éxplorition permit 6.8 oe - 
"Relation, Doctrine of. . te - filed: after » the: ‘permit ‘application | 2 
See Indians. and Indian Lands, 89. e oof. Was | rejectéd but before adverse de  _ 
| wees? SS" eision had been declared final, does = 
- Relinquishment,. be Sa "not: amount to a voluntary. with? 9° 0-0 °” 
See Desert Land, es Forest Liew -f. drawal. or’. relinquishment of the ap- ae 
Selection,. Aes Mining Claim, 17; Re-- plication. for’ permit’ so. as “tov bar 
payment, i Nas a 7 a Rights. of” Way, : ‘repayment. of ‘the’ fees. John. 2 fee 
. 12). 138% Trade. nia Manufacturing Kotkin (49 °L. D.: $44), find ve Ge 
5; Withdrawal, 2, 3. Holmene: je I. ‘D. 254) - eee ae 654 





: Repossession. Sasa 
See» Mining ‘Claim, Aas 
sion, sg Cae ie seg, Sue 


INDEX. 


Posses- 


“See. Eachange : “Of; Laniie:: oe: <Afine | 
| ag Olaim.. 665 Oil and Gas. Lands, 


fe 12, 20-24; Possession, 1; 


ne Trade... 
and. Manufacturing Sites,. 2, 3, 5, 7.3. 


i Waters. and. Water. Rights,.3, 4, 6,.,. 


Dy Water. Power, 4, BT, 85. With 


os drawal, Ea 
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ane ‘Instructions of - Webraary - 21: oe : 
~~ 1931,. 


399 


“46; Ps acne 


soe . Tights © ‘of. way over public \~ 
ss Res Judicata.” ca ett Lo Jands - and? reservations, (Circu- 
‘See: Forest Lieu: Sbieotion,: dg... ‘| ae TareNox 4287 jo2 222. we UN ger yey: 
Land ‘Department,.3;:Mining Claim, 9.) 2. Where an ‘existing ‘contract ree 
245.25, 4; School Land, ‘14; an Z Paria) (ars quires the: payment of: annual: Fent= 2. ee, 
Land, 2, 3, 4. asa ‘als in advance for. the use of: privi- eo 
ge PHS Tags Ear at as leges. granted by the Government in: - | 
_ Reservations. or ee ee | the -exercise of certain specific au- 

See Homestead, 1,2; “Indians gna” ee thority, conferred by an act of Cons. . 
 Snatan Lands, 13; 19, 20; “Patents | gress, a release from the. contract age ae, 
Water: Power, 10. eae Or: reduction: ‘in ‘the rate of. paye> oe 0 28. 

ea . ment can not be allowed. if the obli-. 
ee Reservoir Sites. oe ha gation. had. accrued before: petition: oe _ 

ms a 1. ed, ie Miledcs) ee eee ee nya 

Peg neiee on Indian Lands, |... 8. Phe: act of March: 8, 1922, pro: - 
ights. of. Way, , 3d, ae | Water 2 ee ae 
Power; 95 Withdrawal, 8, 9. ie Peuaeerar [oe vides: that, upon: extinguishment: ‘by. ee 
forfeiture or abandonment of ‘rights: oe Ot 
Residence. oe as . - of: way. the title holder of: the: Jands ts 
es Coe traversed or. oceupied by. the right... 
“See Homestead, 79, a 17, “3, : of way: shall. be - vested. with - the: 
82; School: Land, 1. : - right of: way: strip, unless it.be.em-. 
braced: in a. public. highway. or» 
Restorations. niet . er ee ie ‘municipality, subject, however, to a... 
oe ‘See Reer eation. Lands, 3: “Sohoot ee Ws reservation | of the minerals in: favor pe Ds 
Land, 4, 20. } es _ an of the. United ‘States-__--=---2--- 340 
. Biri ot seo ‘The Government: may allow: | 
Reverter. : me tes compensation for damage to. crops: 
‘See. Mining Otaim, 40, 66. and improvements on lands. within. a... 
. right. of: way. reserved: under. the act | 
Revival of Action. .. 9... «1° of August. 30, 1890, resulting. from. : 
; a Siction a: Pe the a of ae |.’ the: construction. of. irrigation works; : ; 
ruary 13; 1925, affords - ‘remedy gn but no: allowance: will: be. made ‘for: 
- a suit ‘brought | in .a “Federal. court. Jide “damage. ‘to the Lary ate 
against a: public’ ‘officer which: would. ap hae Heteh_ Hetchy Project. . ey fee tS 
otherwise abate upon his death.or fo. 5. "The grant. of. December WON EA te 
separation. from. office. by. permitting oe 1913, to the city and.county of San 
substitution, of his. ‘successor upon -— ~ Francisco. of ‘public lands for. ‘devale se 22. 
"satisfactory. showing. to. the.. court 7 opment. and use of the Hetch Hetchy- hee 

: within six months. that. there: is Bob water. supply. and . power, project. igs i pete ee 

2 substantial. need. for continuing and. ete similar to the- erant.. of. March. Be OS ae: 
" maintaining. the: cause_~---~-_---- 282. +. 18%5,. of rights of way. and: station... a ae 

2. The provision ‘in: subsection. (ec)... |. grounds. for. railroad. purposes, and 

- of section, 11 of the act of February.» | of. March .3, 1891,. for reservoir sites, =. 
18, 1925, requiring | that: before sub-. | . that. is,,.a base or. qualified. fee not eae 
» stitution | ‘is: permitted. the: officer af--.. : subject. to interference by subsequent... —. 
. fected. must: be. given... reasonable disposals acne gant ABB 
“notice. .of* the. application. therefor | a ee Ee tt) Seca F 2am Be, Ss 
cand: be’ accorded an opportunity. to. |. _ Power Purposes. 
present, any ‘objection ‘he :may have, }* See Water Power, “4, 5, %, 8. 
. contemplates that the’ duty. of sub- |B Instructions of October, Bede as 
stitution. rests. upon. the: original 7 1931, rights ‘of. way, for power pur- ey 
plaintiff. no. matter: what his posi- | | poses; payment of ‘rentals. | Prior’ | | 
tion may be. in. an. appellate, court.—. 232 -.. Instructions. modified. (Circular No. 

a hese “2 | 7 1260) nanan nanan senna 
| ‘Rights of ‘Way. = ms ‘Rights: | | of | way, for power = 


carriage OE. water antiorigad by the. 


‘act of February. 15, , 1901; ‘can not be. ca ta ) ieee 
granted within the: boundaries of.the:: °° 
" Mount. McKinley. . National * 


Park... ee 


Alaska, as. originally - established. by — 


the act of Horney: 26, 1917, xeon i aa . oo 
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; Power Purposes—Continued. 


INDEX ~ 


- Page 


3 upon specific authorization by Con- 
gress, but permits. for _purposes other. ae 


: than the storage or carriage of water. 


- OF. development Or transmission - Of . 


power authorized by the act of 1901 ae 
may be granted without such specific : 
Pe 


- Railroads. 
- See 3, 5, 
_ 66 ; Oil: and Gas Lands, 4, 20-24. 


supra; Mining ‘Claim, 7 


8. A mining. claim. embracing: a 


tract of ‘land including a right of 
the 


- Way previously ‘granted under. 


act of March 3, 1875;:carries’ neither 
‘title to the land: included in the . 
right of way nor any interest in or. 


-. to’any mineral. deposits. benéath. the. eee Co 
889 


‘surface ‘thereofi 76 ohne 


9. Upon the grant of a right of — 
way under. the act of March 3, 1875, © 
the'land ceases to be public land. and | 
any: attempted appropriation thereof ~. 


under ‘the mineral or. other public 


land laws is void and patent issued 
pursuant: to such appropriation is in- | 
operative. ‘to the’ same extent as if — 


the Jand. in the right of way had 


been -expressly . eliminated _ “by de- var 
scription. —~++_.-. IES Bae jee CPOE 2 


. 10. The fact: that. ‘the. "grantees - of | 

spe railroad right of way is restricted — 
to the‘ use of the: lands. for: ‘Yailroad 

“purposes only and is- “not invested) — 


> with any right to mine and. remove 
7 the minerals for any other purpose 
does not render the land subject to. 

- location under the mining laws.=-- 
(11. Section 1 of the act of ‘March’ 


3, 1875, protects. the. rights of:a | 

> railroad ' company in the right of way __ 

over, which its line has been actually — 
constructed, while section 4 thereof — 

. gives. the company, upon approval of © 


its: map of definite Jocation, the bene- ~ 


fit of the act as of the date of the & 


_. filing of the map ‘in advance of ace |. 
‘527. }- 


7 tual ‘construction. 2_+/-2--_-_---2- 


ES eee ‘Where = a-prior railroad right .° 
ae of way grant, which is in. part. -over- 
lapped by the constructed line. OL > 0 


road of the grantee’s successor in. ins 


- terest, is relinquished, the relinquish- é 


the ~ successor company | 


ark ment does: not impair any rights of _ 
acquired ae 


e ‘through | actual: construction of its.” 


’ poad as ta. the lands in conflict-_-_- 
(18. ‘The ‘Land Department may 


527 


accept a qualified relinquishment of. 


‘a.railroad right of. way grant” and 
°° Yeave for future “judicial determina- 
/. tion questions ° ‘as to its” rights there- 


under as against a patentee or other 


claimant -under the: public- -land laws, 


‘ where the railroad company declines * 


674 


ae 2 Roberts (284.8. W. coe 
Rules. and Regulations - | 


840 


~ its ‘school- land. ‘grant. 


° Railroads—Continued: 


» to tender an ‘unqualified relinquish- ie 
ment, including the portion of the 
former grant to the extent. ‘of the. 
overlap. covered by. the right of way _ 
- ‘subsequently applied for: and: upon. .: 
- which its line has‘actually been. con- 


structed, on the ground- that 


+, rights would be prejudiced thereby : 


: Riparian Rights. . . eos, 
4 See. Waters. and ‘Water Rights, a 1 eee 


’ Royalties. i os 


‘See Indians and Indian. Lakes, 15, teas 
405 Oil and Gas Lands, 5, 9-11, Bde 

4. The term ‘ royalty”: means a .° . 
share of. the. “product or, profit: re- 
‘served. by an. owner. for “permitting 


another to use. his property. ° 


~ See | Homesteads, 80; 
Claim: 12, 32,:-41; Oil and ‘Gae 
. Lands; 21; Reclamation, 14; Retn- 
deer, 4; School Land, 9. ae 


oo07 San Carlos Reclamation Project. ° 


‘See Seer etary “of” the Interior, (5. 


"School Land. 


Hilt. 


‘Mining | 


‘See. Final Proof; ‘Mining Claim; ; 
: Seoretary of the I nterior, 8; Survey; 


7 Waters: and Water Stade 1. see 3 


Generally. Pe ets 


: Ie Settlement and residence on an net ao 


ee original farm by an applicant for. 


an adjoining farm: entry, who: at the” 
time ‘of filing application was not © 
.. qualified to make such entry, | does - 
~ not constitute such ‘an adverse claim ~’ 
as. will defeat the. right of the State 
to a. school. section: in place under - 


Yiams (52-L. D. 472), distinguished - 


'Oart A. Wile 2 
i 
-2>-The act of April 98,1912, °ex- 


- pressly confirmed’ title in the State 
of Louisiana’ to’ unsurveyed™ lands 
shown: by ‘official | protraction. of the: | 
Government ‘surveys to. be embraced” aa 
- within: sections numbered sixteen in ~ 


-. those townships in which unsurveyed 


“swamp - lands: had: “been - ‘certified or. 
; patented to the State, and_ further... 
surveys by the Government are un-> 


necessary ——-~-—~~----=~ sa Stir ke bs 
(BA temporary . reclamation with: 


drawal made: pursuant. ‘to. the. act: ‘of: 
comes ° within the ped 


June . AG: 1902, 
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meaning of “other. reservations’ of ee 
any © character ”” ‘excepted - fromthe 


grant of school. lands to the State of! oa =. ava 


Rights of. Way—Continued, Se Page . : os 


ve INDEX a 


"School Land—Continued. . oo ‘Seliool Land—Continued. 


- $ertior,: Bs 


‘Generally—Contin ued. ° 


_-. Utah by: the proviso: to. section. 6: of: | 
- the- enabling act of July 16,°1894-__. 


365 ee 


4. The title toa designated. school. fey 
section in place. does. not: vest. eo in- 


-. stanti-in the. State of Utah under . 


section | 6. of the enabling act. of. July a 
16, 1894; upon the extinguishment: of. 


8 reservation | -ereated. prior. to: sur- 


vey, but the State must await res-' 


| toration of the land to the. ‘public do- | | 


- -main, and. the intervening of: another. ~ . 


_ withdrawal. will postpone further the = - 


a0 attachment. of the. grant._____-~--_. 


iB. The phrase ‘ “* otherwise disposed 


365 


- of under. the authority of any. act — 
_ of Congress, ” as used in thé: school- sues 
land’ grant ‘to the State: of Utah in | 


section 6 of the enabling act of: Jaly . | 


. 16, 1894, covers other Gieposton, i. 


: before the: land ‘had’ been -appropri- - 
~ ately. identified by survey and title. - 


: had Passed as ak 


6. Until. the record is cleared of * 


ee the. prima facie title of the State we 
by a determination, after’ ‘due notice : 


to the State and the: submission | of — 


» . satisfactory proofthat the ‘land was | 
~ known - to’ be mineral: in character  - 


“prior to the: date the State’s right to. 


‘a. school’ section . would: otherwise: 


; have» attached, mineral. appli¢ations mote 


_..for the land confer. ‘no. rights | and. 
aes can not be: recorded. Eee ea Pe 


qT Withdrawals. for: 


584 |. 
mig. ‘stock- drive-. 
‘ . way: purposes - and reservations for 

potash made ‘subsequent: to: the date » 


that the. rights: of:.a State. attached 
. under its. school- land grant. donot 


ae ? Indemnity. . 


| ceo affect the ‘title | of ‘the. State under — 
Roos eat. eee ees ce ek 98 


See ..20, infra;. Pinat: en Mine. _ 


ing Claim; 
Survey; Ao 
_ Weter. Rights,. 1. 


8. Lands. that. ‘passed. to. a ate 


: “under its “ school- land... grant upon 


-13 $ Secretary of the. In- in fs 
Waters: “and: . 


7 approval. of. ‘the. survey thereof,. do. 


a oa not afford valid. hase. for. an indem- | 
ae nity. selection because . the. State’s 


__ title,.has~ been..lost through litiga- 
tion in) which: the Government. took .- 


noe. -part: and by: which: it. was. Ot. a i 
113. 


9. ‘The. aedacenental® neactica and 
- Tegulations | requiring ‘all entries,. se-. 


- . leetions, : and: other. disposals of pub- | | 


lie lands. to conform. to, the: smallest. — 


. to treat Mainor.. ‘subdivisions. 


- Tegular Jegal. subdivision. or lot;:and. |. 
as. Ans... | 
divisible, for all administrative. pure.) Sf. 

Roses may, ‘be waived. by: the. ‘Secre- a 


-  unsurveyed . 


- after’ remained 


a - an: approved - 


" » protest! 
notice — 
’ though che. might. have: shown a. bet=. | 
"ter. right. to. the. fend under: the' mins." : 

ing. NAWS oe ee . 

: 14..The : er prosaie of a Sate tne 

-. Gemnity school-land selection list de... « 

|... -prives: the Land Department. of: fur- oa 
~ ther: jurisdiction. over: the land: con- -- 


oe tained: in. the Listy 3h--o a eaa a8: 





Indemmnity-—-Continued,” 


> tary: ‘whenever ' he ‘deems at advis- ; 
SEW 0 fe ama Satins UO ce a SOR ane ba 
10: Where a ‘State aubimite. as abe Tae 
for an indemnity school - selection an 
section within a.-na-./ 1°.) 
_. tional forest the areai of which. ‘was es 
 estimated™ by. protraction, the’ ad- © ee 
| judication. of its claim ™ for indem- 9.7.2 1... 


nity. on. that- basis is: final, and the. “y 


State will be: estopped from assert-. 
ing a claim ‘for further . indemnity 
{onthe ground: that the section when | 

surveyed’ was ‘shown to. contain. a _ 
o: gr eater - area than. that estimated Mgar> 
; ey the . protraction__-- Bin eS 
ie eee The: doctrine. of res judiouta, eS 
8 or. estoppel by judgment, | is clearly . 


applicable where 2. State: was er- 


- roneously . permitted to. assign -: BS 

base for an- ‘indemnity selection. a. 
school section in place and ‘there. § _ 

‘silent. for. fifteen _ 

_ years and permitted adverse rights — 

-. to.intervene before questioning the - 


» validity - of. the transaction=-+_--W 268 | 


12. To: establish: a ‘charge ‘that ‘a’: 


mineral lands: under - its - 


State fraudulently. procured. title to. . 
: ‘indemnity - - 

- -gschool-land : grant. ‘it : must be shown 
by clear, unequivocal,’ and ‘convine- .. 
” ing evidence, and not. by a mere pres... 
| -ponderance.of evidence that léaves . — 


the. question in’ doubt, that the land. be e 


was: known: to be mineral. in char-" ._ 
: acter: at the date of the completion... tg 
of. the selection. by: the Mtate. es 
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13. The Government does not owe 


ae 


legally. 
its © approval; 


: after: 
before .. 


eral Lands.” . 


| any duty. to- seek : to have a trust: ¢ 
imposed on:the title.of a State to. 
~~ indemnity . ‘school-land:. 
- selection, ° in the absence of. evidence. 
‘of. fraud in making. and: ‘perfecting: 
_ it, in: favor of. a° mining claimant)" .. | 
_. who had not-made claim: tothe land...” 
-: in’ the: Land Department: or’ filed: — 
constructive | | 
evens. 


439.0. 


J Act January 25, 1927—Grant. of Min a 


“15. The act of January, 25, 1927, se 
passed, but..a. conditional fee title.to:,. aes 


‘the: mineral..lands. granted. thereby... 


witha: possibility ‘of reverter. ‘to the... 


‘United States. in  the.. event. the. 
States. fail to: _observe.. the. condi-. . 


. -ereated « 
gO: BE Neti hes the States are required - 
to lease: the minerals and. use the. 


"School iiarid~Continaed, 


nee 


Act January 25, : 1927—Grant of. Min-. fo 


eral. Lands—C ontinu ed. 


tone. of. Las grant, and. in effect: 


trust by” ‘implication 


~~ rents. and: royalties | derived — there- 


.°.. from for. the. benefit: of. the ee pie 
a ie Schools_-_-_~- ett Oi oe Se sod, 23 ee 


aoa 


16. The act of: "January: 25, 1927, ae 


_— extending the common-school land. 
_. grants to. the various - ‘States: ‘to in- © 


‘elude. sections containing ‘coal. and” 


. other. minerals, does not affect lands. - 
title to.which passed.‘to the States . 

 \. under. the original grants by reason. {| 

_.. Of its not being:.shown. at the time 


~ such: grants became . effective’ that 


they were mineral in: ‘character, al- 


though. they. were - discovered at°a 
. later date to contain such minerals-.. 
pe alt The - act of January 25;. 1927, 

@ which extended ‘the grants of com-.~ | 
_. mon-school: sections to the various ~~ 
- | States. ‘to include. mineral sections, 
ee ne not except from. the. operation. 


80} 


~ its. provisions lands. theretofore ~ 


States, 


18. Lands. within: ‘designated - aes 


cS sie ‘conveyed, . or- patented. by the. 
which | were. expressly. fex- sf 
ae cepted from the- original grants ‘by: - | 
reason: of. thetr, known. sess ge char-’ ; 


tions. that did not’ pass. to-.. thes: 


we States - under the: original. -School-. +. 
land grants by <Teason...of -their.. — — 
-. known mineral ' character: at’ the 


time. those" grants: would | ‘otherwise = 


have: become effective; . 


can be. dis-':. | 
posed | of: by the States. only. im ae so 
~ cordance :with: the terms. of . the’ 51; eae F 


- ditional. grant. of January 25,. 1927, 7 


and -the: States. have no. power by 


-- legislation: or otherwise’ toalienate © ; 
_ the. mineral deposits . in such lands” 


or to have: their: prior. conveyances. of. 


those minerals. considered as. -allena~: ery 
19. Ag. the. act. of anaes. 25; = 


: 1927, did not invest the :States:-with i 


an absolute, unrestricted title to the 


‘minerals in. ‘the lands: granted; ‘prior 
: purchasers. from the States: of abso-) 


: : lute fee simple: title. to. such. lands. ae | 


can-acquire no greater. rights there-: — 


20.: ‘Lands . ‘ja. " désignated’ 


in under. the doctrine -of estoppel. | 
ooo: than: those acquired by the States. ier | 
ae under the act___-- goed Ses Zz 
ms “gthool - eae | 
Sections in the State of Utah which. 
did not pass to the State under ‘its . 


“B81 


grant of July 16, 1894, ‘because they ~ 


were by Executive. order’ included. 


_ within a petroleum reserve prior to 
“survey, . 


are Sonat excepted: rrous 


School Land— Continued. 


~~ school. lands ; 


2 act of: ‘May re 1982, 
: : 1276). Soe IEEE Pe tna ; ean, 


= Act May 20, 


. confirmation. 
tories. 
i? minerals under act of May. 2,;. 1932. 
= (Circular » No. ATO) inn 


’ Department,. Bs Mandamus ; 


225. Public “Lands,: 2; 
; Grant, Ls Reclamation, 14, 17, 18, 
- 20; Revival of Action, 1,. 2: Supers 


Vested. Rights ;. 
Withdrawal, 9. 





courts, . 


-teviewable’ in .the courts, 
subject. to. reexamination | 


INDEX 


“Page ae | 


Act January 25, 1927-—Grant of ‘Min- ao ae 


eral Lands—C ontinued. 


“the operation of the grant on eee te 

‘uary 25, 1927, and the san must . 
either select. other. lands | 
. thereof or await. the: re ahead “3 


Hew = i : ; 


of the reservation. and - thereupon 


take under the original | grant. wees “= 


21. Lands within a. phosphate. re- ae 
‘gerve at the-date of the additional 


grant of ‘school sections mineral . in’ 
character by. the ‘act ‘of January 25, 


“subse ction ” 


| ton. 


: 1927, are by reason of such..reser-’. 
vation excluded . ‘from’ the | provisions — . 

of that act ae 
| thereof. -—2--- Ete Shor Meee apne aS 


i Pa Act May 7s 1932—N sit Dakota, South ; e : 
‘Dakota,,. ‘Montana, and: niger a 


Cc) a | ve 
BOB 


22. Instructions of: wing: 27, 1932, me oa 
‘North Dakota,. South . 


Dakota, Montana, and. Washington ; ea 


(Circular. INOy ce 8 
708° 


1932—Grant of ‘Mineral ; 


93. ‘Instructions of. ‘May 20,. 1932, : 


of. school 


Secretary, of the Interior. 
See: Alaskan Natives; L 4; Coal. 
- Lands, 2-5; 9; Damages, ‘By Indians ° 
21, 24, 39, -42,. 


and. Indian Lands, 
78, T9; Indian ‘Irrigation, 2 Land 


in States. and Terri... 
lands - containing: | 


664 


Oi 


and Gas Lands, 2, 8; ‘11, 165, 16, 21,..- 


Railroad”. 


visory Authority; Swamp Land; 23 


1. Where. by the ‘terms of an “act 


Water. Pons Meese 


of Congress ‘the . Secretary - ‘of : oS . 
. Interior ig ‘required to. perform cer- 
tain” ‘duties. he has. the. power “tor. ss 


make all’ determinations | “of | law. or 


‘ fact essential’ to the performance. of ~ | 
those duties, and, after the issuance’. 
Of patent or other like instrument, 


his ‘findings of fact are conclusive, =: 


and’ ‘his 


in the absence: of fraud or mistake, 
both upon the Department ‘and the 
. although ‘there be | demon- a 
_ .Strable error in “the. estimation. OT 
— appreciation of. evidence ; oe 
- pulings. on matters | of law, though: ie 7 
‘are not y°. 2 
in” the. ean 
Dee een a Sete Ee 


ees Segregation, es 


| “INDEX. | 


_ Secretary of. the Interior—C font’d. Page 


a 2. The: Secretary. ot: the. ‘Interior - 
mae ‘not pound. to” adopt. the. opinion — 
“> of a lower | court: in. a: proceeding ton 
‘which he “was not a ‘party, where 
~ the: decree. was rendered’ after the: 


question. at: issue had become | moot-. 
3. Ordinarily: where an. act ‘grant- ay 
“THOS@..«* 


. ing. public ~ ‘lands - excludes. 


| = known to be mineral, the ‘determina- | 


«tion as to. whether a particular tract. -: : | 
ds-of: that character rests. with the 
oe Secretary . of the Interior,. and where. . 
such, act. provides . ‘for other: action. = 
_ than the issuance of a patent to pass 


title or afford . evidence that it, has 
passed, ‘such as the approval - ofa... 
list, the. approval imports .a ‘final de- 


termination. of the nonmineral ‘char- 


acter of the land, is accepted by the © 


”. courts’ ‘upon collateral- attack as. con-. ; | 


elusive © evidence of such’ character; 


nes and: terminates | ‘the jurisdiction, of: 7 
a the. Land Department__._ ~~. te age 
4, In. carrying out the laws of 


| Congress relating. to his Department _ 


| nary. rules. of agency apply forcefully 


5. ‘The. duty: imposed upon: ‘the See: 


retary of.the Interior. by.section 4.of ° 
the act of June. T1924, to ‘approve | 
. the appraisal and purchase price of 
any tract. of land on. the: San. Carlos - 


reclamation: project gold prior-to the ae 


_time when more. than one-half: of .— 

the construction charge remains. un- 

paid, can not be delegated.'to..an- 
other, but. that officer. may .delegate 1 
to a subordinate. a mere: ministerial — Pe | 
or. clerical’ act involved” ‘in the. ap-. 
‘ proval of. the ee ee 


Secretary of War. 


513 | 


_ See Soldiers, ‘Sailors, and Ma arines. 8 7 


' See Homestead, Al 
Won; 93 Survey. 


[ Selection _ 


: igh 7 sof State Election. Laws. aie 


- See. Final Proof: Rue ‘Liew ee eee 


 Jeetion ; Indemnity ; Railroad Grant, wos. 


-2:-Railroad Landes. eneemens 1; a 


Swamp: Land... 


Settlement. SON ee a te 
7 Homestead, 6, 14, 16, ‘ity ; Senoot 


3 Land, f. ee 
| Setters. a ee 


See. oméstend, a, 16, 47 ‘sniper 
Cutting : Mater es: and Water pena e 


ae 


| Shoshone Dam.. oe aha. - 
See. ‘Water Power, ce Se eee 


435. | 


ss State Grants. 7 








Shoshone ‘Power. ‘Plant. oe 


‘See Water Power, 3. 


282° Small Holding Claims... : 


- See: Private. ‘Claim, Le 4 . 


| Sodium Lands. 


See Accounts, 1." oe 


2 ‘Soldiers, Sailors, ‘and’ Mariiies,: 


de “The transfer of. insane. pee 7 e 
a “of the. Army, Navy; or. Marine. Corps, 


~ committed | to. St. Blizabeths - Hospi-° ; 


~~ tal by. the. Secretary: of War or the: | 
fe Secretary of the Navy. pursuant tov: 
section 4843, Revised. ‘Statutes, to, mo 
the rolls of the Veterans’ 


tration, does not. affect the authority oe 





of the. hospital: to. continue ‘to hold a Pn 


such patients: until released. or: dis- 
ae charged: by. the . committing officer. | 
oye ‘Transfer. of insane: persons of ee 


; ei the: “Army, ‘Navy, Or: Marine: Corps, oe 


administrative. -azent; and: the ordi... as | 


_ ministrator -of. Veterans’: 


~-confined,in St. Elizabeths Hospital, 
-. to the rolls of. the. Veterans’ Admin- 


es istration is one of the functions,’ = 
B14 [-.. 


-.-eal Director. of that organization by. - 


section * 5 of the ‘World | War. “Vet- 
. - Act of Tune t 1924, aso 
ak amended - by: thes. act of duly: —. 


~ erans’. 


) g South Dakota. 


“See, Custer State. ‘Park; : 
Claim, 40; “School Land, BB " 


‘See Railroad Grant, de: 


‘St. Elizabeths Hospital. 


See. Soldiers, Sailors, ¢ and p Marines. 


Mining te 


- See Blections ; Irrigation Districts, “ 


33. National: ‘Parks and note: eee 


me i ‘ : : 


iF State Game ‘and. Fish ‘Laws, e - 


B45 


powers” and duties which. the’ ‘ade ee | 
| Affairs is 
| © authorized to. delegate. to. the ‘Medi-: 


‘Southern Pacific Railroad Grant a eg: 


7 See. Hunting and ‘Fishing Priv i 


deg: e8. 


‘See Custer . State ‘Park; 
Land; Swamp ane 


State Irrigation Districts. e 


See. ST rrigation Districts. 


j Sonoot : 


Statutes. | pee 
“See Acts’ of Congress and Revised - 


Page 


Statutes, tables of, pages - XXxU- - * 


XL: Statutory: Construction, oe 


é Statutory Construction. 


Generally. 


See Indians ‘and Indian Lanta, 8, | 


4 Supervisory Authority, 


oats 9; Secretary of the. Interior, 4138; s | 


“1.. It is solely the. province of ee 


courts to. determine the: constitu: : 


tionality of an act of Congress, and am 


until ‘an-act is judicially héld to be 


unconstitutional -it is the duty of the. i 


executive © officers 


of the. ‘Govern- | 


ment to. administer. the Jaw. as: . 


es written-~_. +. ga i a 


427. 


2. Where the “general language of: a 


_ the: subject matter, 


om must. be. definitely. expressed t therein- 


Specific Statutes. a 


. Act March. -3, 1851.—Board_ of Land 
Commissioners.» a 


See Private Claim, Ds 


a statute is broad enough to include 
any intent. to. : 
exclude a person. or. class of persons | a5) 
606 


a Act. June 9, 1863.—Nez. Perce. Treaty: 3 


“Exemption from. Taxation... | 


See Indians and Indian Lands, 59. Bs 


Ack. July ' 2, --1864.—Northern Pacific 


Grant; Eastern ‘Terminus. . 
See ‘Railroad Grant, 2. 
Ret’ July 27, 1866 —Atlantic and Pa- 
'  . -gifie Grant. 

See: Railroad Grant, 4, 


oH 


Southern Pacific Grant. 
See Railroad Grant, 


we ‘April 10, 1869. —Board of Indian 


- Commissioners. 


See Indians: and: Indian Lands, 22: ae 


_ Act March 3, 1871; Section 23. South | 


ern Pacific Grant. . - 
See Railroad Grant, 1 


‘- Act March 3, 1875.—Railroad. Rights | 


‘of Way. 
“See Rights of Way, 5, ‘8, 9. 


Section ‘1, - Rights Granted. | 
- See’ Rights of Way, 1. | 


Section 4, Profile of Road; For- ; : : 


. feiture of - Rights. 
‘See Rights of Way, 1. 


: Act June 15, . 
- Utes; Allotments. 2 yes 
See Indians and, Indian Lands, 41. 


1880,—Uncompahgre aes 


Act: July 16, 


Act 


| Statutory Constraction=Conta” 


Act June ‘16,- 1880 Repayment. 
See Repayment, ie 3, 4, ° 


Act March. 3, 1881 —Mining ‘Clatnis: » oT 1 ae By 
Proceedings Where Title Not ‘Ess 


tablished by Court Action. a 
| See Mining Claim, 22, 23. 


“Act February 8, /1887.—Indian \Allot- a - 


2.5 ment Act. 


| Section. 5, ‘Trust Patents; Descent ee 


and Distribution. 


‘ea: Indians and Indian Lands, Pe as 


2 Section 6, Citizenship. | os 
‘Bee Indians and Indian Lands, 31. 4 


ae ‘March: 2. 1889, Section. 3.—Leave | 


of Absence on Account - of. Crop” 
Failure. . ba’ x af et 
Bee Homestead, 16. 


oe ‘March: 3, 1891, Section i Confir — 


mation. . os 
See Confirmation, 


. “Gections 18-21, 
for Canals and. Ditches. - oa 


‘See “Rights of Way, 5. 


School-Grant. 
See School Land, 3, 4) 5, 20. 


| August’ 16, ‘1894—Nez Perce: 
Agreement; Cession.. 


"See Indians and Indian Lands, 59. 


- ‘Act June 4, 1897. —Forest Liew Selec- 7 | 


‘tion. 
See Forest Liew Selection, ae 


* Ae June I, 1897-—Uncompahgre Utes: = : . Us 


_ Allotments. 


| "See Indians and Indian Lands, pare ie 


Act | “May 14, 
Section 1, Reservations. . 


"1898.—Alaska ‘Home- < 


Ske Trade. 
Sites, 6. 


"Section . 10, "Trade and. Manufac- “ 
turing ‘Sites.. 


and M anufacturing : 


See Trade- 


for Telegraph | 7 
Lines, Electrical. Plants, ‘Conals, : 
and. Reservoirs... 


‘ ‘See Rights of Way, 7. | 


See Indians and Indian Lands, 12. an 
44, 58. . 


Rights of Way co 


1894, Section 6—Utah : 


; and. i anufacturing a 
Sites, 1, 3, 5, 6, T. 


: Act February 15, 1901 Rights ‘of £ Way a = 
and Telephone - ie 





Statutory Construction—Cont de: 


- Act. April. 23, 1904. Flathead. Indian 


Reservation. : 
“See Homestead, 23, 


Hes Act April, 28,. 1904: Small. { Motding 


Claims. - Shia. 
‘Bee’ Private Claim, ae Gn 


ee Act April 26, 1906. —Five. ‘Civilized 


_ Tribes. 


_ Section ‘19, "Alienation. Restrie- 


. tions: Extended, 


| See Indians. and Indian Lands, 18. oe 


“et May 8 1906. —Indian ‘Trust eee 


‘Patents; . aan . 


| See Indians and Indian Lands, 31. a 
- Aet May 17, 1906.—Alaska Allotments. 4 
See: Alaskan Natives, a Mie ary eae 


Act June 27, 1906, Section. 5-Relief a 
* of Desert-Land Entrymen on. Rec~ | 


_lamation Projects. oe . 
“See ‘Desert Land, 3. 


| Act June 28; 1906:—Osage’ Eaaas 


_ Section 2, ‘Restrictions ; Taxation. 
. See Indians and Indian Lands, 85, oo 


69. 


Act March 26, 1908.—Repayment, 
See Repayment, 2, 4. 


Act May. 23, 1908 Five. os 


Tribes. 


Section 9, Deceased Allottees; De a 


-seent and’ Distribution. - 


17, 


Act May: 30, 1908,—Fort Peck. Lands, ; 


Allotments. he Kak Oe 


See Indians. and Indien Lands, 12, . 


“wet. June. 22,: 1910.—Agricultural, En.) . 
- tries. on: Withdrawn Coal Lands. Hata 


- Section 3, Right. to pas 
See Coal. Lands, 9. 


Act June ‘23, /1910.—-Assignment of 
: - Conipleted Reclamation: Homestead 7 


_ Entries. 
~ See: Frrigation. Districts, Ae 


At June. 28, 1910 —Indian ey 


act. 


- See Indians | and Indian Lands, 42, 
44, 


rg Section” 13, ‘Power, ‘Site With- 4 : : 
7 drawals on. Indian. Reservations. z 


‘ ’ See Indians and Indian Lands, ‘91; 
Water Power, 9; | Withdrawal, 8, 9. 


ae Section 14, Cancellation of Trust. = 


‘Patents. : 
See Indiane oat Indian Lands, a; 


INDEX 


Act: December 19, 1913-—Yosemite Na- 


See Indians and. Indian. Lands, 15, 





Act June 25, .1910.—Withdrawals.. ioe : 
See Mining Claim, 5B; Water % 


| Power, 6; Withdrawal, 3. Oa 
Act March 4, 1911 _—Forest Reserves; gee 


- Rights’ of ; Way. . 
See Water Power, 4, 5B. 


| Act April 23, 1912.—Louisiana ‘School ea 


| Grant.. ees 
See ‘School Land, 2. 


| Ae June. 6, 1912.~ —Three. Year Home- : - 


- stead Act. 
See: Homestead, a Oe 


’ Act. August’ 9, 1912, Suction 3.—Recla-. 


~ mation Entries; Limitation. _as to - 
Holdings. | she 43 


See Irrigation Districts, “5S 


id. oe August. 24, “1912. Withdrawals; arin = is 


Mining Rights’ Continued... 
See Withdrawal, ae Pal Fo 


ne Act ‘February 14, 1913, eS cctlan: 2 4 
at _ Approval of Indian Wall ‘Revoca- as P 


‘tion of: Approval. . fa . 
_ See. Indians. and Indian Lands, 79, 


: “tional Park; ‘Rights of Way for. 
Z 7 Reseryolis;. Hetch Hetehy Valleys: 
3 California. - Seas 


gee. Rights. of. Way, a. 


"Act ‘July 17, 1914. —Phosphate;. etc., 


Lands; Surface Entries. 
See Homestead, 22... 


Act. May 18, 1916.—Yakima | Indian - a 


Reservation; Srrigation’ * Allotted ae 
Lands. 2 


Bee Indian Invigation, 10, 


[ae Act August i, 1916.--Reclamation Act 
. Extended: ‘to: late geion. ee - 


. tricts. ae 
“See Irrigation Districts, 4 4: Bs | 
"Section 6, Sale of Xe 
. Land. 
See Irrigation Districts, Be 


. & Act December 29, 1916.—Stock-Raising =. ° 


- Homesteads. Soe 
Section 3, Additional. 
See Homestead, 30. 


Section 4, ‘Additional. 


ae See Homestead, 31, $2. 


-, Section: By: “Additional. i 
“See Homestead, 31. 


: Act February 25, . 1919, —Credit for ; 


Military. Service. © : 
see Homestead, Be : 





“Statutery. Construction—Cont’d. ©...” 


ae Statutory Construetion—Cont’d.. 


~ Act February 25,. --1919.—Homestead - : 
Residence Reduced pa ‘Climatic: . 


- Reasons. ane ee 
See pes omestead, 1 17. 


Act ‘October 22, 1918.—Underground. + 


‘Water Reclamation, Nevada. 
| See Accounts,. 2. | : 


* Set ‘December 11, -1919.—Repayment. ee. 


See Repayment, pa 


a Act February 25, '1920.—Leasing Ach a : 
“See. Oil and Gas Lands, 1-8, 8. 


ty 15; Potash Lands, 3. 


Section 7, Coal: ‘Permits and. ne 


Leases ; Annual ‘Rental. 
See. Coal Londs, 5. : 


Section. 14, Oil a Gas Leases} a9 


Royalty and. Rental. 
Bee Oi and Gas Lands}. 9. 


“Section: 17, Oil and Gas: Leases; a 


Reduction of. Royalty. - 
“See Oil and Gas Lands, 9,: 10. 


Section. 27), ‘Acreage Limitation; ae 


See Oi and Gas Lands, 26. 


© Section: 29, “Joint: Use. of roa a 


ments... - 
See Oi and Gas Lands, 13. 


Section 37, Valid Claims Excepted. Sai 
See Mining Oloim, 35, 88; Ot 


| and Gas Lands, 17, 18. 


tH . Act June 4, 1920, eSectOn: 1.—Crow : 


_Lands;. Allotments. : 


5 14. 


‘Section 3, Enrollment. . — he 
75-TT.. 
Funds. 


18, 76. 


ay Act duiie-: “10, . 1920.—Federal. -Wated 


Power. Act. : 


See. Mining Claim, 16; Retama 


“tion, 5, ma Water. Power, 6, 10. 


“Section (Pe Preferences to ‘Stites 


and Municipalities. eng 


See Reclamation, 3, 8, 15 5 Wrote 


| Power, 1; 2. 


Section. 23, Valid ‘Existing Claim, ; 2. fe _ 


See Water Power, 4, De 


“Section 24, Lands within. Projects 


‘Reserved | from: Entry. Sten 
See Water Power, 9. | 


thee Vane 10; ‘1921, isebtign s85—en- | 


See. Indians. and. Indian Lands, 


See. Indians and Indian Lands, ae 
Section ‘u, Distribution of. ‘bal . 


See, Indians © and. Indion Lands, on 





| INDEX 


| Statutory Construction—Coat’ ee te 


"Section: 29, Repeal of f Inconsistent ea . 
_ Laws. a 


See’ ‘Water Power, 6. . 
ae March 8,. 1921,—National Parks 


os and. Monuments -Excepted from. _* 


Federal Water: Power | Act. 
' See: Water Power, “4, Be 


| : ath March 3p. 1921.—Osage Lands. ” 


Section 3; Removal of eae: 
tions. | Bae ee 
_See Indigns and Indian Lands, “69, 


eral Accounting Office. aes 
See Accounts, Ber 


ti Act March ‘8, 1922.—Disposal’ ‘of. Aban- tae ee 
“doned Railroad HIEMte of. Way. ae 


. See Rights of Way, 3 8B. 


met: May 15, 1922. State “rrigaton . 
Districts. 5.88 


“See Irrigation Districts, 4. e 


. Act June. 2, 1924.—Certificates. of Citi- 


‘ zenship ‘to Indians. | 


“See Alaskan wae 5; Indians . ao 


. and Indian Lands, 25. 


“det June 1, 1924 Gant to City of oS 


Phoenix, ‘Arizona, for Park ‘Pur-. . 


See Recreation Lands, 3. a 


“a 


3 a ‘Act June. 4, 1924, San. Carlos Inti- = 


gation Project. 


~'Seetion: 4, Approval: ‘of Appraisal _ - 
_and. Purchase Price.” a 


‘See Secretary. of the. Interior; Be 


. Ret June 4, 1924, —World War r Vet “ an 


erans’ “Act. 


‘Section 5, Director: ot! Veterans’ | 
Bureau; Administrative Powers. . 
- See Soldiers, Sailors, and, ae. 

. rines, ae : 


| a ‘Act December 5, 1924 —-Fact Finders’ - : 7 


Act. 


Section: 4 oe Distribution. of dinise : 
Profits from Power: Plants. oy 
See Irrigation Districts, 1. 


. Act ‘February 13, “4925, “Section “th : ; 7 
Survival . of Action on. Death of 


- Government Official. - 
“See Revival of Action, a 


"Section a On . “Substitution of ft a 46 ; 


Official. Se ne 
See Revivat of Action, oF 





- Statutory C Construction—Cont! d. 


Act ; February 25, 1925. Extension. af | 
Time to Make | Desert-Land _ Final. 


Proof. . : . 
abe Desert Land, es 


Act February 25, ee 


Schools for Alaskan Natives. i 
‘See Withdrawal, 4. eo 


Right ‘Claims, Wisconsin. 3 


“Section Se: Division - of: Lands ‘ 


Among: ‘Riparian: Owners. . a 
cee ‘Preference: Right ‘Claims. 


: oy ct March 3, 1925.—Custer State Park, oS 


‘South Dakota; Patent.» he 


See Custer State Park, 418; Min: a | 


ing: C laim, 40.. 


Act May 19,. 1926, Crow Lands; Allot- mee a 


“ments; - 


See Indians ond Indian Lands, 16. a 


Act ‘May. 25,. 1926. Adjustment of . 


‘Water. ‘Right ‘Charges. eo 


“Section 43, ‘Suspension of: Con- os 


. struction Charges. i 7 
_ See Reclamation, 17 


| Act May: 26, 1926.—Crow Lands; Leas- mA ; 


ing of. Allotments. 


a eae Ss 


, 14... 


Act: janie 25, 1927.—School Grant to : ; om 


Include. Mineral ands. © 
_ See School Land, 15-21. 


Act February bs oat Petite and 2 


Sodium’ ‘Leases. 
| See Potash. Lands, ae 


Act February’ 10, 1927.-Ex-Officio Com’ bs ce ee 
_ mission for Alaska; Reindeer. | 


| See Reindeer, 2.. 


Act March. 3; 1927.—Fort Peck ae eae 
’ Allotments ;. ‘Reservation: of Oil. ee |e 


and. Gas. = 


os 19) 


tte Act April 21, ‘1928.—Taxation of Home: a 
stead’ and’ Desert-Land Entries. on 


_ Reclamation: Projects.” oe 
ASS Homestead, 22, 23. 


i ‘May > 1928: Crow. Lanes allot= ‘g, 


ments to After-born’ Children... 


“See Indians and Indian Lands, 76. : 


, a Act “May. 10, 1928. Five’ “Civilized 
Tribes; ‘Taxation of ‘Allotments. i 


See Indians and yi ndion Lands, 18. 


Section. 1, Restrictions Extended. oo 
See Indians | and Indian Lands, 74, 


“INDEX 


| F178. 
ari Act | February 27, 1925, Preference = 7 | 


See» Indians. and, Indian. Lands, i Feed 


“See Indians and Indian Lands, 13, Gee 





"See Indians and Indian Lands, 17; dad 


” Section 3. Taxation: of Mineral 2 eae: a 


- Production. ce hi 
den: Indians and indian Lands, 62, ee 


“Section 4, Taxation of. as 
_ Lands: ‘in: ‘Excess. of. 160: Acres:: : 


‘See: Custer State Park, 24, 


et December. 21, 1928.—Bouldex Cone eee 


yor: Project: Act. oe age 
See Reclamation, 5 ae 


Section 4 (b), Contracts for ‘Retin-" E 8 


Btn. bursement. of. the United States. . 
See Reclamation, 4. | 


- Section 5, Rules and Recon 


| ; 7 See Reclamation, 14. 


Section 3. (a); Contracts for Elee- . 
: trical Energy; Bids. M8) acetal ne 


os See Reclamation; 6. ee an 


_ Section 5 (ec), Public Interest. 
“2 See Heclamations: 3,4. ¢ 





- Contracts for: Use of. Water:. 
Preference: to. States, - 


oe: : See Reclamation, 710, 15-17. 





ized. = 3 
‘See. Reclamation, 18. 


1 ae Section 15,  Comiprélignisive: Scheme for: a 


‘Utilization: of. Water. . x? 
"See ‘Reclamation, 19. 


oe Section . 16, Comprehensive. ‘Plan. "es 


| See. Reclamation, 19. 





. “visory ‘Capacity. ued 
See Reclamation, 20. 


et February 20, 1929. indian n Trriga~ ae 


‘tion Projects; _ Damage. to ‘Pri- 
2, vate Property. ett i a 


See. Damages, By . Indian riga . 


= Hoa: a de | E to 
Act March 2, 1929.—Osage Lands; Tx - 


emption from: ‘Taxation. 


Land Entrymen ; Patents. 
See Desert Land, ‘5. | 





“Statutory Construction—Cont’d. ieee 


_ Section 2; Termination. of. Beste, ee 


ee - See Indians and Indian Lands, 51, x iad 
a 61, 71. pe wd 


7 A ‘Act t May 12, 1928.—Custer. State Park, - eer 
_ South. Dakota; Grant. to the. State. 


. State Applications. where eG 
* no Bond. Issue Author. ater. 


- Commission ‘to ‘Act | in n Ad- oe, ee 


See Indians and Indian: Lands, 67, “ta, : 
68. a . 


Act March re “1929. Relief ‘to Desert: re - a ete Ae 


7 nee . 


e Sta tutory Construction—Cont’d: : Statutory Construction—Cont’a. 


Act’ March— 2: 1932 Leave of ‘Absence | 


Act January 23, 1930.—Extension a 
es Time on Oil and Gas Permits. |. 


See Oil and Gas Lands, 19. 


. Act April 17, -1930.—-Relief of : ‘Debert> 
. Land Entrymen, ‘Chucawalla’ Val- . 


| ley,-: ‘California. 
. See Desert Land, pees 


ae Act” April - 23; 19380. Suspension of: 
~~ - Construction Charges on. Reclama 


‘tion Projects. 
See Reclamation, fe ae 


Act May 19, 1930. Extension’ ‘of Time 
-* for Cutting Timber: on Oregon and . 


‘California. Railroad and Coos: Bay 
= Wagon. Road Lands. 
See Oregon and: California ‘Rait- 
ead. Lands. | 


Act May 21, 1930.—Oil. ‘and Gas ‘idan: | 
“on. Railroad and Other Rights aoe 


Way. - 
See: Ott and Gas Lande, 20-24. 


Act ‘May 23, “1930 aasale of ‘aolated . 


Tracts: of Coa] Lands, Alabama. 
See. Isolated Tracts, Oe 


a Act June 6, 1930 es ere Entries 7 


-on Abandoned. Reclamation Proj- 
ects. Bt ehy in oe 

See Desert Land, a 

Act July 3, 1930 “Citizenship oe Mar- 

— “Fied . ‘Women. ay 

‘See Citizenship, 2. x 


: - Act. February - -4, “1931.—Fort Hall In- 
dian - Reservation Irrigation .Proj-. 


ae ect; Michaud Division ; . Damages. 
See. Indian Irrigation, 3, 4. 


. ek ‘February 28,1931 —Stock-Raising . 
Homestead te Fetrolenie Re- 7 


serves. 
‘See H omestead, 24, 


: Act March a 


. chased: with! Funds: from Sale of 
Restricted Lands.. 


‘See Indians and Indian Lends, 54. 


| Act. “March © 3, 
‘Married Women. | - 


“See, Citizenship, 3. 


Act March 4, 1931.—Oil and Gas aes ee 
_. mits and Leases; Unit Hescngie 


See O48. and, Gas Lands, 2 23, 26. 


‘Act’ March. 4, 193 1.—Withdrawal for. 
-. Protection of Watersheds in Cali-... 
_ fornia; Recreational and Grazing eo 


il Stock- ‘Driveway Withdrawal. 


_ | Use. © oe se 
- See Recreation Lands, “d. 


1931. Hive . ‘Civilized 7 
| Tribes; ‘Taxation of . Lands Pur- — 


-1931.—Citizenship_ of 7 





. Act May 2, 


_ Act May %, 


ve in Drought-Stricken Areas. 5 a mes 


See Homestead, 15.. 


Act t April 23; 1932,—Reclamation With- : 


-drawals 3: Mineral Lands. 
See Mining Claim, ils | 
1932.—-Confirmation, of 
' Mineral School. Sections. er 
See. School. Land, 23. ba 


i Act May 7, 1932 —North: Daiiota,. isbulles: 


Dakota, Montana, and. Machincton 
- School Lands. aes: 


See: School. Land, 22.. 
1932.—Potash - Permits; | 

_ Extension of Time. | . 
‘See. Potash Lands, 2. 


Act May 13, "1932.—Extension. of Time . 


for Homestead. Final Proof. - 
‘See Homestead, a2. | | 


Act: June 6, "1982.—-Suspension of As-. fs 


sessment Work. on Mining Claims. 7 
See Mining Claim, 34, 


fo Revised Statutes 


- Séction. 2304. Soldiers’ 


“aN 


| ‘Section: 236 —~Public Accounts, a | 


— See Accounts, 3. 


7 Section 441 —Seeretary ‘of the. Interior. 4 


See Alaskan Natives, A 


| Section 2289.—Homesieads; Qualifica- ~ 


_ tions. oaeat 
See. Homestead, 18, 19, 20. 


Section 2291 Homestead. Final Proof. eae 


See Homestead, qT... 


- Homesteads a Stee 
See Homestead, 9. 


‘Section. 2324 —Miners’ ‘Regulations. ; . 


See Mining ‘Claim,. 35.. 


Section | 2825.—Patents for ter *e 


Lands; “Adverse Proceedings. é, 
See Mining Claim, 22, 23, 68. 


‘Section '2334.—Appointment - of: Gare 


. -yeyors of Mining Claims. heh 
See Mining Claim, BT. 


Section. 2337.—Mill. Sites. = . 
See Mining Claim, 55. 


ee Section - -2938,—-Fees and Gon Glasione 7 


of Registers: and: Receivers. ie 
See Repayment, Dee " 


See School Land, ra 


. and: Sailors re Se 


| Stook Raising Homesteads. 0 Page ‘Swamp Land—Continued.. | - Page = : 














See Community Property; .Hame- :. 


eread: G (20, 24-82; Mineral Lands; 
- Mining. Claim, - 10,- 543 
| Laniis, cee 


: Substitution of Parties, | 
| See. Mandamus ; Revival: of Ace | 


ton, 1, 2, 


Suits Against the Government. 
| See Damages, te 7 


| = Supervisory ‘Authority. 7 - 


“See Alasken Natives, 4; Commis- 
sioner of the General ‘Land Office; ae 
Water: Power, es ae - 
-. 4, ‘Where a statute: places respon- 
"sibility for. its. administration.upon 
a head of an Executive department rin 
that. responsibilty will. hot be cur- 
tailed. by an. attempted’ shifting | 
thereof to the President, ‘although one 
the latter, if he sees fit, may, Dy 
_.’ virtue ‘of his. ‘supervisory . ‘control pbs ee 
“-pespect to. any administrative mat-, ee 
ter, advise or" control the: heads of _ 
the. various Executive’) “departments oe 
in. the performance | of: duties Drie 


marily committed ot them-. 


Hae eee 


Surface Ri ghis.- | 


See Coal Lands, 9 ; Isolated os 


Tracts, 2: 


Survey. 


Rights, 1. eo 


1, The segregation of ynineral and. 


nonmineral lands by aliquot parts of 


"a subdivision rather than by a metes 
- and bounds survey simplifies: the ree- 

ord, avoids: unnecessary | trouble and © tes 
 expense,. and. insures that “the. non- 

'- mineral. land will be ‘disposed ‘of to. 

. a nonmineral. ‘claimant: to- whom ‘it 


ee ee ee 


: should atenly go-. 


Surveyors: | | he dae 
See Agents and. Attorneys, 1 : 


" Swanip Land. 


‘See Land. ‘Department, 2: Repay ca f. 
7s ment, 83% School Land, 2. Wen 
oars “Instructions of. April 20, 1981, eee 


| entries. and filings. on swamp lands, 


~ prior: instructions. superseded. (Cre 


- cular” No. 1246).- 


Ss lceeeiendieer tetetuan eetueaioent amiheniamhentenhemhemten! 


2. The ‘final act. of the Secretary 


* of the Interior jn. a. proceeding, af- 


- ter hearing had, to determine’ whether. .-: 
Or not. land is. swampy: in - character: 


‘ease | | 


See Bachange of: Lands, 23 ‘Mining ee 
Claim, 12, 38, 61, 76; Preference ; 
Right “Claims ; Private - Claim, 23... | 
Rights of Way, 11; ‘School Land, 2, 
4, 5, 8, 9, 10; Waters and. ‘Water 


7 1287), 


within the purview -of" ‘the | ‘swamp- : 


land: grant fixes the rights of..the ©. 
parties and creates. a: Tight: of ‘prop- 
erty in the land ‘in question’ which 
neither. the ° Secretary ™ himself, nor: 
_- his successor jn. office, can tevoke or’. 
- take away -—----+—4---n ens 


8, Dhe lack “of power ‘of the Sec-. . 
-- -petary: of ‘the: Interior to- proceed 

_. further. after’ having determined the 
' character of lands pursuant to the =| 
- provisions of the swamp-land grant’ 
ig not based on the doctrine of res) 
_ . judicata, Dut on loss of: jurisdiction i: 
rates over the. res by the ‘passing. of title- 
wo 4, ‘The rule of. res judicata is not... 
: applicable to a decision by the Com-._ 

» missioner of the General Land Office - 


holding that land was not swampy _ 


in character when: he had no facts. — 
» before him other than. the prelimi- 

nary. showing by the State that the: 
Jand was swamp and inured to the. 
_. State under. the: qramp land act. 454 . 


| Tailin gs. 


See Sieg | Claim, 3, 18, ie 


‘Tax Title. : 


‘See. Homesteads, (280 


‘Taxation. ae 


| ‘See Forest. “Liew election, “8; = 
# omesteads, 22; Indians and Indian ro 
~ bands, 50-73. ve | 


pagee€ Instructions. of. July: 22, 1981, beeen 
taxation of entries within ‘reclama-. : 
. tion projects and of homesteads with- 
-in Indian irrigation projects prior. to 
issuance of final certificate. Circular 


No. 1176, amended _ (Cireular. Now. * 


a et es =e oe 


‘Timber Cutting. | oe ar 

: ‘See Oregon and California Rail 
road Lands, - ; a 
mn ea ‘Instructions of: ‘April. Oy “1980 eee 


S552 5S += > ae ee + - - 


606 


timber cutting hy settlers and entry: = 


ee ee ee ee eee 


Title Insurance. 


-  men.on unperfected claims ‘ Cireular ee 


No. 1214)- IB 2 


oe I Title: insurance. may. ‘pe Accepted’ re 


by the Government in lieu of an ab es 
: gtraet= ‘of: title upon - proof: that the . 


company’ is. solvent and “properly = E 
qualified it. the -poliey ‘is. free from 


conditions and’ stipulations ° adverse" es 
105 go Bes 


to. oyaenup by the: United States__ 


4ad8. eee ss 
meee Double taxation: ‘Or unequal tax-- Peis 

_ation,. so. long. asthe inequality’ is = | 
' not: based. upon | ‘avbitrary - distine- © 
-. tions, is not. repugnant ‘to the Fed- 
‘De eral. Constitution- 





es ARB : ie 


Trade and Manufacturing § Sites—_ 
_. Alaska—Continued.. a3 ~ Page a 
holding thie substantial beneficial i 
terest’ therein; the Land: Department . 


“Torts. | 


AF, eee. a 
See Damages, ce cee, * 


Town. Sites. 


ing’ the ‘majority interest 
stock of the | corporation» applying wet, 

fora: site are also the holders of the 
te - majority “stock: ‘interest - in. another’ ~ 


See Withdrawal, 3. 


1, The. distinction. that may ope 
made in law: between assignees’ and * 


~- has the power to look through ‘the 
web. of thé artificial -corporate entity. - 
for the. ‘purpose of discovering the | _ 








transferees and those who.succeed to .-—s'||..-—s reall “parties. in interest---.-.----- c. ahne 
. > the. title: or’: ‘interest. in property upon. .,,.5. Land: within» 8 “right | of. way. mer eae 
and: in- consequence of the: ‘demise of . grant : for . terminal. “ pUrpOses:: that: oak er ae 4 
the owne?, is not a sufficient reason. ||. . has: not been relinquished or. for-_ 
for: modification of the existing. rule - | feited is not ‘public. land, and. can 
- a at of the Department: that. in the. pur-.:: ; f . not, - therefore, ~ be | ‘selected : “ag: oC a 
ee: chase. of a town lot all necessary | trade and. manufacturing | site. under. - ee: 
papers and patent. will be issued’ in... | , section 10 of the act. of. May, 14, ve 
» the name of the. purebaser__--—.-— LAGS 180826 St ee 65 


“Trade and Manufacturing Sites— 


Alaska, et 


See. Poss egsion, 4, 


1. ‘The ‘question as to whether. one | 
claiming: a trade and. manufacturing — 


site in the. Territory of Alaska under 
- gection .10.. of the. act of. May 14; 


Bee tary, 


_ 6 Section | it of the et of May 
— 14, 1898,. which. makes the. act IDs hy i oe 
applicable. to lands within a mili; 
| ‘park, Indian or. other .reser-. - = 
vation in Alaska precludes the se-. — 
lection of. lands. within a national. 
_. forest or other. reservation. for trade a 
- and manufacturing purposes’ under. : 0 
65 





7 : 1898, or.an adverse claimant, has'a~ at 10, a that errs | aa 
better and prior right of possession — aa ae and at eee nd 
is by the ptovisions of that section De trade. and manufacture of lands : a4 
- made determinable by the courts - in’ 2 oe within an existing grant. of right, OE Ee se 
-. an action to quiet title, and any pat- way, ay isa and station Mee a 
ent issued for the land by the Land _ prounds: shy an aa can not 
Department. must be in accordance upon relinquishment ‘0 the “grant - st 
with the final: decree of the. court-., 58. |. be considered . as possession and use es a 

2 ey, Allegations that a railway: com- SF Bling LOR 9B, trade. ‘and manufacturing site. a 4 

. pany had’ not. complied with - ‘the «- | under section 10 of. the ‘act: of May » Bea 4 
terns of its riglit. of way) grant. ‘over. — 14, 1898__--~—- eae Se oe 65 fg 

Se the. lands. involved are. not material ‘Transfer and: ‘Transferee. * , tee es i 
-?. In: considering: ‘its application fora > Sea oak Lands, 2° °3- “Forest.” Bea eee 

: a 5) va «aie 3 
trade and ‘Manufacturing site “tor Pivine ‘Selection, 3: Mining Claim, i 4 


oh the: same Jands ues oo bays manta ‘ 


8; Under the restriction in section 


: 10. of the act of’ May 14, 1898, limit- 
-ing.. a person, association, . 


4 ‘Or ‘COr-, _ 
'. poration,’ as: the case may be, inthe 


purchase. of a trade and: manufactur- 


- a ing. site to.- one ‘claim: only” for. any | ; 


such person, association, or corpora-.- 


7 tion, an application. by a corporation . 
. must be denied if a majority interest — 
.- in'it be owned by another -corpora- 


a tion which had acquired a “gite un- | 
. Ger the act, or. if. the persons: hold- | 


in: “the 


ie corporation. which had exhausted. its) 


_orights; and the applicant’s status in — . | 
this respect is to be adjudged as of | 
-the- time: of: the. ‘filing: of: the, applica mie 
=, 58 | are 

4, . When, the. qacston: arises’ as to- ae 
a public-land " statute iss: 


a whether 


sought to be circumvented by ‘the — 
“legal fiction. of. separate entity be- - 


. om _ tween a - corporation. and: the: parties te 


58 | 


7 “bons 
Marines ; Town Bite.. 


cn one placed ~ in 





4; National Parks. and Monuments, 


4°23 


“Transfer. of Payment. - 


See Reclamation, 1,. a 


Trusts and Trustees. ee : ify ah 
See Indians. and. Indian, Lands, ae aoe 

-. 8,10, 15-21, 32; 43, . 45, 48, 74; 
.. Mining | Olaim, . 60; 
= Lands, 16; Schoot ‘Land, 18, 15. 


1. An- exception to the rule that’ ae 
guch: relation to 
* another that he becomes interested ~ 

with him: in any subject, property, —- 
or business is prohibited - from = aes. 
quiring antagonistic gee > 
~ where those interests accrue at dif- 
-.. ferent” times and under different 
_ instruments and- neither party has 
'-- «superior means’. of information:.re-.> 
: specting the state. 2 the > title 205. 


rights; 


“Undue. Influence. - 
as See Wilts, pee 


O8l. and - Gas. ae 


arises .- 


2; Oi and Gas Lands, 8; Reclama- 
. Soldiers, Sailors, and. be, BEE Rg 

















; “Vested. Rights. 


“Page 


See. Indians. and Indian Lords, AG; oo 


55, 68, 64; Indian. Irrigation, 2; 
10; Rights Ph Way, | 


‘Mining Ctaim,. 
—12,.18;. School Land, 4S 
Land, 2. toe 


eg kat “Equities. “¢ can. ‘not. prevail. “ 
. defeat. a. plain: legal: right, and the ~ 


. officers of the Land Department are 


without - discretionary authority ‘to oe 


# deprive~ one .of a: 


“right. conferred: . 


“upon: him. by Congress after. he has. 


# done = ever ything 


- by law.and the lawful: regulations. 


° Veterans’ Administration. . 


mee 8 oldiers, 4 Sailors, 
rines, 


= Virginia 


. See. Woitona | Parks and. Mont- ~ a 


“ments, 2; 


: : Vocational Bducation: — 
| See Withdrawal, 4. 


ae Voting Privilege. - 


See. ‘-E lections ; 


“tricts, 3. 


Waiver. 


~. See “Coat ‘Lands, 5: 

2; Indians. and ‘Indian Lands, 56; 
rs “Mining Claim, (29-815 
pas School Land, 95 
re Water ‘Rights, 5e 


‘Sociation. © = 


oo “National ‘Parks: and, Monti a 


* ments, 2. 


essential exacted | | 
6 


and Ma- z. 


“Trrigation. iow 


_ Homestead,” 


Repayment, oP 
Waters: ae f 


Bo soe Watetelg National ‘Memorial etd 


- i Wapato Irrigation Project. i ne an 


| See. Indian. Irrigation, (5-10. 


: Washin gton. 


See # lections : 
and: M onuments, vk ; 
22. . 


; Water Exploration Permit. Pe 


- See Repayment, 5. 


ae a Water Holes: 


“See. Homesteads;: 28, 29. 
Water Power, 


HEC Re, ‘Pérks:- 
School Land, 


See. ‘Indians and. “Indian ‘Donde. ‘- 


21; Mining Claim, 16, 55; Reclamea- 


. tion, 8—20; Rights . ef Way, BT; 
' Withdrawals, 8, a 


oe. State and a iitdilelgoniy | of 


another. State’ stand. ona basis ‘of 


eee equality. under ‘Section, 7 or ‘the ‘Fed- ee sf 
es =49° 


1860 7—82—vor. 5B 


ore Pea 





- Federal. Water 


a ‘covered by the license. 


: of .June 10, .1920, Sn 
—. with the act ‘of June. 25, 1910, as x ° 


. restriction 





“Water Power—Continued.. 


oS eral “Water: Power Act, but: the ‘ight 7 ae 
. of. a° State. thereunder. is superior to = 

_  €& municipality. of the same State_ 
. 2. Where conflicting applications... 
are presented under section: t.. of the | 
‘Power Act by a-~ 
- State and a municipality of another. | 
. State, the Secretary. of the. Interior - 
may. make an ‘equitable~ sallocation. 7 
z between’ them: in. -accordance..with. — 
. the public interest and with what, — 


in his discretion, appears ‘the: best.. 
method of: conserving. and’ ‘utilizing 


the water resources: of: the region. ~ 
ee In. view of the special act Of 2 =, 
‘March 4, . 1929, which | specifically 


Page 2, 


prescribes. for the. distribution of . 
the net proceeds derived from the = 


iz (ad operation . of the . Shoshone power Sy a 


plant. constructed by the ‘United : : 
. (States at. the Shoshone Dam, Wyo- | 


ming; | the general provision | 


. con- ae 
_ tained’ in subsection’ 1, section: 4,2 
~ of the. act..of . December: ‘D, 1924, 


relative to the distribution of the... ~ 


accumulated - net’ profits 
fromthe operation: of project: power. 


a3 plants. has no. epelertion to that. ¢ 
project-—__---~~. cP Rae alee 


derived: _ 


4. Where. a. license is. issued: une. 


a der’ Section 23 of the Federal Water. 
a Power Act of June 10, 1920, . 
|. placé of a prier-right of way: graut:”: 


in: 


- under the act. of March; 4," 1911, oe 
“the. legal : effect. is’ that . ‘the: prior ®. 


_ cense- covers the © project embraced 
in. the prior. grant. 


—— iy ee ee ee 


5. Where ‘a ‘project. for .which. a 


: ore grant is Merged with and ‘superseded : 
_ by: the licénse: in. so far as the. li- — 


| Ee “pight: of .way- was. granted ‘under .the 
act of March 4; 1911, is partially 


covered by a license. issued. under a 
section 23. of the ‘Federal Water 


: ~ Power: Act, the grantee will be re-- | 


quired | to “make annual payments aa 
under. the: old: ‘grant’ ‘only: to. the. 
extent’ of: that: ‘portion: Of it not. 


we ee 


.G...The Federal. ‘Water Power Act: 
is. inconsistent: 


ae 


‘amended, which left open without. oe 


an ine ‘withdrawals. ‘theres. : 
under the appropriation of ‘the land. 


under : the. ‘mining laws so: far as” 


act the latter act was vepealed_ 


oh they . apply. to. ‘metalliferous. -miner-*.. . 
‘« als, and to the extent of such incon-. 
ee sistency. by section 29° of the. former. a ae 
O82) 

..% The authority: of the Land). 
. Department to issue permits and liz) 

ns censes, without. first: obtaining. con; a 





Water Power—Continued.. 


; sent. from. -Congress» within those-- aps 





LIN DEX 


Page ‘Waters and Water 1 Rights—Con, 
- Lakes. fd 


portions of the. Mount McKinley. - 


E : ; ‘National Park; : Alaska,’ added ‘to. the bor 
- park’ by the: acts. of. January -:30, 


“1922, and March--19, 1932, are Te. 
- stricted to such projects as are. not. 


inhibited by’ the. act of: ‘March 3, ne <i. 
oo 674] 


8: The . act. “of “March. a 


o2 which” amended’ the: ‘Federal . Water trae 
“Power Act™ so. as to ‘prohibit: ‘the: 


granting. of permits, licenses, leases, 


. purposes . 


or authorizations. for: ‘any of: the — eat 
specified ~ therein — within’. 


any national: park ‘ag then. -consti- 


-. tuted without first obtaining specific. we 


~ authority ‘from: Congress, is.-appli- © ; 


McKinley . National — 


1922, and. “March -19, 1982_------= 
9. “Section 24. of: the’ 


“.-eable to those portions of the Mount >: 
‘.. Park, : Alaska, ae 
~- added .by the acts. of. January 30,). |. 
675 “math | Lake. was ‘authorized__..--__ ie 
ae eae 


Federal. - |. he 
. United States and the Oregon-Cali- ; 


“Water: ‘Power Act: of. June. 10, 1920, ct 
providing ‘for the. issuance of: ‘pat- a 


ents On “Jocations; -entries, 


~selec- >> 


tions, or filings. theretofore made. ONG 
lands reserved: as -water-power ‘sites, oe 
-- gubject to. the limitations and. con- * 
- ditions. therein. contained, has no™. 


tm application. ‘to tribal - ‘Indian. Allot- Noe 
. ments embracing lands on ‘the -Col- eae | 
ville Indian Reservation withdrawn . | 
. for power or yeservoir sites under: — 
section 13 of the: act of. June a 3 

; 680 |. to ‘by the. power company and by >> 

_10:. The term “ ie of the’ . >the State AER Pa nea ae Se OE 
as. defined. in the: . 


~ Federal» Water ‘Power “Act: of. June.’ 


United - States,” 


7 10, 1920, embraces tribal. lands. in 
Indian reservations, but it does not 


include Indian allofinentsiic— eo 


Water Reserve. és 
| See Withdrawal, Be 


| Waters and. Water Rights: | 


See » Desert Land, OF Indian Irri-_ 


gation, 


A Avulsion. rhe 


1-8,. 6-105 Reclamation, > ae 


“ae The’ ‘law of “dine: ‘py: ere 


“has. no application’ to. lands uncov- °- — 


~ ered by an - avulsion resulting: ina 


. ¢hange“in the course: of» a ‘river; 2 
-and the Land Department. retains — 


gole’ jurisdiction to survey‘ unsur-. | 
- veyed. ‘public lands. thus’ formed “and. we 
a0. dispose - Of | them: under smepsopr od 


Diversion Bier 
) See. Sa: | rrigation, 6. he eee 


: Flowage. es. 


“13 ; 


a thority. to. use 


- > for” 


: Medicinal Springs. ie, 


. ing hot. or medicinal eine 
. cular No. Add) es Se 


Pace 6 


0, The United “States: lige ‘the: we 


the bed of Lower: = >) 
Klamath Lake and the: public lands’ Sco, 
_ surrounding. it for. flowage. purposes ithe 
. or to drain the lake.and to use ‘the . 
lands. thus . uncovered . for’ _agricul- phe id cee 
‘tural: putposesi-) 22s eae 698 
8. The. right ‘conferred: uponthé = = 
United: States py the State of Ore. ~~ 


gon -to appropriate. unappropriated. ~~ 


. : waters in that. ‘State © for. agricul- oo 
tural purposes was plenary as toits’ 
use unaffected , by, lack. of diligence: Sos 


on tHe. part: of the Government Gn 


4, The contracts’ between . 


fornia. Power Company _ 


completing its project. or by: the. 
fact that all the waters are notre 
‘quired: to irrigate the. ‘lands served ee 
by its. ditches, -but. no appropriation — oe ae 
flooding lands in’ Lower Kla- 9° 


ce 


“eontem-: | 
plated that. the waters. stored. in- 
| . Klamath ‘Lake and the natural flow . 
of. Klamath ‘River would be used for 
- agricultural. purposes and- for. the . 
- development. of power, and if a dif-- © . 
ferent use, detrimental to the rights.” 
of the. power. “company or definitely oe 
changing the use contemplated un- ~ | 
_ der the Oregon law, be desired, such © 
- . changed uses “must. be’ ‘first agreed 


5, The waiver of damage’ clause in. 


Gs Instr uctions :aduaet 


the contract made with the settlers... Q 
-- owning lands in’ Klamath Draim-. 9. |. 
-. age” District does not permit the eas 
_ Federal. Government - to flood their °°. 15 
- lands for bird: refuge purposes with- | ee 
out. just © “compensation: as contem- 
plated . by the Saat acer 


ge 


1930, withdrawal | of jands. contain- 


Gir. fee ul 
bh: aed 


t. Instructions. “of = February cre eerie 


ing hot. or. medicinal springs. 
cular No. 1231, -amended. ' _(Cireu- 


7 Jar No. 1236) ae ee eee 
‘Riparian Rights. i ae + eee Oo eat ee 
. .§.- ‘The , United . ‘States. “does: “not! ae 
retain. the. ownership _ of the beds of 
streams or. other bodies’ of ‘water, Me oe 
whether navigable or. nonuavigable, 


me 1931, withdrawal. of lands: contain- ee ‘ ate 
Cire gi te. 


a ~~ after the. marginal ‘uplands . haye. ota 


thas See 2; 5, 5, intra; Indian ge a aa i 
as Pee 3, c 


OFS riparian 


Me been disposed of . without. reserya-, : 4 
-tions-or restrictions, ‘and the extent> ; 
Fights: is. ern by . 
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*, ‘wills,’ 


a ‘competency - ofa testator. 
; raised,’ the . fact ‘that’ ‘the » will, 1. 
its face, is: one ‘that: could very rea- > 


. head 30,.0.D4 


Waters and Water -RightsGon-: 
“Riparian Rights—Continued.. 


INDEX. 


Rage 


local. law. Hardin’ v. Jordan. (40: 


et ‘Uz Ss. POUL) cated ok ne ee oT - 


9.In'the State of. Towa. a. riparian 


owner takes. title only. to: the: water’s | : | 
edge” of streams or other bodies’ of: . 


water, 


io Seepage. at 


See Indian Irrigation, 6 


ee. : Watermaster. : ra! 


See Indian Irrigation, 1. 


Wills. a} 


See’ Indians’ and Indian: Lands, | 


79-81: 


| whether | navigable © ‘or non?) } 
‘ navigable, ‘and “Government. patents — eo ees 

for: marginal | lands follow. the State 

aan rule. ‘and. ° convey “no | Jand under a’ | | 

ee nonnavigable_ Jake____--------___ 


WithdrawalsContinued. : - Page. : 
2. A blanket withdrawal: of. public ae Pen 
~~ lands containing:a saving clause that... _ 
‘it. is: made- ‘subject: to valid. existing: | - "de 
. Tights.so long.as legally; maintained; | 
does not attach: to: lands. embraced 
\- “within: .a-. prior Tight: of way ‘grant on: 
that. has not: been. relinquished. cr _ 
forfeited, but: such withdrawal: will — 
~ become: effective | eo -instanti: as to 
“those lands upon. relinquishment. ae are ee 
G5 


. ». forfeiture. of the grant—. 22020 255 si 
}..: 8. Where lands: are excluded. from. a, ee ee EE 
“a national forest withdrawal and/si-) 9 





Bia (oe multaneously included. within: a. town: 


1. As a: “general rule “mde ine 
fluence, and. fraud,.as- applied © COE goes 
‘are “practically. - “synonymous 

terms, and the evidence. designed: to - 

‘show ‘the former: differs but slightly, . | 
if at all, from the’ proof :required to 
support the sidtter Se ee eo 


1D): Proof. of undue. influence’ nee-. 


‘essary’ ‘to destroy ' ‘the: validity | ‘of: a | 


will must: establish a fraudulent ine 


- fluence : controlling | the. mind. Of: the a ope 


testator: ‘go. as’ to induce. him to: make: .. = 


-a ‘will: which he: would -not- have: ~ 


Otherwise: made," ‘put: the'mere influ- - 


ence of affection, attachment; or: arate me he 
(520 4. 


? -itude will. not. Aufileés: ooo Seager Ae 


3. Where: ‘the ‘question: of* ‘mental 


is ‘not! Ee 
‘on. 


sonably be ‘expected to» have ‘been © 


tent. ‘and: ‘under: 
as: ‘surrounded ° the’ testator: 


A Rdnawal of oil shale. lands: by 


Executive. order of April 15,;.1930.. 
a (Circular No. 1220) anna nnn 1 


. made’ by.-a person’ mentally. ‘compe-*. 

such: ‘circumstances 
a ‘at' the. 
:. ane the instrument’ was executed, is.” 

a strong: factor tobe considered ‘in °— 
- eonnection ‘with any charge of fraud” 
: Or undue: Hoge oc terra sme 


ae Indians . and. Indian. oe 
ferrs Lands, Te, “20, 21; \ Mining » Claim, RS 5 
16,20, 48,53, 5B; Railroad, Grant, — 
ees be os Recreation ‘Lands,. ; 
- Land,. 3,4, 7, .20, 21: 
ay Manufacturing: Sites, 6; ‘Waters. and. 
ee Water. Ponte, 6. hE Water. ‘Power, oe 
ae 6, “9: a 
eee laseruciions: “of: ‘June. 9, 1980, 


Al; “School | 
Prade Onda. - 


will attach © = 
| linquishment or upon reversion. to...” 
“the United. States by. forfeiture of . | 


520 Bs 


520.) 
a. “mona; ° 


| of June 25,°°1910, 
| should” ‘be 





Ys site withdrawal, .the later withdrawal . 
immediately “upon re 


lands: which had: been excepted from. 


‘, *the operation, of the first withdrawal. i - 
because: of ‘prior valid. Pppropre: ee 
| BR 


AR “Withdrawal Of: ‘public: iia in. 


a Be “Alaska: ‘to be administered’ by the BF 
| >. Office. of Education under: ‘the super- 
_ vision. of. the Secretary of: the. In- 
terior primarily for experiniental .VO- . 
‘cational education of: the natives as’ 


authorized - by ‘the act” of February. | 


2 25, 1925, and: in ‘aid. of. ran sup- | 
of “port: and. advancement. | 
, ay public interest and tor) a public pur- 

~ 111 


in the’ 


5 A withdrawal for a ‘ible water. 


available - for : public. use, 


te _ reserve: does not: contemplate ‘the in- 
- elusion of a° tract: of land contain- 
is ing) mere: ary’ depressions or draws 
= -which™ do not. in their. natural con-. 

“ dition, furnish or 
of water: oe 
z and an. order withholding: such: land’ _ 
| ee from acquisition’ ‘by a ‘person who: 


retain: a supply 


has, by his own efforts; provided ‘ar-' - | 


|.’ tificial:: means -for’ collecting’: flood’ ” 
ees ‘waters ‘thereon should be: revoked. 


6A: temporary ‘withdrawal’ in aid ; 


“for. park’ ‘purposes, 


‘oe location under ‘the mining - laws.-__— 


ea of ‘the grant of June 7, 1924, he". 
—lands.’to. ‘the city of: Phoenix, Aris: 9° 
| a4 becomes. ps 
BP ee TB ee effective as to mining locations with- ©. 
See. Preference Rights. Seer ae ee 
| Withdrawals, Glee aie tee e 
See’ Custer State ‘Park, 43 eC an |: 


| ie in its area upon their. abandonment e 
{  and.cuts "off the right of: their re 
PAD gs Togs he 


“T.! ‘The act’ ‘of. August (245°1912"-. 


‘liberally 


“Sguiteh” aniended ‘section 2 of the acti 
is remedial and 
. ‘construed to | 
~~ effect its purpose, and nothing theré! 
in indicates any intention. to. curtail. Ad ae 
the métalliferous miner’s rights tHAG eee 

could be exercised by ‘him on. ‘the: 
public: donnie 


8. ‘The. -aet: of. June 25, -1910,. au- | 
thorizing the President. to: tempora-. 


rily withdraw public lands for ‘ower a 





5 oe 


Page | 


- INDEX 
| Withdrawale—Continued, "Page “Words and Phrases— Continued, 
_ sites, irrigation, ‘classification, or i ' for the use:.:and occupancy of an: 


~ other: ‘public purposes, 


and section. : 
- 13 of ‘another act: of. the same date 
authorizing the Secretary. of the In-. ]- 

terior to Teserve Jands within any In-- | 


dian reservation valuable. for power 
or’ reservoir: sites or needed for use _ 


_ in connection with. any irrigation aia 
_. - project were intended to be separate 
and distinet as to the sphere of op-'. 
oe the former relating exclu...’ 
 . sively to- public lands, the latter to age 
680-4. : 


eration,: 


Indian DT, | ee cee See ee 


“9, The Secretary of. the. Waianon 2 
has full power to revoke withdrawals ~ 
Inade > by bim-. under» section: 13 of | 


the act of June 25, 1910, for power 


lands on the Colville Indian ~ 


| Witnesses, 


See indians and Indian + Land, § 81; 
» Practice, Be . 


- Words: and Phrases. 2° 


a “4 bandonment % is. the giving | of 


_. .and reservoir sites embracing allotted — - 
Res- 3; 
vervation-—-—----=-+--~-=-~----—- 


up or ‘relinquishment: ‘of property to 
which a person is entitled, with no 
purpose of again claiming it and. 
without any concern as.. to who may . 


subsequently take possession, 
dces not depend upon any Tules or 


- regulations or customs of mining, but — 
is largely, -if. not. entirely, a. matter 
of the locator’s intention, to be de-. 
termined from ‘his acts and’ state-. 
‘ments together with the circum: — 
stances. ‘of the. particular cases _---.. 


“2..The . term, “erroneously. al- 


lowed” as used in. the act of June. = if 
16, 1880, -has reference. solely . to. . } 


erroneous action on. the. part. of the 


oe Government____- ee ae eee 


and a 


46°) | 


3. The terms “ formulating. a: com- i 


vs prehensive. scheme” and “compre- | 
~ shensive plan fornvilated . hereafter, Paes 


as used. in. ‘sections | 15 and 16, res..: 


spectively, » of the Boulder 


4... The . term: “ hamesteader 3. 


‘February 25, 1919, includes ~home- 


stead: settlers on ‘unsurveyed | lands _ ei 


. Canyon ei 
_. Project Act, both relate to the same, — 
. thing ---~--+-------~5-~--+------ 
ee as. 
‘used in the proviso to. the act: of. 


who file. in: the local office notice ne 


of. tbe approximate location . of the 
lands ‘settled. upon and claimed__- 


96! 


5. The phrase “Indian Country)’. 


"as used in the. Federal ‘statutes, . in-. 


. cludes only. ‘that portion of the pub. 


lic domain. which has been: set-apart . - e | 


as- a reservation in. the" ‘usual ‘sense 


|. of the enabling act of July 16, 
. 1894 ah ee) ee eee ee ; 


if made 
_ appropriately 
Ang. title had passed_-___- Fok eae AR 7 
“policy of. the. Federal = 
$ Water Power Act” makes the“ pub- _ 
lie interest”. the dominant .consid-- 
eration. in. the. award of contracts 


Act, 


ha vestment | 





|. Indian tribe. by treaty, act of Con- 
ree li ‘gress, or 


Executive ‘orders. 2222552 : 


6, A temporary: reclamation . with: 
drawal made. pursuant. to the act. a 


of. June. IT, 1902, comes: within the. 


- meaning of. “ather reservations of. a“ 
J}. any. character ’ ” excepted from. the’ 
- grant of school lands to the State of 


Utah’ by the proviso. to. section 6 - 


(8650 


7. The phrase “otherwise disposed: 
of under. the. authority of any Act of. — 
Congress,’ as used in- the. -schooi-, 


section 6 of the enabling act of 
tion, whether prior. or subsequent, 
identified _ by. RUEYEY: 


The . 


and asa consequence thereof.a State, 


vised | Statutes, . 


-. Jand grant to. the State of Utah in| 
© July 16, 1894, covers: other disposi-,.: oe 


before the land had been:, - 


365 


as” an: applicant,’ does -not have an ae | 
“absolute right - to..all or any. vee ‘of ce 
. Boulder. Dam . power__-1--.-22- a2 ane 
9. The word. “ proprietor ” as ‘that Sas 
2 term. is used in section 2289, Re-. 
simply | means .an . 


owner of land, that is, one who- has. 


10. The. term 


of the Federal ‘Water | Power...Act, 


|. a’ fee simple title or who may ac-.. : 
, quire such. title. by. carrying out his _ 
own obligations or..by..enforcing a. - 
vested Pent Sos ete 183 
= “public interest?’ - 
as used in subsection (c) of section .. 
5 of. the Boulder ‘Canyon. Project...” 


jn, conjunction..with section. 7 9 


has: reference .to.. the ‘Government’ S- 


responsibility, 


financial] .and other-. ~- 
_ wise, to all the people of the United 
.. States for the. greatest good. ta” be ‘ 
| ee derived ‘from the project__..2.— nas ae 
11. The primary “public interest 2 : 
in contracts for the reimbursement 
of . the. United. ‘States for its. in- 
in the. project. - required 
‘by subsection (b) of. section 4 of 
the Boulder Canyon Project Act is. 
_ in the soundness of the. contracts. 
and the solvency of the contractor__' 
“12. The term “public lands” va- 


ries in different statutes” passed for: a - 
different purposes and is sometimes _ 


used in larger ‘signification than. ihe 


mere designation of lands. subject... ; 
to sale and. disposal “ynder: general ” 


ie laws Lennenn one n— ee ease 


. any one. year to be. credited against 


In DEX 


the royalties as they. accrue for. that 


. year,’ contained in sections'14.and | 
. 17 of the: leasing act, may ‘be con-. 9 | 
- strued- as: “meaning | - credited ‘against 
the Government’s » share as it arises: — 


i ae or grows for that year ”____.-___-_ 512 | 


14. The term “ reservations of da. 


United States,” as defined in the 
3 Federal. Water Power Act of: June. = 
10, 1920, embraces tribal: lands in — 

- Indian reservations, ‘but. it does not: : 
es include. Indian allotments____-__- 


-45.'Phe term “ royalty - ” means ‘a. 


- ghare. of the product or profit re-. 


served by. an owner for ‘permitting i | 


- another to use his property... § 


therein as 
. supplies,” but not a office or other. 
| _ general expenses 


ance. . 


insurance comes - within 
the class 


necessary cost,” 


“actual . 7 | 
“Jabor, materials, 


| Wyoming. 


See. Frrigation Districts, 3. 


Project. 


* "See Reclamation, 200 


_ Words snd Phrases—Continued. Page Workmen’s Compensation Insur- a 
: 14 The phrase. ie rental paid for. on. 


7 “or. other general ex- 
~~ penses,” and must be excluded from’ | 
. payment under a contract for extra. - 
_: work. which. limits. the charges. to. —. 
| > defined. 
and. _ 


Yum a Auxiliary | ‘Reclamation — - 


0 Rage Ee 
. 1. The - cost of eoneneiis com meme F 
_. pensation 


